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IN THE SUPREME COURT OF SOUTH AFRICA

(Appellate Division)

In the mgtter between i«

THOMAS HENDRIKUS PENDERIS Appellant
and
R E G I N A . Respondent

Coram: Schreiner, van den Heever et Hoexter, JJ.A.

Heard: 25theMarch,1955. Reasons handed ing 3i -3~

JUDGMENT

i ok e G WP P Pov Gm e YRGB TR AD N

SCHREINER J.A. 2= The eppollant was convicted ef

criminal injuria by a magistrate In South West Africa and

- -

was sentenced to a fine of £25. He appealed unsuccessfully

- - -

to the High Court, whlch, however, granted hlm leave to

apreal, holding that the maglstrete had misdlrected himself

- -

in two respects, and that this Court might take & more serious

~ ~ - -

view than had the High Court of the misdlrections, or at

~ -

least of one of thems This Court dlsmissed the appeal, the

-~ - -

reasons to be furnished lster; those reasons follow.

The case against the appellant

~ - - ~

was that at about 11.30. pems on the night of Monday, the 2nd.

Auvgust 1954, he went to the house of the complainant at

otjiwarongo/e.ceees
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0tjiwarongo end made indecent and insulting advancea;to,

) |
her and sasaulted her by helding her by the arm and pody-

-

The complainent's husband 1s a transport driver whosL

-~ - -~ . -

regular practice, well known in the nelighbourhood, 1s to be

. . . . . 1

away from his home at his work on Mondey nights. The

~ | -

appellant is a raflway engine=driver who had been stationed

for seven or elght years at Otjiwarongo, and on the Pight

- - -

on ;
in question he was/shunting duty In the locsal station

-

yard, whlch is some three or four minutes' walk from‘the

house of the complainante 'The appellant 1s a married man
. -
and he and his wife were well acquainted with the com~

|
plalnant and her hwsbande.
i

- - | -

It 1s unnecessary to go 1?to

the detalls of the complalnant's evidence as to the |

approach made to her and the assault inflicted upon her by

- -

the mgn whom she flnally drove away by threatening h&m
with s pist;l and wh;m she ldentifled as‘the appellaLt.
A neighb;ur gave evidence that at a time that flits 1; with
the c;mplainant's evidence he psssed a m;n wh; was lgaving

- - - ‘

hexr premises by the front gate; he could not 1dent1fj the
|

mene  Another Crown wltneas, Stoffberg, was the fir?man

- ~ -

who was on duty on the appellant's emgine on the night in.

-

questions/eeesse |

/
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questione Hb—deposed to the appellant!s having in@icated

to him on more than one occasion, by the use of a colloquial

expression, that he was planning or hoping to have Inter=~

course that evening with a woman, who obviously from the

nature of the romark wgs not hls wife. Stoffberg also
deposed to the sppellant?s having absented himself from the

- - ~ -

oengine more than once that nlght but, spart from one

occasion betwoeen 8 and 8,30 peMs, he could not say at

~ - - - .

what time or for how long the appellent was awaye Another

Crown witness, Mrs. Bezuidenhout, a divorcee living slone

near the station, sald that at about 8 p.me on that Monday

the appellant, whom she had met at his house but had not

- - - -~ -

spoken to, came to her house and enquired whether one
Labuschagne, a rallway conductor to whom she was engaged,

was there. She told him that Labuschagne had just arrived,

She invited the sppellant to come In but he declined and,

after being there for five minutes In ali, he lefte

The appellant gave svidence imzmd
i
himself denying that he was at the complainant's house

that night, denying that he had spoken to Sboffberg in

the terms stated by the latter and denylng that he had

been at the house of Mrs. Bezuldenhout, The appellant

called/.ooooo
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called the svidence of several fellow-rallwaymen to show

how difficult, 1f not impossible, it would have been fer

him to sbsent himself from the station yard et a time that

would have permitted his commission of the crime.

The meglistrate reviewsd the

evidence fully in a written judgment and ceame to the con=-

. " ‘
clusfon that the complainant was/whdlly trustworthy witness,

and that the same applied to the other Crown witnosses, He

dealt with a confllct between the evidence of the comw=

plainant and the brother-in~law of the appellant, who was
called on hls behalfy and apparently seemed to the magise
trate to be a satlsfactory witresss The maglstrate thought

-

thet the conflict might be explelnad~able as being due to

misunderstandlng but, falllng that, he found it unneces~

sary to decide whilch version was true. As the polnt In

1ssue was on the frings of the csse snd bore only on

credibility it 4id not aesslst the appellant to show that

in this respect the maglstrate dld not find affirmgtlvely

that the complainant spoke the truth; he did not find that

she was untruthful in this or any other respect.

The maglstrate found the

appellent to be an unsatisfactory, hesltant witness. 1In

regard to hils witnesses the maglstrate'found them to be

vague/aene..



- 5 ~
vague In their eovidence and he gained the impression that
M a—Hn»u-mi’ - . .
they were trying to shield I=®m as much as possible wlithéut

/v

directly lyinge.

The magistrate referred to certsln

eloments of probability that seemed to operate in favour

of the complainent's verslons That she was at least honest

in her belief that the appellent was the man in question

- - -

seemed to be shown from an early morning report that she
made to her nelighbour, in which she gave the appellant's

namea. A8 ho was to her knowledge en engine=driver she

would obviouély have been teking a grave risk, if she had

- -

falsely implicated him, that he might be proved to have beer

- - -

far away from 0tjlwarongo that nighta

Counsel for the appellant

argued that the maglstrate had insufficlently eppreciated

the risks of false accusatlons 1ln offences of thls king,

which sre referred to in Rex ve W (1949 (3) S.A.772 at

pages 778 to 78l). But the critlcism is not well-

founded. The maglstrate dealt with the nature of the

- ~ - - - - - -

offence in relation to the subject of corroboretion and
there 18 no resson to suppose that he in any way misdirect=

od himself in thils respect. ' '

This/eeenne
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This brings me to the two points in
respect of which CLAASSEN J, in the High Court held that the

maglstrate had misdirected himselfa The first relates to

hils treatment of a suggestlon, which had apparently been

-

advanced by the defence, that the investlgating offlcer

might have coached the Crown witnesses to glve false
/

evidence egainst the appellant. The magistrate In

deslingy with this suggestion seid that the court had come

- ~ - -

to know the officer over a period of three and a half years

- -

during which he had often glven evidence before 1t and

always been found falr and truthfule For thls reason the

meglstrate sald that he hed not the alightest hesitation

in rejecting the suggestlon in totos

In holding that the maglatrete

had misdirected himself, slbeit in a respect which could

- - -

not have influenced the findings on credlbility or the

- - ~ -~

eventual conclusion, CLAASSEN J. relled upon the declsion
4

- -

in Rex v. Seebor (1948({3) S.A. 1036),which had followed

the earlier case of Rex v. Madiba (1947(3)S.A.491), in

treating it as a misdirection by a maglstrate to accept

the evidence of a police witness mersly on the ground thet
he had previocusly glven evidence before the magistrate

who had always found him to be trustworthy. When

CMASSEN JO/- s 0008
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|

CLAASSEN J. gave fudgment Ain the present matter the éaso
i

- -

: . J
of Regina ve L, (1955 (1) S5.A4.575) had not yot been decided.

- -

In that case CLAYDEN J., in glving the judgment of a court

- - ' |

consisting of himself and RAMSBOITOM J,, reviewsd the earller

-

cases, including one In thls Court (Dunjlwa v. Reginé, 19456

|
(2) Po H. EH 179), snd accepted sp the t==s® view that it

- . . | -

was "lneviteble that a court should form a general impression
i

"of the relisbility of a witness who appears frequent?y

- - -

"efore it, and impossible for that impression to be aia~
"pregarded when the witness gives evidence." The

- ~

learned judge proceeded, "And the position of the accésod

- -

i |
feanmot 1 consider be improved because the judlcial officex
"is candid in his reasons and says that he has taken that

- . -

"{mpression into account." These statements must be read
. \

) ‘ |

with the casution, already extracted by CLAYDEN J. from
i

Rex ve Mukumu (1934 T.P.D. 134) and Dunjiwas v. Regina |

- - C -

(supra), that there is no justificatloh for basing a conw
|

- -

) ) |
viction solely on the Improbabillty that an epperently

- -

responsible and trustworthy witness, who has frequently

- - . - |

glven what has seomed to the court to be falr and honest

\ I

- - - -

evidence, would on this occaslon lies The principles thus

- - . . -

. 7
stated appear to be correct ones, thelr application to, the

clrcumstances of a particular case naturally requiring the

i '

exercise/......



ojC ‘ ’
exercise care and judgment. |
I8

-~

In the present case there was npt

the slightest basls for the suggestlon thaet the 1nvespigat1ng

- - ~ -

officer might have coached the Crown witnesses to givp false

|
evidence and the magistrate was entlrely justifled in treat=

- - -~ ~ ~

ing the suggestion as nonsense, unworthy of serious conm

- - . - - -

sildepetions That In so doing he took occaslon to exqresa

- - -

his confidence in the trustworthiness of the officer in

- - - - i -

question clearly did not amount to a misdirection, even of

the mildest kind, nor, 1t should in falrness be statéd, was

it relied upon as such by appellent's counsel&n Uwsﬁrwrt'

The other example of supposed misw

direction, which was regarded by CLAASSEN J. as more!seriousJ

related to the use made by the magistrate of the evidence

- - - .-

of Mrs. Bezuldenhout. The learned judge took the view

~

that)while her evidence was admlsslible to prove that it was

- ~

possible for the appellant to leave the station yard for a

while without his absence being noticed by the other rellm

. . . .

way-men}it was not evidence that supported an Inference
— ! |

that it was the appellant who insulted and assaulted the

- ~ -

complainant, The learned judge seems to have thought that

in this mx regard the evidence smounted to no more ?han

that the appellant was the kind of men who was given to

COITlm,.ttins/oo o .‘i
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committing offences of this kind. But clearly the evidence

- . - - " - -

of Mrs. Bezuldenhout related to matters much more closely

- - ~

connected with the allegations of the complainant than any

- - - - ~

general propensity to commit crimes or crimes of a pefticular

~ -

kind, Here thore was the evidence of Stoffberg supporting

the view that the appellant was that evening feeling @

strong sexual urge. That urge might be met honourably st

his home or dishonoursbly and even criminally elsewheree. In

deci@ing whether his urge that nlight wes such as might lead

-

him into criminsl advances to the complainent, evidence was

~ - ~ . -

clearly admissible that he sought out another,WDman,élmoat

- . - -

a stranger to him, who might well be alone and that he left

- - - ~

her unaccountebly upon finding that her flance, after whom

he had enquired, was actuslly in her house. The connection

between the two incidents thBugh the appellahtt!s bodlly urge
A |

- -

thet night 1s sufficlent to make the evldence of the earlier

Incident relevant to the identity of the man concerned Iin

the later onme, and there is no need to consider whether the

- - - -

relevance to ldentity could also be supported on other lines

(cfe ROX ve Sebeso, 1943 A.D.196 at pages 204 and 205;

- - "

Regina v, Roets, 1954 (3} S.A. 512).

It should furthermore be pointed

-

OUt/ococa-
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out thet, before the esrller Aincldent could be used as

- - - -

throwing light on the later one, 1t was not neces-sary, as

K
CLAASSEN J. appeared to have thought, that the Inference

- - -

should be clear beyond reasonable doubt thet the appellant's

- - d - -

object in going to Mrs. Bezuldenhout wes in order to bave

- -~ - -

connection with her. The acceptance of Mrse. Bezuldenhoutt's

evidence made it unnecessary to try to drew an Inference

- - - -

from facts only shown to be probeble (cfa. Rex v. Menda,

-~ -

1951(3) 158 at page 166); the proved facts in connectlon

with Mrs. Bezuldenhout had to be taken In conjunctlion with

all the other facts of-the cese in order to see whether

- - +

the csse against the appellant was proved beyond reasonable

doubt (see Rex v. de Villiers, 1944 A.D. 493 at pages 508

and 509},

The maglstrate was thids not

- - - -

gullty of any misdiractloﬁ. His conclusions as to the

- . I -

crediblilty of the respective witnesses, based on hils

-

Impression of them and on his well=rsasoned view as to the

-~ ~ -

probabilitlies of the case, could asccordingly not be attack=

ed successfully and the appeal was therefofe dlsmisseds



