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IN THE, SUPREME COURT OF SOUTH AFRICA

(Appellate Division)

In the metter betwesen 2=

WELLINGION MTONZE - Appellant :
and
REGINGA

Coram: Centlivres, C.J., Fagan et Steyn, JJ.A.

Heard: 25the March, 1955 Deliversed: | — 4..:73u‘7

JUDGMENT

STEYN J.A. = The aprpellant was convicted by

de WET J., sitting with assessors, of the murder of Ephraim

~ v - -

Molambo, snd sentenced to fifteen years imprisonment with

hard lsboure It is common cause that the appsllant inflict=

ed coertaln wounds on Ephralm's head with an iron bar and

that these wounds resulted in hisg death; but according to
the appellant, Ephraim had first attacked him with the bar,

he (the appellant) had wrested i1t from him and had struck

the fstal blows in an gttempt to free himself from Ephraim's

gripe If that 1la true, or may reasonably be true, he would

not be gullty of murder. The court a quo rejected the

-

appellant!s version of what had taken place and the question
. |

-

On/eseene



on appeal is whether 1t erred 1n doling so.

It appears that the appellant and

the deceased lived Iin Orlando 1n houses which are thirt§

yards apart, separated by a lane about five yards wide. The

- . - - - - -

front door of the appellant's house faces the back door of
the decessed!s house and there are gates glving access from

each house to the lanes. There are electric lights in a

street paessing in front of the deceased!s house, but in éhis

-

lane there are none. 1

-

On the night in guestion the appellant

visited the deceased's house. The appellant says that he was

Invited by Jemlima, a woman llving in the same house, but She

denies the invitatione It is admlitted that therse had been:

gome unpleasantness between the appellant and the deceased-

over unrlipe psachss which the former had plcked from the

latter's trees, a considerable times before 20th:AUgust,1954,

the day of the alleged murders The suggestion 1s that the .

appellant came to settle thls quarrel.

-

Theye 18 no clear svidence as to

what happened inside the house, but it is not disputed that

- -

the decegsed ordersd the aprellant to leave the house. He

left, going through the back door, and after a while the

deceased came through the same door and went Into the back

yard,/......



- . . -

yard, elther to close and lock the bsclt gate or because he

-

had been challenged to come out by the sppellant. According

to the witnesses for the prosecution, the decessed was

U drime sl
and the appellant attacked him at or near this

-

gate with an iron rod which he had brought with him into the
doceased's house, felled him to the ground and thereafter
Iinflicted fufther injurles, moving in an agiteted manner to

and from the body and uttering words to the affect that he

wanted to finish off the dog.

This version rests updn the

evidence of Jemima and of two other witnegses, Triflna and

Malsie, & girl twelve years of age. Both Triflna and Malsle

- -~

are rolated to the appellant. Trifins was a visitor in hls

house at the time end Maisle was llving with him. On the

night in questlon both of them were wlth Jemima in the de~

ceasefl’s h;uae when the sppellant arrlvéd theree All these
witnesses say that the appellant, when he entered the de=
ceasad (s house; had an 1r;n r;d in hls hand.

Malislets evidence as to
what transpired thereafter, is somewhat confused. In her
evidence in chlef she bégan by saying that the appellant
left the deceassdls h;use with herself and Trifina, but then

continvedf tofsay, almost in the same breath: "When we were

“:—n/loloiﬁ



"in the house we heard the gate making a nolse and we came

"out and we found the deceased lying on the ground." She

stated further that the appellant struck the deceased one

e - - -

blow with the iron rod while he was on the ground, that he

then took & stick at his house, after he had put the iron

rod down, presumably also at hls house. 8She and Trifina

then walked home. She got there first. TUnder cross=
examlnation she sald that they did not walk togsether -

"I went home first and she came afterwards.” When Trifine

' 54
got home she dld not ség anythings She (MailsZe) did not

agaln leave the house until shortly after when she went

wlth Trifina, by the back door, to report at the municlpal

~ - -

offices, Before she left and whilst standing on the inside

of the door, she saw the appellant hit the deceassed with a

-

stlck at the gate. Thatm;she sald, was the only time she

actually sagw the aeppellant strike the deceased. That

moans, of course, that she dld not see him strike the de-

ceased with the iron rode When 1t was put to her that at

the preparatory examination she had saild that on her way

-

to the police she saw the deceased lylng at the gate and

the appellant hitting him with the iron rod, she denled

having saild so, and meintalned that she first saw him hit

-

the deceassed with the rod and then with the stlcl,denying

that/...o..



- 5 =
that she had stated in evidence that the only time she saw
him hit the deceased was with the stick., When recalled by

the court at a later stage she flrat of all denied that she
1he w;'fl- oj the i'l{»'P‘”a-ht)
snd Trifina told W&nnig anything of what had happened at
I

-

the deceassd'!'s place, then admitted that Trifina 414 do so,

a.mnd thereupon concluded this psrt of her evidence by

- -

stating that she was crying outside and d1d not know what

- -

Trifina seld to Winnile. 1In vlew of all this I can only

regard her evidence as altogether unrellsble, It is in-

trinsfcally of so little value that it would hardly be of

any assistance in declding whether or not the appellant

struck the first blow or took the bar from the deceassd.

Trifina 1s the only other witness

who claims to have Been the commencement of the assaulte

- -

After descrlbing how they had left the deceassd!s house,how

the eppellant, when outslde, had sworn at the deceased, sayw

- - - -~ - -

ing "Come along, follow me out", and how the deceased, on

- - - - - ~

coming out, took a lock to secure tte gate, she proceeded

to say ¢ "We all got through the gate and the. deceased came
"up to the gate and the deceased pushed me away and I fell
"into the passage and the accused then struck the deceased

"on the heads" She was then just over a pace away from the

eppellant/e..ce.s



appellant and saw him 1ifting his hand and striking with a

length of irone The deceased fell to the ground and she 414

not see him rise. She thersupon ran homs to tell her mother

~ ~

1.6. Winnle, and then went to the municipal offices to make
- Ve ifl'h' hese rttuv-n ‘{Pg‘n\ 'Lf!{_ nsvﬁ-\'»c\'-PM foISCSJ
8 reports Lateg she again saw the appellant hittlng the
" .

deceased while he was lying on the ground, and heard hHim

_saying ¢ "Walt, let me finish off the dogs" Jemima was

then on the sceme trying to assist the deceased. Malsie

had gone home..Sha had already run home when the first blow

was strucke Trifina denled that the appellant had ever used

- - -

' A
e stick upon the deceased. Under cross—examlnation she state

-

that she went straight to the municipsl offices from the

appellant's house and did not at that stage again look at
the decemssed. Asked whether she saw the appellant make any

further assault, other than the first blow, she replied

- - ~ -

"T only saw the one blow and then I went Inslde %o report

- - - - -

"to my mother, and he may have Btruck him more blows after

"I left., On leaving the house to go to the municipel .

- - - . -

offices, she went nowhere near the deceased. It was put‘to

her that at the preparatory examination she had stated that
after having made the report to her mother, she agaln went

outside to the gate, and had described what took place there

at/.....t



- 7 -

at that stage. This she admitted, but continued: "When

- -

- -

"I did go back to the deceased 1t was not after I came from

- - - - |

"the house, it was after I had gone fFom the house to -the

- - -

"affices and from the offices I came back to where the des

"ceased was and it was then that I found Jemlima trying to

"provent the accused from further assaulting the deceased

>

"and i1t i1s then that the saccused said 'Let me finish off

"this doge.! "
From the sbove 1t will be aLparent

that there are a number of inconsistencies in the evidence

of Trifina and Malsile, and that both departed from similar

- - -

atatements made at the preparatory examlnation as to hhat
they saw immedlately after the report made to Winnle. In a

- -

case such as the present, discrepancles are, of courss, to be

- - ~ -

expected, and do not necessarlly cast any doubt on the
|

truthfulness of the witnesses. It was dark, there must have

been great excltement, and it would be nothing unusual if

~

. ;
the accounts given dlsplayed marked divergencfes. In so far

also, a8 the discrepancles may affect the credibility of

Trifina, they are of lesas consequence than they would have

~ - - - -

been Af Meisle had not on her own evidence shown herself to

-

be an unrellable witness. What is more gerious is tpa

- - -

change in Trifina's evidence as to the occaslon on which

She/.itl..




-~ 8 -

she observed the continuance of the assault upon the

deceaseds That change, and the fact that also Malsle went

back on a similar statement mede at the preparatory exsmiw-

- - - -

natlon, cast some doubt upon the credibllity of that part

of her evldence, and suggests that, so far as these events

ere concerned, she may merely be repeating what she had

- - -

heard from Jemima. That in itself, however, does not

necessarlly mean that her evidence, to the effect that the

appelliant was the first to strike a blow, must be rejected.

She says =~ and she is supported in this by Jemima = that

she not only left the deceased!s house with the appellant

- - ~

but pulled at him to get him out of the house, If that £ (s

- -

accepted, 1t 1s not unlikely that she accompanlied the appele~

lant to the gate, and she may then very well have been

with him when the first blow, which, according to her
fellea the olecensed : -

evidence, was strucks It 1s true that according to
A

" Jemima, Trifina was already about to enter the appellant's

- 1t :
house, or at any rate on her way to whem# she (Jemima)

i\

came out of the deceased!a hause and ts&w him in the act of

-

falllng on to hls back. But it was dark, she was éxcited

end frightened, and admits that she was in such a state

‘the . i '
that, in regard to/subsequent movements of the appellant

-

at any rate, she cannot 3sy whet happened, 1In these

circumstances/...cee



- o - |

circumstances, although Trilfina's evidence may legitimately

be criticised it cannot be said that the trlsl court could’
|

- - -

not without error have accepted her statement that she was

!
|

in the 1mmediate vicinity when the essault commenced and éaw

the appellant strlke the first blowa

Jemime does not claim to have;seen

the first blow that was strucke She merely saw the decoéaed

fall to the grounde When she reached him the accused was

standing in the lane, He came back to the deceased several

timea and further assavlied him with the lron bar, sayihg

"7 wan® to finish off thls doge" He chased her away from

the deceased with what she took to be a knife, Also ﬁer

ovidence is not faultless. She contradicts herself in regard

- '
-

to the exact whereabouts of Trifina and Malsle, the time at

which the deceased arrived et hls house, the movements of

- +

the appellant after the deceased had fallen to the ground,

and in regard to other minor detalls, These defects in her

- . - - - -

evidence are not, howsver, of such s nature that no rellance

- - w

at all should have Heen placed upon it. It may well be that

she 1s speaking the truth wheh she says that the appellant

- - - 1 -

came to and left the deceasedt!s house with the 1ron[rod, and

- - |

that the deceased came out of his house unarmed. It may be

contended that 1t 1s unllikely that he would have come out

unarmed/e.es e



- 10 L od . ;

- - 4 -

unarmed on being challenged by the appellant, who, to hid

imowledge, was armed wlth an lron bm rod. But Trifina was

- |

meking an attempt to take him away, he had left the house

-~

) !
withouwt serious reslstance, snd it is not improbeble that

the deceased may have seen him moving towards the gates (The

' - ) - antieipatedl
deceased may,therefore, In fact not have shamphwd an

!
t
I
{
1

!
1

attack. *

There is furthar evidence which

in my view strongly supports the sallent features In the

evidence of Trifina and Jemima, and welghs heavily aga}nst

- -

sccoptance of the version advanced by the appellant. ‘HB

- - ,

stated that he throw the rod into the deceased's yard after

-

he had struck him to the grounds The rod identifled as the

one which the appellant had with him, was not found ih the

|
‘

yard, but in the appellant's house, According to native
!

- . . . [
'

constable Iouisan Makhosk, who was sent to stand guaﬁd over

the body of the deceasedi he found no 1ron rod yhere; but

i
'

made enquiries of Trifina and Malsle. They entered %he

appellant!s house with him and Trifina there took the rod

1

- - - - - -
]

from behind & door and handed it to himg According{to Trie

. : -
fina she handed 1t %o him outside the house, but however

' efeanr-
that may be, it 1is nﬁi d=sprhed that the rod came out of

the appellant's house after the assaults It hés'béen

8uggested/cieeee |



suggested thst Trifina, who 1s not on good terms with the
appellant, may have plicked it up iIn the deceased!'s yard
and put 1t in the appellant's house, elther to manufacture

- - -

or conserWwe evidence against him, Phls suggestion meets

- - |

f

with various difficulties. In the first place, Trifina)
N

J

was not on such bad terms wlth the appellant that she found

‘ or his
1t necessary to avoid him/imxiha house. 8he was stayi#g

l
|

at his house on a vislt, In the second place,she must

have acted with cool and deliberate calculation when every«
: : - |

one else was in a state of excitement, and in the third
t

- - |

' ’ r
place she did the unlikely thing, according to her own)

. . ] _! ,
evidence, of handing the rod to the native constable obit=
s1de the house, when, if she deslired to manufacture e{i-

, v .
) |
dence against the appellant, she would have wanted 1t{to

) _ L : |
|
be found in his house by the polices. The appellant Fonios

that any such rod was left in his house, but Winnle ﬁdmits
I

- - -

that she had en lron rod in the house, albelt one of)a qife

|

!
forent appearance. In these circumstances the sugg?stion
!

~ - -

that Trifina placed the rod in the appellant's hous% does
. - Lapwt 5\'0\1-\ Maisfe's Q.vule‘i‘-hct.)

not appear to ms to negative the Inference that the appel~
A

|
lant himself must have placed it there. 1In fact, eren
)

Malsle may be speaking the truth when she says that he did

~ ~ -

do soe It is unlikely that he would have left 1t there,

had/e.eses |



- 12 -

had it belonged to the deceased, or had the decessed attack=

od him with ite. He did himself go to the munlclpal offlces,

- -

and what he took with him was not this red, but a small

stick. There he told George Mtembu that that was the stick

with which he had struck the deceased, and gave as the

reason for the assault, that the deceased had sworn at hime

- -

According to George Mtembu that was all he said. It is,

highly improbable that he would have glven a reason wlthout

~

mentioning any assault upon himself by the deceased with

the iron bar,if in fact such an assault had taken place,.

On this evidence ths trlal céurt

- -

came to the conclusion tﬁ;t although there were =a number of

- - - -

details on which the Gxmwmxwitnesses for the prosecution

wmight ' '
¥y not be telling the truth,the ssllent points in the case

- - ~

againat the appellant had been proved beyond reasonable

- - -~

doubt, Mthat 4s that the accused arrived at the house of

Mthe deceased armed with thils iron ber and that at all rew

"lavant times up to the time that the accused was ljing

- i -

"dead, or practically dead,he had the iron bar in hls poaw

"sesalon,® and accordingly rejecéed the evidence of the

appellant.

For the reasons Aindicated above,

- - - -

I am uneble to f£ind that thils conclusion 18 not juatlified,

The/‘c...l



-

The pppeal =simM 1s also egainst

-

the sentence, but no argument was addressed to thils Court

In thet regarda

In my opinion the appeal should be

dismissgeda {Jc/ﬂfq;:' 5
,w””p‘ ‘

Centlivres, C.J.)
) Cw\t‘.w R :

Fagen, J.A. )
!
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20

hitting Mambo, i.e, the deceased, at the gate, and she |

kept quiet about it.

FURTHER CROSS-EXAMINATION BY MR. SPITZ: Was Maisie there
when you told Winnie this? --- Yes, she was present |

inside the house.

6. . .
Trifina Mtetwa. ,
(Recalled). '

And she was present there within hearing? She could

hear what you were telling her? ~-- Yes, she heard it.,
?

t

g e T

Counsel address the Court,

The Court retires to consider its verdict. ,

On I'esuming at 3.15 Dellsy

DE WET, J: The accused is charged with the crime of

murder, There is no dispute about the fact that the

blows which killed the deceased, were struck by the

accused, and there is no dispute about the fact that a

blow on the head caused a fracture of the skull and

caused the death of the deceased.

It appears that the deceased lived opposiﬁe
the accused, there being a small lane about f;ve ya?ds
wide inbetween the two houses. On the evening in .
question the daughter of the woman with whom the accused
was living, i.e. Winnie, and another girl who had béen
living with him for a little while named Trifina, héd

gone over to the house of the deceased to visit Jemima,

IL. a/ooa.
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1L,

65.
Judgment .

i
a woman who lived in the deceased's house as a lodger.

Jemima says that the accused came to their house and sat
down. He was carrying an iron rod, and he had that with
him when he sat down. Jemima says that the deceased
asked the accused why he was armed with an iron rod,

and told him that he did not want him in the house and he
must go. It appeared that there had been some minor
trouble between the accused and the deceased, and they
were bad friends. According to Jemima's evidence the]
accused then said “If you don't want me in your house,

I will leave", and he left with Trifina and Maisie. They
went out of the back kitchen door, and as they went to-
wards the gate the accused turned round and swore at tﬁe
deceased by his mother's private parts, and the deceased
then told the accused to leave his yard so that he cou;d
close the gate. Ai the time Jemima says she did not éo
out and did not see what happened next, but a moment or
two later she heard a noise and went out, and she saw t%e
deceased falling to the ground. The accused was then in
the lane, As she went up to the deceased the accused %
again came into the yard, and while she was attending to
the deceased who had fallen down, the accused again hiti
him in the region of the head a few times. At this time
she was screaming for help. She says a little later the
accused left and came back again with a knife and said

he wanted to cut the deceased's throat like a goat.  Now,
Jemima's evidence is supported to a certain extent by the
two young girils. Trifina, who is an adult giril, althoggh
guite young - her age is about twenty years - corroboraﬁes
everything that Jemima says. She says when the accused
turned round and swore at the deceased, she tried to

pull/es.s
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IL.

66.
Judgment .
pull him out, but at the gate he jerked away from her
and she says he hit the deceased over the head. She

says she ran home and reported the matter to her motherJ

I don't propose to deal with subsequent eventé
because to my mind they are not relevant, except for one
thing and that is that Trifina says that the iron rod with
which the accused had been armed was found in the accuséd's
house behind the bedroom door; and later that evening she
and Maisie harded that iron rod to the police, i.e. a
native police constable. This police constable also
says that these twoc girls handed him the iron rod. Maisie
also supports Jemima in regard to the happenings. She
says that the accused was armed with this iron rod, and
she says that she knew that iron rod and it was kept 1in the

house.,

Maisie's mother, who lives with the accused{
gave evidence for the Crown at the Preparatory Examination,
but she gave evidence for the defence here. She says
that Trifina did not report that she had seen the accﬁsed
hit the deceased, and it is suggested that Trifina may be
reconstructing that part of her evidence, but on the other

hand Winnie is obviously not an impartial witness, and she

may be trying to assist the accused. {

The accused's story in short is that when he got
outside the gate near his own gate, he felt a blow on the
back of his shoulder, and he says he was attacked by:the
deceased. He says he had a stick in his possessiony and
at no time he had that iron bar in his possession. ‘'He
says he wrestled the iron away from the deceased, buf he

Cannot/ * o 3 ‘
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67.
Judgment.
cannot say how many blows he in fact gave him with the

iron bhar.

Now, if the evidence for the Crown is accepted
it is quite clear that at some stage that evening the
accused had subséituted this stick for the iron rod and;
left the iron rod in the house, because he went to the
police station and he had the stick in his possession,
which he handed to the police. It seems to us that
although there are a number of details on which we cannot
be sure that the Crown witnesses are telling the truth,
and although Maisie is not a satisfactory witness, we l
still think that the salient points in the Crown case
are proved beyond reasonable doubt, and that is that the
accused arrived at the house of the deceased armed with
this iron bar, and that at all relevant times up to th?
time that the deceased was lying dead, or practically;
dead, he had the iron bar in his possession. If that
is-so, then we cannot possibly accept his story that the
deceased attacked him with this iron bar. It is pos%ible
that even on his own story he is guilty of murder, and
certainly if one accepts that he had that iron rod ing
his possession, and that he attacked the deceased wheﬁ
the latter was not armed - and we do accept that that:was
the position - then there is no room for any other verdict
but guilty of murder, because there is not sufficieng
provocation to reduce the crime. The only provocation
that there was, and which we accept as such, was that he
was ordered out of the house of the deceased. We aiso
accept his own evidence, supported by the evidence of
Winnie, that he was to some extent under the influente of

liquor/....
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68.
Judgment.
Sentence.
liquor. It is clear from the blood test of the deceased
that hc was very well under the influence of liquor, but
at the same time we do not beliecve that there was any

provocation apart from the fact that the accused was

ordered out of the house by thc dececased. ,

“As far as extenuating circumstances are con-
cerned, it is conceded by counsel for the Crown that wé
should find that there are extenuating circumstances, .
taking into account the fact that the accused was und%r
the influence of liguor to some extent and that there was
some provocation. In the case of 2 more vicilized pérson
we would probably not have regarded that as an extenuating
circumstance, but in the case of a more primitive person
as the accused appears to bey, I think we are justifieé
in finding that there are extenuating circumstances. 'The
verdict therefore is that the accused is guilty of mufder

with extenuating circumstances.

MR. SPITZ addresses the Court on the question of sentence.

SENTENCE .

DE WET, Jg: Tell the accused that he is fortunate tﬁat

he has been found guilty of murder with extenuating circum-~

stances, so that he will not be scntenced to death. ' There

IL,

are so many killings in Johannesburg, and it is becoming
a problem to the Court how to deal with them. In a more
civilized community, they might all be hanging caseé, but
the Court has to take into consideration that the acdcuscd
has not had the education or the upbringing that otﬁer

people/.cous’



