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IN THE SUPREME  COURT OF SOUTH. __ AFRICA

-

(Appeliate» Division)

In the matter between =

pEVHAJA BALLA | | 1ste Appellantl
MANNIE GOVENDER 'énd.Appellant
and PRYA#@L RADHATAL . 3rdeAppellant

| and
"REG INA Respéndent

Corem: Schrelner, Fagan et Steyn, ‘ JTA.

 Heardt S5the May, 1955a , Délivered:\tun.vnga-‘W’“-

JUDGMENT

STEYN J.A: 3= . Counsel for the appellant§ sdvanced
a number of criticisms of the evidence for the prdsecution’

Some of these appear to me to be wellfoundeds His first

criticism concerns the evidence of'George Govender end Percy

Naidoo as to the manner in which the:fatal wound was Inflict=

ede The effect of the evidence of these two witnesses 1is

‘that the first appellant, while sitting astride the deceased,

either on kis chest or on hls stbmach,_faéing the deceased

who was on his back on the ground, raised his arm in inflict»

ing the wound , holding the knife in the usual stabbing

manne® position, with the blade protruding below the little

£ingora/eceees



fingere. The entrance of the wound‘isvdustvbelow the ‘armplt

of. the deqeased, and its direction is forwgrds apd upwards

- . -

in the dirsctlon of the throate It appears to be conceded
"that it would be very difficult indeed to cause such a wound

in the mannér steted, if the deceased were belng held down

in e statlonary posltion. But also if he were moving his

body gbout in a struggle to extricate himself from the grip
of the.first appellant, I have difficulty 1n concelving how

~

the wound would have been 1nfilcted in the manner deacribed,

while the two contestants were fecing one enother. The

deceased would have had to turn his body Into quite a dlfw=

ferent position,not described by any of the witnessos,'for

i

such a wound to become at all probsble, if caused in such

8 manner. In my view, this parf 6f the'evidence of ﬁhase
two wiltnesses, slthough 1t concerns the actual infliction
of the wound, which one would expect to be clearly impressed

‘ upoh ﬁheir minds, cannot be relled uﬁon as beling correct,.
It is likewisa difficult to explaln

the conflicts in the evidence in regard to the use of one or

- -~ -

. ' _ ‘oné |
more torches, It was a dark night, and would not expect the
: n

-
- ~ - .

continuous shining or intermittent fleshing of a torch
ontirely to escape the attention of amyperson present at

-

the scene, or to bhe complately forgotten, if, as described

by/..“'.
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@8 Dy some witnesseé, 1t was used on the Immddiate ares of
observations

According to Johnny Murrigsn, the
first appeilant.struck the_ddceased a blow with his ¢lenched

fist whlle ths letter was.apeaking‘to'tho driver of the ven,

 Veerasamy, shortly after the van had stopped. He first sald
that the decemsed fell as a result of the blow, but corceded

later that he merely saw the blow and does not know whether
. the deceased was struck down or not, He was positive, howe
ever, that this blow was delivereds At that time a number of'

the other witnesses were'pressing around the. driver. Making
due allowance for'the prevalling excltement, I find it some~
- what strenge that rone of them, including the driver Vesrasamy

to whom the deceased was speaking‘at the time, noticed any
such assault, J% 1is true that 1t was dark at the time, but
- 1t was not so dark that the witnesses were prevented from

observing af,no close’rangs, aend at a- time when there was
cause for'greatef exc1ltement, other detalls to which they

have testified.

These features, and-others such sas

- v - ¥

the absence of bruises on the buttocks and lower limbs of the

-

' a
decesased, on which a number of kicks w;;e said to have been

'adminlstered, the conflict of svidence, aslso on the part of

those/.vuvee
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those who were watching the'struggle between the decegsed and

‘the appellants at the same time, as to the efforts made by
bystenders to asslat the doceased, and the senselessness,
"according to the evidenéé,'of_the murder (to which I shall

retufn later) leave me with tﬁe impression that in regard

- ~ -

to certain parts of the evidence, some of them of conslderable

importance, the witnesses cannot be described as relisble, and
that 1t may well be that they are wrong also In regard to other

deta;la‘and.that they héve nét glven a full account of what
' 'tranépired.

This,ééo however, does not mean
that the trial court erred }ﬁvconvibting the appellantss

Apart from the Impresslion which.the witnesses made, there are

strong 1ndlcetions that the etidence ageinst the appellants

19 not a mere fabrication, Had it been, it 1s highly unlikes
1y for instance, that they would have divided themselves, in

such a confusing manner, into witnesses testlfyling as to the

.varlous stages of the assault, and that so meny of them would

have clalmed to have seen and heard s0 little. Despité the

fact that the wltnesses seem to fall into dlgferent caﬁﬁéories
: _ ‘ ) :
determined by the stages at which the observation) »f the

actual assenlt commenced, there 1s a basic consistency

1

concerning/eeevss



¢

T .
e -
r
1T 3
R - .
B . .
“
‘
.
r »
-
re - b
’ €
.
. N
— Yoo
R N
-
4

4 o v &

'y



- 5 ﬁ
concarning the positlon of the deceased,'the posit;ons,of‘hls

gagallants, the ir identlty and the general pattern of the ir

.

behaviouss. There are further, as pointed out by my brother

BCHREINER, other factors supporting'thé evidence of the eye~
witnesses, which I need hot repeat. Becguse of these. conw

. 8lderations, and,hoﬁwlthstanding the unsatiéfactdry fegtures
to which I have veferred, I do not find it possible to hold
~that the court a quo_ should have been left with a doubt as

- to whether %the deceased was done to death by throe assallants,

- -

or asf to whether the appellants were the assallants. It ﬁas
ndt‘seriously conten@ed (except indirectly by suggesting that

- -

someone else'may ﬁavg Inflicted the faéal wounﬁ in a.gahoral_
fight) that this is a case bf'mistaken identity. ,Such_a con-
tentién could find 1little supporgiih‘the'evidence. The
witnesses are unanimous 1q denying that there was s general

fights The assault took place closs to the van, the wit=

nesses had the opportunity of observing 1t at close quarters

and of distingulshing the volces of the appellants, and the
appellants have not gi#en any explanatlon of the dnjuries
susteined by the first appellent, of the blood found en. the

- - - -

clothes of the second and third appellants or of the fact
- that the first appsllent had removed his coat, all of whicth

in gregtef or lesser degraa, roint ﬁo the{appeliants as the

perSODS/ccoocn!
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persons involved in the assault.

- -

In support of the contention that

there are extenuating clrcumstences, counsel contended that

“the sppellants were under the influence of quuor, thét they
acted without: premedibkation In a state of intdnse excitement,
that they ara vary young and that the first sccused had

'received certaln injurles before the fatal stabbing.  In

- ~ -~

regard to the first two factors it 4s sufficlent to sey that

the evidence does not dlsclose such a degres of intoxication

or excltement that the triasl court can possibly be seld to

have come to an arbitrary conclusien in rejecting them as

extenuating circumstances which the court coulld take into

account. Presumably the youth of the appeiiants was not

urged upon the court below, as 1t does not deal with that

aspect of the matter} The injurles to the first appellant

are dealt with in the following passage from the judgment

"As to the head injuries of the first accused, they were
‘minors The medical evidence in regard to that is clear.

How éhoy were obtained has not appeared 1in evidences There
1s no¥ evidence that the first accused received a blow on
his h;ad and there 1s no explanation of when or in what clire=
‘cumstances he obtalned the injuriss, whether at an early
stage in the incldent or at a later stage, no'evgdenée from
which one could say that the head injuries were obtalned .
in circumstances which in some measure perhaps excused him

‘ " ' ,
In making thereaftsr a v}o;ent attacke AU“°~Q} Et/----c'



Although these injuries were In fact of a minor nsture,

there was so mbch blood on the face andiclothas of the first

appellsnt, that others were led to believe that 1t was nec=

essary to obtaln medical ebbonbéon assistaricese The In-

: 3 flirst : S
dications are that the/appellant was under the same

impressione.

- o

It is correct,also, that ﬁhere

s no dilrect evidence that the flrst appellant recelived

a blow oh his head or as to ths time when or 4m the clir=
cumstances in which he received it., But it seems clear,

énd it is not disputed, that ha'fedeived these 1njufips

| 5 : the T o
between the time he left the van andﬁtimﬁ he boarded it

again anﬁ was taken away for medlcal attentlon, 1.8 the

‘period during which the assault took place. Thers 1s no

évidence as to what transpired from the time when the

deceased left the driver, up to the time when he was found

-~ -

| oqvthe grdund, with the first appellant astrlde of him..In
regara t;'this iéttér perigd, ;11 the witnesaes are silent.
Né'witnass, hﬁwever, testifles té any incident after the
first appellant was fqupd as;ride the d;ééased, whiéh‘could

account for these Injurless .Lt is a falr inference, I

think, that they were probably sustainea after the deceased

turned away from the driver énd before the first appellant

had/;..... I
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“hed him down on the grounds-
" A8 to the clrcumstances 1n ﬁhich they
wers received, it 1s'reiovant.tb consider what led up to

the assault upon the deceased, The drivef had stopped and

dismounted from the van. The passengeras, Including the

" appellanta, desired hlm to. proceed, and s number'of them
pleaded with him to do soe  All the witnesses who speak

to thils, except Stéphen Frahk; say that the deceased Jolned

~ B - -

the others in doing so, that he was nadt agressive in any

way, that thereupon some sort of argument ensued bstween

the deceased and the flrst appellént, and some say $hat one
of those present took the deceased by the arm and led¥ him
" awgy from the driver., That the first appellant should

have found fault with the deceased merely because he joinead

- . - - . - -

in the common asttempt to persuade the driver to do what

everybody wanted him to do, and to carryy the resulting

~

quarrel to the point of murder, 15 difficult to accept.

-

looked at from that approach, the murder 1s completely

sonseless. = The evidence of Stephen Frank 1n this regard

- - . -

~1s,'1h my opinlon, more probably trué. It stands alone,
. ‘ .dctliks
but because the evidence 1s not relileble in respect of all,
: , _ p

-

. probsbilities acquire greater weight than may otherwise

haVQ/;onooo
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have been the casees According to him the deceased éaid

- - -

éo the driver: "look, you must be very careful how you are

~ v

| "driving because there are too many members in the ven and

- - ~

fwe are liable to lose our lives," It was as & result

of this remark that the first appellant came up to the
deceased and sald : " Look, ydu should not have told the

Pariver that he must be very careful. By you telling him ,

"very careful, therefore he says he does not want to drive,”

The plcture here is one of the deceased, the maéter of core-

monies of this band, obstructing, or conveying the impres=

- -

sion that he was obstructing the achlevement of the desire

of all the other passengers, by giving vent to further

~

cehsure of the way In which the van had been drivens It 1s
much more likely that this may have led to the quarrel.

The evidence that he was led away from the driver,supporta

-

théf contention that he may have assumed an agressive
attitude as a result of an altercatlion along these llnes,

Stephen Frank further says thet shortly sfter this he heard:

a smashing of glass, that he then walked to the other slde

~ . - -

of the van, and found the decessed on the ground,with the

first appéllant sitting on hims A broken bottle was found

- -

on the scene. All this suggests that the deceased,before

he was found on the ground, msy have struck the first

ap‘pellant/.'. ses s
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- -

. appsllant with the bottle in the first stages of a fight

arising out of a quarrel sbout the remark made by the
deceased to the drivers But to the important question
whether he delivered the first blow, the evidence provides

- - -

_‘no anaswers Johnny Murrigan allocates the first blow to

the first appellant. Others did not see 1t.. If he 1s wrong,

1t 1s possible that the deceased struck the firat blow or

blows, causling thelinjuries to the first appellant. If he
15 right, the deceased may, after bsing led away, have cpm=

‘menced a fight to avenge the blow he had receiveds 1In

either event, he would have glven some provocatlon to the

first apﬁellént, althqugh in-all the'ciréumsﬁénqea, and

having regard to the deliberate manner in which the deceased

- - . - - . -

was stabbbd, the prOVOCatioﬁ would not, &h my oplinlon, avall

-~ - -

to reduce the crime to culpable homic 1de. But -that the

T mm‘f'ﬁa—f
daceasod did give suoh provocation 1s moae&yLa possibillty.

- . d -

Theré is no evidence to substantiate’it on a-balance of
probabilities. . It 1s equally possible that he inflicted the

injuries in self defence. While, therefores, I am unable
to agree wlth everything CANEY'J.-said in this.regaré,-l
cannot, having regard to the principle of proof which he had

to apply, £ind fault with the conclusion that it had not bew

~

) lksbown/o es e o.
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-

shown that the injuries in questlon had been sustained in

-

circumstances which would provide some excuse for the

- -

~ attack upon the deceased. That conclusion cannot possibly

be said to be arbltrary, and is not vitlated by any mis~-

directlon or .irregularity.

-

I agres, therefors, that the

appeals should be dismissed, -

/. Al
/
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IN _THE  SUPREME  COURT  OF __ SOUTH  AFRICA

(Appellate Division)

In the matter between :=-

DEVRAJ BALLA - 1steADpollant
MANNIE GOVENDFR 2nd.Respondent
. . \\
PRYALAL RADHALAL 3rdeRespondent
and
REGINA . » Respondent

Corams Schreiner, TFegen et 'Steyn, JJ.A.

Heard: Bth.May, 1955, Dellwered: "L'ua.'Ma:-&. u:P‘s

JUDGMENT

L N N N L 1

éCHREINEﬁ J.A._;- ' The tﬁree appellants weré convicted
;f'murder by a‘céurt u?nsisting ;f CANEY:Ja Qnd assess;rs, gite=
tinglin the Natal Soubhern District Circuit Iocal Divisions Ho
extenftiating circumstapcés beling found, mach was septenced to
death, but the learﬁed Judge granted them leave té appesal t;'
this Courte.

?he-factsiﬁsthey appear fr;m the
Cf;ﬁnvovidence may be ﬁriefly gummarisad‘;a follows.  The
'déceased gnd the appellants wefe paésangers,_together with.ab§ut

fourteen other Indians, on s seven seater texicab or van which

was/‘oooot
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was proceebing from Scottburgh to Uﬁkomaas at about 9 p.m.

on the 24th, July,1954. " The occupsnts of the van, other

then the appellants, were almost all members of a band of

muslclans who were to perform at what was referred to in the

evidence gs a Tamil Death Ceremony. At about two miles from

Scottburgh and six miles from Umkomsas the van was brought to

- - v -

¢ stop on the left hand side of the roads It is not entifely

¢lear why 1% was stoppeg; the driver, who was the van's reserve

. .
driver, the regular QFver also belng on Lt that night, stated

that he stopped because of complaints about his driving volced

-

by oné or more of the passengers. It was argued for ﬁhe'appel-

lants that the evidehce_suggested that the deceased, who was

the band!s master of ceremohies, might have been one of those

who crlticised the driver's driving methods.” Thils may be,

-

assumed t have been the position, although after the van had

stopped he was apparently préminent.in urging the driver t;
proceed. -The firs£ appeliantfemﬁnstrthd with the deceased
and a quarrél aroae wh;ch 1ed.to'a physical stpuggle.betwqap
them, but the4evidence ié 1imited and obscure‘as t; the

detalls of what happened at the initisl stage. Apparently the

- quarrel Eegan on the mlght of the van, near its front, but was

continued to the fatal conclusion on the left of the vaﬁ, tom

wards its rear end.  There the first appellant, who had

i remved/. te e
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removed his coat, had the deceased on the ground on hls back,

-

and was astride hils body holding him by the throat. The

second and thérd appellents were kécking hdm gbout the head,

-

buttocks and legs.  The deceased ir struggling with the

first éppallaﬁt succeeded in ralsing himself to his kneeg

.and the second appellant then 'stabbed him more than once

st the back of his’neck; . The deceased was then pressed
ecther
back to the ground by the flrat appellant, who asked the
| or was offeredt N . “J hnn Hus
second appellant for =i M Exo Ed o knife,\ with whieh

k'mff. . .
he stabbed the daceasad in the left sido of his chest.,. The

A

first appellant, who was bleeding from several_small head

Injuries, then made his way to the van end was driven to'a

hogpital at’Scottburgh by the regﬁiar driver, the other driver
and tw; Sthgrs algé beiﬁg‘theng in the van, The ;ther tﬁ;'
appellants‘waht-in thé direction of Umkomaas 4in the company
of one of the Crown w;tnessés. The deceased was removed in
8 faxicab Eé fhe Scottburgh hospital where he'd;ed séén

'gfte¥ his arrivel fr;m sﬁh;ck and haeﬁérrhaga, the reéult of
the stab wound'in his‘cﬁeét._ The medlcal evidéﬁce sh;wed
tﬁat, in gdditlon, he had received tw; cét w§unds-in'the

!

back of his neck and another in the small of his backs He

also had g number of bruisss and abraslons on, his head and

face/......
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‘face, but none were found on the lower papt of his bodys:

The Crown celled as witnasses

t

all the aurvivihg'oddupants of the van except the appellanta

-

and -an old man who was throughout heavlily under the influence

_of liquor. Thelappellants-gave'no evidence nor were any

other wltnesses called ih their defence.

There were six of the passengers

-

on the ven whose evidence related dlrectly to what happenqd
at the left rear of the van before and at the time of the

Inflictlon of the fatal wound. 'Soﬁe of these witnesses did

not profess to_have seen more than part of what happened.
>On1y oné claimed to have seen the actual stabbing by thef
firat appellant, though another said that he Saw'the latterts

band upraised epparently in'the act of stabbing. ~ There s

1

no doubt thet the evidence of ;hése six witnesses, if accep~

ted, establishés thet the three appellants were together:

fighting or assaulting the decessed and that the first

appellant stabted him 1n the chest and 8o cgused ‘hls deathe

The trial court sccepted the evidence of ths 8lx witnesses,

holding that they had tried honestly te convey to the court

-  what they had seen. Inevitably, having regard to the darkw
ness .and the excltement, their accounts revealed discrepLh-

cies, but these the court’found to be consistent with the

 bruthfulness/..eees.



truthfulness of the witnesses and with the correctress of
their evidence in those respects that wers qruéiai.

Before this Court counsel for the

appellants did not ipdicate to us any;lmpoftant ground for

_ T ' A S
criticism of the trlal Judge's setting out of the evidenhce.
. i . 4 l}

But counsel did meke a number of points froﬁ‘whlqh hef arguei

- - . - -

that 1t followed .that the trial court had erred in con-
victing the sppellants. He contended, forwinstancb, that

the direction of the fatal wound, a§ revealédfby the mediw=

cal evidence, was inconsistent with the accounts glven by

b

| the sevemal eyewltnesses, or at 1easf made those accou@ts
h y |

improbable, But,thia-cbntention, 1ri elther of its fo%msgi

- - 4

rests at least upon the asssumption that the,position;of

the chést of the dedeasod wh&n he was stabbed can be f#xod
in relation to the stabber and the ground with a high degres

of precision, an'aésumption which cennot be mades Thers

- Cow -

was a tense struggle and there is no reason to suppose

that, even after he had recelved the wounds. on his neck and
' B : . . . -I

back and hed been pressed again to the ground,the decegsed

- made no movement é£_911, And even 1if 1t_be'accepted;thet

the deéoriptions.g1VGn by one or two of the eyowitnesses
are rendéred, in matters of detail,'improbaﬁle by the

mealcal evidence, this 1s & long way from creating & doubt

as/lt‘-q.no, ‘ ) ) ‘;
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as to whether the evidence of those eyewitneéses‘ia in . its

|

materlal aspects trustworthy.
Anothon’point on which reliance

was placed by the appellants! counsel related to the presence

I
of an electric torch at the scene, to which certalin of qhe

witnesses depdsed. It 1s true that the 6v1dence in that

lla\' mom.{vu N

regard is not sef-cersbemest, Some wltnesses saw no

- ~ . -

torch at 2ll, or else saw one only 1mmed1at01y'befare the

van left, others sald that they saw the light of a torch

Intermittently while one éaid he saw 1t shiningvcontlnuously.

oné statedrthat the third appellent used a torch, which ‘was

showing a light, to hit the decessed on the head. It mdy be

that th® disparity in the sevedral accounts is greater théh

one ﬁould naturally expect, but in view of the exc itement
that doubtless prevalled a falr amount of disaéréement was

fnevitable 4f the witnesses were honestly trying to recount

thelr observatlons, There is 1little or nothing in this

featufe.toléupﬁoft the view that the Crown witnesses were

- - . , _ .
consciously untruthful or that they might have concocted

' their implicatlon of the appellants.

The- coat worn by the deceased
was produced to this Court for inspectlon and the appelianta'

counselisubmitted-that the numerous cut marks which it

i‘ovealed/... ren ‘ “
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revealed, when taken in conjunction with the fact that iny

_three cuts or stabs weref found on the deceased's neck and

- - !

back, showed that-thbsa withesses who had deéqubed thd mife

- ' -
-

attack -alleged to have been delivered by the second appellant

were unrelisble, The contentlon has, however, little or no

. 1
- . - -

forces The fact that there were many.moré cuts through the

coat than wounds must have_an‘explanation based probably

on the rucking of the coat material, the movements of ‘the

' ’ . , . - t
_deceased or the direction of the stabbings, or on a conw
jubgtion of these factorsj b there is no sufficlent reason
for holding thet the ‘mccounts given by the witnesses are

-

Inconsistent with an explanation on these lines. X
' We were referred also to gaps

and contradictions in the svidence relsting to the inltial

- ~ -

stage of the fight or assault and to" the interventign or

lack . of intervention by the bystanders but the trigl court

was entitled td hold, ss 1t did, that those faatureb too were
what might be qxbacted in &ie honest accéunts giveﬁ.by =]
wltnesses in the clrcumstances in question. ' ;

The appellants! counskl relled
upon portions of the evidence of the two van drivers as .

being inconsistent with that of the other witnessés. But

the trial court found the svidence of'the former fo be

1

.

markedly/.s..s e

i
1
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marke®ly less satisfactory than that of the persons who'séid
that they were at the left rear of the van and saw the actual

fight or assault, and no good ground was advanced wﬁy this

Court should depart from that finding.

Counsel for the appellants also

: . ; . /s
criticlsed the trlal court's reléance upon several other feetor

as supporting the evidence of the eyewitnesses. There was,

for instance, the fact, admitted by hls counsel st the trisl,

that the first appellant did remonstrate with the deceased

when he was spesking to the driver and that, following, 1t 'was
sald, upon a'b10w by the deceased, there was a scuffle between

thems Thls was confirmead by the .injurles sustained by the

first appellant, His jacket, too, was afterwards found in

the van by the pollce. Human blood was seen on the clothing
L]

of the second and third sppellaents afﬁer the flight, though |

not, 1t seems, on their trousers where some might have been.

expected in view of the evidence as to their having kicked

the deceased on the head as well as on the legs and buttocks.

-

The court also referred to what it called the conflicting

attitude of the first appellant in hls account glven to the |
° . . ) T ¥ !
police; at one stage he sald that he dld not know how the

-

Anjury to himself Qccurred'while at enother he sald that he

- -

was struck by a bottle. Counsel's criticism of the use made

by/.l..i. §



. were elements of some importance and there is nothing to'

- scene and it 13 not impossible that at some stage which does

- 9 »

| 'by the trlal court »f these factors is not well=founded; 'they

- - -

suggest;that'undue-weight,was‘attached to them,

A broken bottle was found at the

-

not appear from the evldence 1t was used sgalnst the flrst
appellaht. But since ha,gavé no evidence it wopld be nﬁre

speculation to hold that there might have been some trace of

~ -

self—dafencé or retallation in hls -conduct towards the .

deceased. . o ' L ' : |

The trlal court accepted the direct
evidence which taken st its face value established that the
three appellants‘brbughf about the death of the deceased bj

a concerted attack in which'lathél weapons wereé used, it

foudd that the Crown wltnesses were hongé% and that desplte

- -

the darikness they could not, in view of thelr proximltj to

'tha persons Involved, have erred in regard to the 1dentit§

-

of the deceased's assallants.

-

The appéllants"failure to' furnish

by evidence any denlal or explasnatlon of the Crown evidence.

was in the circumstances of the case a factor of imporntance,

-

—

and no goodf reason has been mdvanced for holding that the

' trial/.'lltl._ : !
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© trial court was wrong in the view 1t tooks' .

Counsel for the appellant expressly

‘dlsclalimed bafore this Cburt, and also it seems st the trisl,

any suggestion that a dlstinction should be drawn between -

- -

the degrees of respohsibility of the three appellants, and ,

despite the different parts pleyed by. them, this dlisclaimer

-

accords with the evidences The appeals on the merits mist
‘accordingly be dlsmissed.
Counsel also argued that the trial

court should have found the exigteneé'of extenuatlng clpr~

cumgtances, but in the absence of misdirsection or other

lrregularity this argument could not be entertained;'uﬁless,

1t may be assumed, no reasongble court could have come to

any other conclusion thsn that, in the language.of sectlon

206(2) of Act 31 of 1917, " there are extenuating circum-

"stancess " (cf. Rex ve Taylor, 1949 (4) S.A. 702 at pages

716 et. sef. snd Reglina v. Mkize, 1953 (2) S.A. 324 at pages

335 and 336}e The lastmentioned case was exceptionalj

aithOUgh‘thefe was'qlearly meterial which would have stronéiy
suppprted an argument that there should be a findlng of
extenuating clircumstsnces, counsel, though Invited by the

presiding judge.to address the triel court.oh.the subject, .

V_had/...\...‘



= 11 -

. had refralned from doling S0 It should net, lhiowever, be

~ supposed that in practice the members of this Court express

- e

such vieis as that extenuetlng clircumstances might well, or

apparently should, have been found by the triael court. On

- - -

I

the contrary, there are many cases in which some or all of

- - ~ ~

the members of this Court hesrlng an appeal do hold such

- -

views but give no expression to them becguse, Iin general,

- w

1t 1s not our function, as it 18 that 8f the trial judge,

to advise the Executive on the exercilse of.the‘prerogativd
of mercys.: It should be emphaslsed that thls . is the
Court!s practlice, in falrness to unsuccessful sppellants

who have been sentenced to death and the carrylng out of

whose sentences depends on the declsion of the Executive,

-~ - -

after reconsideration of the record end such other material

. 88 may be before 1t. It would be extremely unfortunate

if any assunmption were countenanced that the absence of any

- -

comment from this Court favourable to the exlatence of extenw

uatling clrcumstances indiceted iIn the slightest degree thet

in the view of its members there were no features In the case
in question pointing sway from the executlon of the death
penaltye

In the present cass there was, in

the 1ight of the above cases, no basis for the intervention

-

Of/oc.ooo..



of‘this Court, whatevef view may ﬁe Eakén when the matter

comes to be csnsideredvby the Governor=genersl~in=Councll

on th6 who1b of fhe ﬁateriala then availsble.

Counsel fop the sppellants also

v

argued that since the declsion.in Regina ve Malppl ( 195¢

(1) S.A. 59Q) the fule 1o1d down in Rex vs Lembets ( 1947

(2) S.A. 603) that the onus 1lles upon the sccused to prove

_extenuating ¢ircumstances must be taken to have been modified,

- - -

T can find no support for this eréumentiin Mélogi’s cases

‘The appeals are dismisseds

| .55
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The 25th February 1955.

Trial resumed.

JUDGMENT
CANEY J: The learned Assessors and I are agreed on

our verdict in this case, and I proceed to read our Jjudgment.

During the evening of 24th July 1954, Paul Naidoo, an
Indien male (to whom we shall refer as the deceased) died at
the G.J.Crookes Hospital in the presence of the medical
officer of the hospital, Dr. J.F.Schoebers. The cause of
his death, as given in evidence by the District Surgeon Dr,
J.G.Kee (who carried out a post-mortem examination on 27th |
July) was haemorrhage from & wound in the left lung, with

shock and cerebral trauma as secondary csauses, This wound

originated from an incised wound on the left side, running

upwards and inwards and slightly forwards, caused by a sharp|
instrument which cut through and completely divided the

l
\
fourth rib and entered the lung. In addition, the deceased

had two small incised wounds on the back of the nec¢ck, and
another incised wound almost in the middle of the back. He
had nine small abrasions on the cheeks and forehead, also

one below the right eye and another outside the left eye.

There was extensive bruising in the scalp, over the left
temple and into the left temporalis muscle, and several small
bruises in the scalp on the top of the head. The brain was
congested over the whole cerebral cortex and there was a
haemorrhage under the covering of the brain in the right
parietal region; and there was bleeding on the surface of
the cerebellum, All bones at the base of the nose were

completely fractured, and the deceased had a cut between the

4th and 5th fingers of the left hand;
The question is whether the accused, or any of them, i

are responsible in any degree for the death of the deceased. |
It is common cause that on the evening in question

the
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the deceased and the three accused were, with other Indians
numbering about fourteen, passengers in a seven seater moto
van proceeding from Scottburgh to Umkomaas, where they were

to attend a ceremony described as "a Tamil death ceremony".

The van had been engaged from one Manicum Gengen to carry a

band of musicians to the ceremony, and travelling with the

musicians were others, termed in the evidence their support-

ers, The leader or organiser of the musicians was one
Johnny Murugan, and the deceased was its master of ceremoni
or announcer, None of the accused was a member of the
band, but the First Accused was sometimes a vocalist at its
performances, The van was being driven by one Manicum
Veerasamy, and Manicum Gengan was seated beside him, The
journey lay along the South Coast national main road, which
carries a considerable amount of traffic, During the
course of this journey, Manicum Veerasamy brought the van
to a stop near the left edge of the road in an uninhabited
locality. In evidence he gave as the reason the fact tha
one or more of his passengers had expressed themselves in
critical terms concerning his manner of driving; he was no
disposed to continue, but preferred to surrender the contra
to another, The evidence of a number of the passengers,
though varying in detail, was to much the same effect. Sav
one, an old man who was under the influence of liguor, all
alighted from the wvan after the driver had done so, some |
immediately and others later, and some of them urged him, |
somewhat persistently, to resune driving; dut he was
adamant. Considering that Manicum Gengun, who was the
usual driver of the van,was present, it is difficult to
appreciate why there should have been the persistent pressu
on Manicum Veerasamy of which the witnesses have spoken,
The deceased was one of those who urged Manicum
Veerasamy to continue with the driving of the van, and the

evidence

r

e

t

t
1

e
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|

evidence is that the First Accused intervened by remonstrét-
ing with the deceased, The case for the Crown is that Ae
did so in an aggressive manner, and that this was followeA
by physical conflict between the two of them, ending in t%e
death of the deceased. What happened at the start of tqe
trouble is somewhat obscure. There is some evidence thét
when, on the right hand side of the van and towards its front,
the deceased and others were endeavouring to prevail upon |
Manicum Veerasamy to resume the journey, and when the Firdt
Accused had intervened, remonstrating with the deceased fér
doing so, he, Fhe Pirst Accused, then removed his jacket ﬁnd
struck the deceased a blow with the fist or with the 0pen)
hand, which felled him to the ground; this occurred, accord-
ing to Johnny Murugan, on the left hand side of the van, on
the edge of the road. Although the witness did not say Iso
in so many words, it seems fair to infer that he meant thalt
the deceased and the First Accused had moved to that situétion
from the right hand side of the van after the latter‘s'inder-
vention, George Govender corroborated Johnny Murugan in
regard, not only to the First Accused's interveation (as dFd
other witnesses, although all did not coincide in their |
evidence as to what was said by the First Accused), but aelgo
as to the First Accused removing his jacket and adopting.a{
belligerent attitude towards the deceased. No one save
Johnny Murugan spoke of the blow which felled the deceased'
to the ground. Up to that point the matter might have bLen
no more than a minor assault.. There is no evidence as t?
whether the deceased rose again or not. There is a hiat?s
in the story from the time of the blow with the fist or open
hand (and indeed, save for Johnny Murugan's evidence of that
incident :
i , from the time of the First Accused's remonstratingl
with the deceased) until a stage at which witnesses claim to

on the ground i

have seen the deceased on his back/and the First Accused

astride !
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.’

astride him - which must have been a very short interval of;

time, It is from then that the evidence was directed )

towards showing that the First Accugsed, with the aid of thq
Second and Third Accused, killed the deceased by stabbing

|
|
|
him in the side with a knife or dagger or similar sharp !
ingtrument. f
i

The main elements of the scene as reconstructed by,
the Crown are as follows ¢ the deceased was on his back o#
the ground, the First Accused sitting astride him on his |
chest and holding him by the throat with both hands, The&
struggled. The Second Accused was near the deceased's

legs, with a knife in his hand, aud junping about and

kicking the deceased. The Third Accused was also kickigg

|
the deceased. The deceased succeeded in getting to his|

|
wrestled for control, Whilst they were in this posture
the Second Accused delivered two or more blows, in quick;
succession, with a knife, stabbing the deceased in the bdck

of the neck and in the middle of the back. The deceaseé
I

was forced again on to his back; the Second and the Third
Accused resumed kicking him, and the First Accused deliv%red
the fatal stabbing blow on the left side, and then punch#d
the deceased in the face. They then all three kicked %im

and went off. The kicks here and earlier mentioned were
|
[

directed at the head, the butitocks and the legs. !

The witnesses upon whom the Crown relies to supﬁort
this were Johnny Murugan, George Govender, Percy NaidoéL
Perumal Charles, Jack Xisten and Stephen Frank, They hid
not all claim to have seen the whole incident frdm begﬁnning

|
to end; only one of them, George Covender, claimed to have
|

seen the stab in the gide. But if their evidence be |

|
accepted, it would justify the reconstruction of the sc¢ene

which the Crown has advanced. f
|

It |

|
|
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f
f
|
1
]
1
|
Tt will be convenient now to summarise the evidenceIl
]

of these six witnesses on this nspect of the case. Johnny
Murugan said that having "pleaded" unsuccessfully with the
driver to resume the journey, he went itowards the back of

i
!
|
|
|
|
1
l
the van and saw the First Accused in & kneeling position !

|
agstride the deceased, who was ou his tack on the ground, anﬁ
holding him by the throat; he saw tha® the Second Accused |

had a knife in hisg hands; <the TFirst Accused and fhe deceaaéd
were struggling; the deccaged was Urying to wrench himsel?
free whilst the Third Accused was kicking him with his booﬁed
foot, on the butiocks and lower portion of his body. He;

‘ _ i - !
the witness, pleaded with the Secoud Accused to release the
!

deceased and the Second Aczesed urmed un abusive term to him,
I
!

meaning that he was to get away "belcre I knife you". The
Second Accused had a knife in his hand and said to the First
Accused "Fatty give him a knife", The witness left the;

scene, apparently in fear ag the consequance‘of the Seconh

. . . . |,
Accusedt's threat towards him - in cross—examination he qald
|

that when he intervened the Szeond Arcused lifted his ha%d
(with the knife in it) and held it in 2 stabbing position.
The witness did not see anyone stab thwe deceased, nor dié he
see the Second Accused kick or assault the deceased at ail.

George Govender said that he saw the deceased on the
|

) |
ground with the First fccused sitiing ‘on his chest and hold-
l

» . . - s |
ing his throat; the Second and the Third Accused were |
|

)

kicking the deceased. He rlesded with them not to do any-
|

thing to the deceassd, and the Second Accused threatened to
{

stab him if he came to the deceased’s aid. The deceased

N |
struggled to rise and when he was on his knees the Second
Accused took a knife and stabted him on the back of th% neck.

He stabbed so fast the witness was unable to say how many

stabs there were. The deceased fell again and the Fi?st

|
Accused held him by the throat. The Pirst Accused sald to

the
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. the Second Accused "Manie give me a knife", and the Second |
|

Accused took a knife from the inside pocket of a coat he had

. The Pirst . |

on his arm and gave it to the Pirst Accused.

Accused took the knife and stabbed the deceased on the lefts
then |

side about the nosition of the outer hreast pocket;

the three of them started kicking the deceased, When the;

First Accused was about to stab the deceased, the witness
|

pleaded with him not to do it, and the Second Accused said |

he would stab the witness if he helped the dececased. The

. 10 1last he saw was the First Accused jumping into the van and
he pleaded with the driver not to drive off but to take the
deceased to hospital, not the driver who had teen driving |

The witness alsc said *hat he did not hea#

ut another,
the Second Accused say "Fatty give him the knife", and it,

would not be true to say that that was said; he did hear,
!
i

the Second Accused threaten to stab Johnny Murugan,

E
the driver and went to +the left gide of the van where he |saw

Percy aidco said he "got fed up" with pleading with

|
the Pirst Accused and the deceased struggling on the ground

|
20 towards the vear of the vehicle; the deceased was on hi¢
|
knees trying %c¢ balance himself on the First Accused; they
|

; Lo
he demonstrated that they were in' a
|

. were moving sbout,; and

the Fiist
|

chest 5o chest, and the First Acqused's

[}
wrestling postiace, Accused on the left side, ﬁhe

deceasged ciose to him,

I
arms round +the back of whe dec2msed’s aeck, trying to p?sh
- ~ . . + 1
him to the groued; <cucnk was losuing on his left and right

I
arm regspectively ana they were struggling. Then, the @it-

: = |
ness said, the Second Aceused pulled cut a knifc and stabbed

I

. ; : ]
£ Ghe neclk, The First Accused,

|

o

the deceased on the back
|

30 who had hold of the deceased’s neck whilst the Second and
I

. {
the Third Accused Xicked him on his tack, pushed him back

to the ground, and sat on hin and started punching his{face

whilst the other two continued kicking him. In a little

while
||
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|
while the First Accused shouted "Mamnie give me the kmife",

whereupon the Second Accused handed a knife to the Pirst |

Accused, teking it from a leather sheath from inside the\

pocket of the coat he was wearing. The First Accused |
raised his arm to stab the deceased, and as he brought the
knife towards the deceased's left side the witness shouted
for mercy. He said he was so excited at that moment tha&

he turned away, and when he turned back he saw the First|
Accused punching the deceased in the face; then get up ahd
kick him in the face, and the three of them kicked him anh

then ran towards the van. In cross-examination the withess

said that when the Second Accused stabbed the deceased he|
|

stabbed him once only on the back of the neck, and not on
the back - he saw him stab once only.

Perumal Charles said that before he reached the {

driver he heard a noise at the back of the van, and heard
someone call "leave me, leave me", and he ran to the plac&;
there he saw the First Accused on top of the deceased. ie
tried to pull the First Accused off and felt something sh|rp
like a knife hurt his arm; his.arm bled, and he exhibited a
cut in the upper portion of the right sleeve of his jacke?.
He did not know at the time who had stabbed him, he said,
He heard the deceased say "leave me, I give up", and he |
himself, in the hopes of frightening the assailants shouted
that a police van was coming. The Second and the Third|

Accused were engaged in kicking and hitting the deceased,
and when he, the witness, received. a stab in the arm he rﬁn

away a little distance; he looked back and he heard the J
Second Accused say that he would "poke" anyone who came near.

|
Jack Kisten said that when with a number of the

others on the right hand side of the van with the driver,i
he heard a cry "Oh, Mother", indicating that somebody was
in troudble; he went to the left side of the van to find

|
|
out l
|
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out what was happening and saw the deceased lying on his Fack
on the ground with the First Accused "choking him by the

throat"; the Third Accused was kicking him; the First
Accused was kneeling and had the deceased by the throat,
The deceased;s jacket and body were covered with blood.. . He

did not see the Second Accused do anything, He himself was

frightened and walked away after a short time.

Stephen Frank said that he heard a smashing of glass

from the left hand side of the van, walked around there and

saw the deceased on the ground; he was groaning and the
First Accused was sitting on his $tomach and holding him ﬁy
the chest. The Second Accused was standing with a knife
in his righ?t hand, The witness went up to the Second
~Accused and told him to "forget it", whereupon the Second
Accused pointed the kunife at him and told him that if he éame
near he would "poke" him, He was frightened by this th%eat
and stepped back. He then saw the Third Accused kicking|
the dcceased on the hesad. HYe could see the deceased's face
was covered with blood and became very frightened and walled
away, Tn a short time he saw the van move towards
Unkomaasg, In cross-examination the witness said that hﬁ
cid nct see the First Accused hold the deceased by the throat;
he sat astride him, not kneeling on his knees, and they were
not struggling at that time. He did not see anyone try 0
pull him off the deceased, but his attention was directed .
tc the Seccnd Accused, not the First Accused. ‘
The evidence of these witnesses, if acceptable, mékes
it clear that at the time any of them first came on the scene
the First Accused was in the ascendant; he was astride the

deceased, probably sitting on his chest, and holding his

throat, George Govender spoke of this, and Perumal
Charles' evidence appears to relate to the same time. Then
the deceased succeeded in freeing himself to some extent

and




10

4]
o

299. JUDGMENT

nd in rising to his knees; he and the First Accused

I
wrestled, face to fece. It wes then that the Second |
Accused stabbed the deceased. George Govender spoke of {
this phase, and so did Percy Naidoo. The First Accused |

then forced the deceased to the ground again and, kneeling
estride him, stabbed him, It seems that it was this phasb,
¢T pars of it that was witnessed by Johnny Murugan and Jach
{isten, and Gecrge Govender spoke of it in full; Perecy |
Naidoo alsc soveke 0f this phase up to the point of the Fipst
Leeused raising his am to steab, At what stage St‘ephén|

not clearly appear. |

0]

Fronk came o Lhe gseone doe;

ol

In addition to the eye witnesses mentioned above,

others of {the van's pessengers gave evidence, Bobby Naiéoo
I

s8id thot he heard a2 uoise from the other side of the van
like the voices of people gquarrelling, and went to see what
w2s happenirg, but there was such a crowd that he did not
see anything save two figures rolling on the ground.  Hel
crosssd To ths other side of the rcad where he sat to resk
himself: he was feeling miserable - he had said earlier:
hat o hed been drinking before setting off on the journey

l

end he was unaecustomed to liguor. — He saw the van move

oft towords Uﬁkomaas? ran and shouted for it to stop butlit
41d nct. Then the Second and Third Accused came up froq
vehind kir, 2nd the three of them commenced to walk towafds
Unkcmaas . Théy slept the night in. a car and in the mofn-
ing he noticed blood on the clothes of both of the other%.
The Second Accused's jacket 2nd the Third Accused's shir?
kod blood on them. =~ This was admitted by the defence o

kave been human blood,
|
Herry llaharaj said he was drunk and did not reme?ber

if the van stopped on the journey; he knew nothing abouF

+he incident in cuestion. |

|
witﬁ

Canas Pillay said ke did aot alight from the van
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with the others when it stopped, but followed them later.
He heard the deceased's voice "calling for his mother" from
behind the van on the left side; he ran to the van to get
his torch and saw the decsased lying on ‘the ground - there
were eight of them there and the van left as soon as he took
his torch; he did not see how the deceased came by his

injuries. He added in his evidence that when he first saw

the First Accused he was coming towards the van, as he him=
self came from it with hig torch. i

Tommy Ramjuthan sald that he did not get out of the

van immediately but did so later, spoke to the driver and
re-entered the van and was in it when it moved off, the
other occupants being the two drivers, Benjamin Samuel, an

~1d man whose name he did not give, and the First Accused

who had a2 lump on his forehead and blood flowing from his |
forehead, and on the front of his jersey. He gave no
evidence as to how the deceased came by his injuries.

Benjamin Samuel said he alighted from the van after

2 time anc spoke to one of the drivers, Manicum Gengan, H
said "I never went on to the left side of the vehicle and
saw no fighting taking place". He re-entered the van, th
First Acqused, Tommy Ramjuthan and an old man were in it and
Manicum Gengan drove off to Umkomaas, The First Accused
bleeding
wzs bleeife from his head, E
All three accused elected not to give evidence, and
they called no witnesses, Their Counsel, in addition to
criticising the evidence of the eye-witnesses above-mentioned
and asking us to reject it as not worthy of credence or at

any rate as unreliable and unsafe to be acted upon, placed

- nnsiderable reliance on the evidence of Manicum Veerasamy

" and Manicum Gengan. The former said that he stopped the’
van because the passengers said he was taking the whole road,
but he was unable to say who it was who had seid this; all

the
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the passengers got out and held him and started pulling him

back to the van; there was a great noise, some asking him

to continue driving the van and some pulling him; he had to
hold on to the door handle because they were rough with him,
he added in cross-examination, with the consequence that hE
became afraid, After a little while some of the passenggrs
went to the front of the van and to its left, whilst o&ther
remained with him, He went on that after a little while le
heard a scream inside the van and he was asked to rush the
Pirst Accused to hospital; he saw blood on his face;
Manicum Gengan came and drove the van. He also said that
he had no argument with the deceased that evening, and that
the deceaged was not aggressive towards him at any time;
nor did he see or hear anything suggesting that the deceased

was in a fighting mood, or see anyone attack the deceased.

Further, he saw no sign of nor did he take part in a generél
fight and he saw no one in possession of a knife, The
latter (Manicum Gengan) said that when the driver stopped
the van and got out some of the passengers tried to force
him (the driver) back; they wanted him to get into the van,
but he could not do so because they were holding him, He
himself caught the driver's wrist in ordér to assist him,

He went on that after a short while he heard a noise from

another direction end someone said that another's skull had

been broken, and then he saw the First Accused sitting in
the van with blood on his face. He himself then immediately
drove the van to Umkomaas waiting for no one,

Counsel contended that the evidence of these two
witnesses showed that there was a general disturbance and
chaos around the driver Manicum Veerasamy on the right hand
side of the wvan, such a disturbance that he became afraid;
that in the course of this disturbance, which became a
general fight, some one or more person or persons must or

night
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might have mortally wounded the deceagsed; and that it is

rore probable that this would have been done by members of]

the band of musicians than by anyone elge, because they wegre
losing their evening's remuneration in consequence of the
deceased's interference with the driver. The evidence of
these two witnesses does not, however, go so far on this
subject as Counsel would have it; indzed Manicum Veerasamy
said bg seaw no sign of a general fight. It‘is, MOTEOVEY,

clear that the deceased received his mortal injuries on th

W

v

grage verge on the left hand side of the road and to the left

of the van, not on its right, where the driver was the centre
of interest. The Police found unmistekable signs of thi|
on the grass on the following morning. That the three
accused were in the vicinity is undisputed, and we understood
Counsel to concede that the PFPirst Accused "exchanged words
with the deceased" as he put it; =and indeed the cross—exaé-
ination alsc indicated this, There was no suggestion that
tny member of the band was as assertive as was the First
Accused over the deceaged's attitude to the driver; and,
according to the evidence, he removed his coat at the outset
of the trouble, On that evening and at the place where the
van drew up the Pirst Accused received minor head injuries,
the origin of which is unexplained; with Head Constable de
Klerk he at first remained silent on the subject of his
injuries, later the same evening at the hospital he said he
did not know how he had received them; subsequently he tolgd
the Head Constable he Yad btzen struck on the head with a
bottle, No one else, save Perumal Charles, was injured
in the slightest degree. It should be mentioned that on

the next morning the neck of & broken bottle was found on

the scene, as well as fragments of glass of a broken bottle|
There ig no evidence otherwise concerning this. The theor#
of a general fight does not impress us.

Nor
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Nor were we impressed with the evidence as such of
Manicum Veerasamy and Manicum Gengan. Their evidence
omitted all mention of any untoward incident in which the‘
deceased was concerned; the first indication in their evi—
dence of hurt to enyone was the call to take the First ‘
Accused in the van for medical aid, It appeared to us that
these two witnesses were disposed to glibness and were not
frank, and their deme®nour suggested to us that they were
untruthful,
The six witnesses to whom we have rgferred as bein%
eye witnesses impressed us as being truthful; they appear%d
to us to be trying to tell the truth in regard to what
happened on the evening in question, as they saw it. Thegr
evidence was criticised by Counsel for the Accused on account

of inconsistencies, and because they were unable to describe

the actions of various of the spectators of the incident;
and because they differed concerning the question whether dr
not a torch was used, and if so, how. We consider, however,
that the situation was such that variations are to be expeJt-
ed in the evidence of what each witness saw and heard, No!
one of them claims to have seen the whole incident from
beginning to end; they came on the scene at varying times,

and were situated in varying positions, and it is reasonabl

W

to suppose that those who were present simultaneously had

their attention focussed on one or more of the contestants
ratﬁer than upon the spectators. There must have been a ‘
state of intense excitement, and some, if not all, of the (
witnesses, must have endured some degree of nervous strain \
and anxiety; and it was dark., Under the best conditions
.t can be expected that several persons viewing the same
incident or hearing the same conversation will in 21l truth-
fulness give differing versions of the incident or the
conversation respectively; +the conditions prevailing on

this
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this occasion were particularly conducive to this, But

unless. the witnesses in question were deliberatély lying,

their evidence makes it clear that the Second Accused strdck
the deceaged with a knife or other sharp instrument, from\
behind, that the Third Accused kicked him unmercifully, ank
that the Firzsi Accused stabbed him in the side; and that \
they then all kicked him. As we have said, the witnesseg
impressed us as trying to tell the truth; +they impressed &s
as being truthful witnesses and the demeanour of each of them
we considered to be good. We should add that experience
teaches that this type of Indian witness, even with the aid
of interpretation, is not facile in expressing himself, and

that one can expect the use of words or phrases which are nopt

likely to be used by Europeans as the appropriate words or

phrases, In so far as they may be criticised in respect
of variations from the evidence they gave at the preparatorﬁ
examination, we think it important to observe that there wa

a considerable time-lag; the deceased was killed on 24th

|
July 1954 and the trial in this Court commenced on 10th t
February 1955. Tn addition we thirk it is important to \
observe that the evidence at the preparatory examination, \
although no doubt obtained by way of guestion and answer,
was recorded in narrative form, with the consequence that
the recorded evidence can very easily appear to contain a
shade of meoning slightly different from what was intended

to be given up by the witness, sometimes through an \

interpreter.

As we have indicated, we accept the evidence of the «
six witnesses in question that the three Accused inflicted
on the deceased the injuries which were diselosed by the \

medical evidence. The witnesses spcke, not of a general

fight in which it might be difficult to say who used a lethall

weapon, but of a scene apart in itself, in which there were ‘

four %

|
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|
four actors, with a number of spectators standing by. it
is to be observed that, not only the situation of the faéal
stab, but also the other injuries found in the post mortﬁm
examination lend support to the evidence of these witnesqes
concerning the details of the attacks by the Accused upoﬂ
the deceased, in particular the injuries to the head and khe
face, There is no suggestion by the defence that the wgt—
negses were mistaken as to the identity of the participan%s
in this scene they have described. If that, and not a |
general fight, occurred, the suggestion is that the witneéses
were or might be lying to shield one or more of their numger.

|

Upon the medical evidence Counsel for the Accused‘

We are satisfied they were not lying.

based a contention that the deceased could not have cone b?
his fatal stab wcund in the manner indicated by the Crown|
witnesses, The point of his contention was that, if the
First Accused was sitting astride the deceased's chest he
could not have stabbed the deceased on the left side in th

manner spoken of by these witnesses, firstly because the

f
|
direction of the wound indicated, as the District Surgeon |
saild in evidence, that the blow was delivered not with the‘
raised arm in the traditional stabbing posture, the blade &
¢f the knife protruding from the little finger side of the‘
hand, but that it must have been delivered by'an upwarad ‘
swing of the arm, the blade of the knife protruding from thg
thumb side of the hand; and in any event the First Accused\
would have stabbed his own thigh if in the poasition indicatT
ed, We consider, however, that this contention loses ‘
sight of the fact that the two contestants were not~station+
ary, the one about to stab, the other awaiting the stab, ‘
All the indications are that they struggled, and it is diffﬂ-

cult to escape the conclusion that the deceased would have

been endeavouring to free himself, Even if the knife

was
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wgs protruding from the thumb side of the hand, it appears

to us that the arm would he swung back and raised preparg-

tory to delivery of the blow. Farther, the evidence d%es

not indicate that at this stage of the affair the First |

l
Accused was gitting astride the deceased's chest. Thid was

so at the earlier stage spoken of by the witnesses, at t%e
“ime before the deceased succeeded in rising partially from
the ground to a position in which he and the First Accusel
were each on one knee and in a wrestling posture, the pos%—

tion in which he was when the Second Accused stebbed him |

|
from behind, Thereafter, however, the deceased was pusHed

or fell back to the ground, and it appears to us unlikely,|
and the evidence does not establish, that the First Accuse?

resumed a sitting position astride the deceased. There i

appears, at the time when the witnesses say he delivered

the fatal stabbing blow, he was kneeling astride or beside

evidenee that he kneeled over the deceased, and so far as |
' |

\

\

\

the deceased, 0

Further, the medical evidence in regard %

this aspect of the matter can be expressed only as an

opinion of what would have happened if the contestants had

been in a particular more or less fixed situation; varia-

\
\
!
\
‘
tions from the hypothesis must have effect to vary the |

Jpinion in greater or lssser degree. The evidence of the

eye witnesses, the one who saw the fatal blow delivered,
and another who saw it about to be delivered, convinces us

that the First Accused did stab the deceased in his left
side.

Counsel for the accused also laid considerable

emphasis upon the fact that the

deceased's jacket contained

a number of cuis, many of which were not only in the outer

material but also in the lining of the jacket. This

mzltiplicity of cuts, caused no doubt by a knife or similar

instrument, Counsel contended, indicated that someone must

have
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have stabbed at the deceased on maeny more occasions than‘
represented by the wounds actually disclosed on his body,( )
and this in turn suggested that he was iﬁjured in a'generél
fight, because there was no evidence that any of the Accusged
struck so many blows as are represented by the number of quts
in the garment. This argument, however, appears to us tJ
lose sight of the fact that the deceased's jacket will in Fll
probability have been rucked up and become so placed that pny
one particular stabbing action could have caused several cuts

|

There is some measure of extraneous support for th¢

in the garment, or a cut that would not injure the skin.

evidence of the eye witnesses from the fact of the First ‘
Accused having admittedly had words with the deceased overl
his attitude to the driver, from the fact that the First |
Accused's jacket was found later by the police in the van ‘
(supporting the evidence that he had removed it preparatonﬂ
to attacking the deceased), and from the fact of his con- |
flicting attitude to the Head Constable about his head ‘
injuries and their being unexplained in evidence, In addi
tion, the Second and the Third Accused must have obtained

the blood on their clothes from contact with the deceased

T
\
or with the Pirst Accused, in which latter event they must \
have been in close company with him when or after he had \
obtained his head injuries; there is no suggestion of any

other source of this blood. They did not assist the First \\
Accused to the van; he made his way there on his own and |
boarded the van, Nor did they leave with the First Accused

in the van, and they have not explained how the blood came

on their clothes before he left.

infliet upon the deceased the injuries in gquestion, there is
no distinction between them in their measure of guilt and

they are all of them guilty of murder, being bound by the

\
|
|

Counsel for the Aécused concedes that if they did \
1
|
4

doctrine \

|.
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doctrine of common purpose. Having found, as we do, tﬂat
they did so inflict the injuries, we find the three AccusLd

|
guilty of murder.

MR JACOBS: At this stage I wish to apply for ah

ad journment of this case, firstly to consider the judgmen
a8 a whole,

Then the question of whether extenuating

|

circumstances may or may not be argued was reserved by yodr
lordship. \

For further consideration, yes. \

|

The position is that my learned 1eade?
is available only tomorrow (Saturday) if your lordship is |

prepared to sit in this matter, 1

|
|
CANEY J: I do not think tomorrow will suit Mr Re?s.

MR REES:

CANEY J:

10 MR JACOBS:

No, my lord, I have to be in Johannesbuﬁg
tomorrow morning, ‘

MR JACOBS:

My learned leader, as he informed the

Court, has to be in Bloemfontein on Monday, but he could

return to Durban by Tuesday the 1lst March at 11 a.m,
CANEY J:

20 on Tuesday, lst March 1955.

The Court adjourned.

|

|

|

|

Very well, the hearing will be resumed \
|

|

|



