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IN THE SUPRENE __ COURT OF - SOUTH AFRICA

" (Appellste Dlvision)

In the matter between :-’

ARTHUR JOHN VAN DEN BERG First Appellant

JOHN STANLEY VAN DEN BERG Second Appellant
and

R E G I N A

Corams Grsenberg, Hoexter et Fagan, JJ.A.

Hoards 23rd«February, 1955. Delivereds / -3 < (94737

JUDGMENT

S e = i 2P Ty OB IR =

GREENBERG J.A; ) The appellants were convicted

in tﬁe Paarl Circult ﬁoéal Division by STEYN J. sitting.

with assessors, of th; cﬁiﬁe ofjarson and wére given leave by
the learned Judge to appeal to this Courte The indictment

on which the appeliants jere brought to trlal sets out

the charge in these terms :=

In that upon or about the 15th July,19563,end at Paarl in
"the district of Paarl,the accused did wrongfuliy,unlawfully
"and mallciously set fire to ﬁnd sot on flre a certain
"garage, the property of the sald accused,with intent to burn
"and QQatroy it and tb defraud a certain Company carrying on
"5ualnoss under the name and atyle of The Seven Provinces
"Assurance Company Limited of the money or portion of the

"money/....'u
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. ' . |
"money or portlon of the money for which the sald Company

had insured the said'garége and the goods therein againaﬁ

"damage or destruction by fire," _ !

. After the close of the Crown csase
- |
and efter the evidence of one wltness for the defence hed:

been ¢-oncluded, the Crown applled for leave to amend the;
|

indictment by 1nsefting. after the word "accused" where it

first appears in the body of the indictment, the words "who
’ \

Pcarried on buslness in copartnership under the name andfstylo
"of 'A.J.Motors' ", This anendment was objected to on
behaelf of the appellants, but was allowéd.

I do not pfoposo to set out thj
facts in any detall, as they are comprehensively and cle?rly
86t out by the learned Judge in the ressons given by him:ror
convlctions It is sufflclent, in regerd to the causahiqh
of the firs, to sey that it was first deétected by two cone
stables on patrol duty at 2.14 . a.m. on the 15th, July,léss,wmd

the - L
that fron%observationa made at that tims and shortly afterw
wards 1t was clesr that the fire hed been deliberately ﬁtartodo

when '
The trisl court found that/the constables ME& first detected
the fire the doors of the bullding were locked or barrqh, one
from the inaslde and one from the outside and that the panes

" |
of all the windows were Intact and the windows were on latch.
. . ; (

The/.lﬂi..
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. . . . ) ‘ r
The 8inding as to the windows was challenged Iin argoment

before us, but no sdfficlent reason was sdvanced to Justiff
ohﬁ‘interference with this’fihding. There was also evidoéco,
accepted by’the court, that pareffin had been uéad ﬂ.n.thr|

. B ' !
premises in order to assist thé procossiOf burning. Ip ?egard

t6 the question of motive on the part of the appellants fér o
o _ A R

starting the fire, 1t appears that the premises with oqu#pnent

were bought some two years earlier for £6000 and that the -

premises and contents were shortly afterwards insured for.

| ' 3 ‘ r '
£10,000. After the flre the appellants made a ¢lalm against
' f

the insurers for £6896 in respect of the pfemises and 51?42‘

" | _ SN S
in respect of the movebles therein containeds In June 1853
. . !‘ aL . ’ . . . i .

thé nppcllantsﬂcaused the premlses to be put up for suctlon and
, ' ! ,

. , i .
the highest bid was not more than £5000e The business ltself,
. . 1 )

. for the yegr preceeding the fire, ;howod‘a 1035 of about £1200.
It appears from the oviéeﬁce oé the
'apéellanta that from the early eveninngf tﬁé'14th.J§1y; the
day befprg the fire, until the next day the ."only key to }' the

'prémiaqa_was in the possession of the sécond appellant whe had

been inside them that avonl#g some time befer efter-thasplaco
. ] . ) . ' i
had been closed for the dsy; his evidence was that he had
. -
gone there in order to put petrol in his car, had thon}gono‘to

. . ’ N ! ' ) ‘
Cape Town and had retutmed to his home in Pearl at about

|
11 Pom‘/o;onoo ‘
‘ l
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11 pems and had spent the rest of the night there untll after
}

|

$ho-fiwe he was notified by conatqble Swart of the fire.

Swaft aayé that this happehod'at_s.zs gem. 60 the 15the but
. . , .
that st 2450 a.ms he telephoned to the second appellant's

ﬁouSo but received no reply; qlso:that, althobgh th; secpnd
appellantts house was not further from the prgﬁises thaﬂ‘a
ton minuted drive, the latter d1d not come there until 4.5
asMme when he arrived by calXe 'Tho'trial cougt's accaptéhce‘

: o -
of Swart!s evidence on these points cannot be successfully

| ]
' challengede In regard to the first appelldnt,'théra is no.

|

adequétq ground for rejeéting hls eﬁidence.that he spent the

night at héme in bed.

!

The only possible explenatioh

- ' - - L
' consiatent with the sbsence of respbnsibllity on the rart of

- e,i.“l-\‘tw \nf' ‘ ‘ _ r
Aboth the appellents 1s that some other person hed geined
A '

access to the premises by unlocking the door that was locked,

: ' | ' _ |

had sterted the fire and had then departed after iockix'@g the
. .A * ) , 7 l

doores  The evidence for the defence was that there h?d

- originally been two keys to this door but one had been lost
, P o

some time béfore‘gnd 1t was suggosto&.that the incendlary
hed elther found this key or had used soms other key that
fitted the locke  In ald of the contention that Some other

'peraon/....{. i

|
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person hed been om the premises, evidﬁnc- was adfluced fo;
the defence that some articléa had been stolen from the
premises ‘during the night oft the 1l4th or the early morﬁiég

of the 15ths In regﬁrd to tﬁe burglary, the learned Judgs,
in giving the reasons for convlcﬁion,{at one st#ge sald :

"I am by no maéns sgtisfled that burgla;y waé coﬁﬁitt?d on
fthe night in ques#ion," ( he later said FSatisfied‘as't;
";ré that there are no bﬁrgiarsél but he rejected the
sﬁgggstod explanation of the fire by'oxaﬁining the pos?ibility
of an 1ﬁcend1ary oﬁher th:n, and potvacting on behalf ;f, |
.thy appollaﬁts. IJpnéfo;o to follow the sams line. ir the
per#on jhé séarﬁed,ihe fire ceme there solely for burglariovs
purposes it is difficult to understand why, after removing
;hé~articles that it 1s.alloged were missing, he éhoul@ stht
a_firo apd thep carefull; lﬁck the-@oor»en ieaving. If he
ceme there both for this purpose and to vent‘bis spite;on the
appellants by burning dofn their'pg;mlsop,'again 1t ts;not

| understood why he should lock ﬁhe d;or end why he should not
have made surg, before attemgtiné to burnf ;he premises, that
" they ﬁoré noé so heavily 1naufod that a'figé wbﬁld be;a beno-
£1t and not ; loss to the appolllnt?. Thefé:may Be agother‘
possibility, viz; tﬁaf Qb.knew of the lnsurance and t?at_tho:

ob‘je.ct/.......



- 6 =

;pjact pf his aétions, apart‘ffdm turning = dishonest penﬁy
by ghe allege& fheft, was to conduct his éperations in auéh
a way as to indicate that‘lt must havo'beén the appellant;
who caused the fire, aﬁd thgs deprive them_of_the panorié of
the lnsurance and expose them to the risk of prosecutiona
. Tblayidea 1s.far-fetched,and would moreové? 1nvolvo'ah qécurate

'calculation on his pa;t‘yhich wowuld ensure that fhe fir+
| ;ould be détected and extingpished beforoiit‘had‘progroasod
sufficlently to obliterate the proofs of arson that he had
so carefully lald « and £h1;:g2; well have happeqed Af the
two conataglos on motor paﬁrﬁl haed not ﬁéticed the firo;whoﬂ

ol . ' 1

they 414 and been met able to ensure that the fire brigade
A
' |

shpuld arrive bn the scene within ten ginutes of their having
first noticed the fire. 1In m& oﬁinion the ﬁoséibiiity éf
the'e#iatenca of this hypothetical incendiary is too rgﬁoto
to be>regardod as a'reasénabla one.

;n regard to the second gppoilant,
his posseséion of the key duringth; time when the rir; musﬁ
.. bevore |
have been sterted, l.e. shortly séitr it was detected, makes

1t clear thaty he 'aﬁ the person who had sccess to thag
premlises at the ¥e;evant time, Additional factorg aga#nat,
hin aro h1s apparent absence Trom hia,hoéo.vhen constgﬁle

Swart firat telephoned end his delay in resching the garege

.aftor/oo sese



- 7 -

!

|
after he recelved the message at 3.25 s.m. Counsel for ﬁho
sppellants posed the question a&s to whether thls delay coﬂ~

noted any responsibility for the fire; I am unsble to suggest

|
‘bow it indicates any responsibility but the fact that the | &5

appéllant, 1ﬂstead_of explaining the delay, fzlsely denled

: o 1
that there had been one, is a factor to be taken against hime

In view of the motive that he had for setting the premises

alight, the sbsence of any reasonsble suggestion as to whb
. . |

other then the appellants could have had any reasbn for dbing
: !

so end the other circumstances to which I have fust referred,

1t cannot be sald that the trisl court erred in ;onvict1Qg
hime o o |
‘The case against the first épgellant
stands on a different footing. In the reasons for convi?tion}
after the second appeliant.had Beon adjudged to be guilt%,
the learned Judge said.”...fwo ere driven to:the conclua;on...
"that although No. 2 msy have set fire to the premiéas, ﬁt
"does not mean that No;l was totally unawarelof vhat ia;
Tgoing to be done or that he dla not conspibe with No.zfto
"commitlthe crimn%l But even if he was completely unawa%a of
Pthe scts of ¥o.2 fhen 1t'seem5 to me that he was hit by the
"provisions.of sub=gection 7 of section 348 of Act 51 of 1917."

!
Thiﬂ/ooot;o |



- 8 =w
Thig gubwsection reads - "Hhen a mpmbar‘of>an associqtioé
"of persons (bther than s corporato.hody) has, 1n carryiné
"oﬁ the business or affeirs of that associstion or in furfhofé
. . ’ | |
"ing or in endeavouring to further its 1nterests,‘comm1t€ed
_ | |
"an offence (whether by the performanco of any act or by /the
"fellure to perform any act), any}peraon who ias, at the !
"time of the commission of the offence, a member of that
Fasaoq;ation, shall bé deemed to bBe gullty of the sagid offenco.
-."unloss it 1s proved that he A4id not take paft In the co;—
| ' B : " not _ !
"mission of the offence, and that he could/have prevented it."
After eitiné theée provisions, the learned Judge sald 3~
it seems to me that even assumiﬁg that ther; is not suffilclent
Revldence before the court of a deliberate Planning or con=
Mfnivance bebween the two accused in regard,to:the.settiég on
?firo.of the premises, novertﬁoloas sccused Noe«l must aiao be
"found guilty, as in my view the act committed by No.2 +as
"an act committed in ahdegv§ur1ng to further the'intore?t;
"of the pertnership.”
At a lster stage, after dipmia-

sing a contention advanced on behalf of the first appellant
: . o |

that "furthering the interests of the partnership” in the sub-

i
!

section must be by an act within the scope of the partnership

business/...... !
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buslnoae,.the learned Judge proceoded tw M T mgst sgy that
ﬁMr. Steyl who sppeared fér.the Créwn advanéad fa}rly's;rong
Preasons In support of the cfown's caid tth Noel pad con=

" Mapired with Xo. 2 to commit'thé crime, Even If uﬁaware|or
Mthe cause of the fire;he neyerfhelesa assoclated himself
"with No. 2 in their clelm upon the InsuranceiCompany. He
"31d not discharge the onus whiéh r;é}ed on him of profing'
‘"that h;'was uneware df th; fire‘ané.that hp'coulélnot hé?o,
"preveﬁﬁed 1te It seegﬁ to me, therefore, thaﬁ No. 1 hnpt

- "g)ao be ae;emed to bg guiltys "

Iitﬁ ggegt.rgspect,‘there 1s some confusion in thought ﬂp
this process of reesoninge In the paséhgea I havg-pited.lt‘
1s twice conceded that the_first.appollaht ﬁay have been
unawaro;of the act of the:segond~ipp;1lant in causing th§ '

' fire, and if he wég‘éo unaware, then he has proved, in terms
of the‘aub-éection, that he did nét teke part in the cotmis~
sloﬁ of the offence and could not hévc.prevented it; it may
‘be that ;gnoﬁance caused’#hrough dqiibera@ily abstainipé from
' ﬁaking enquiries & nuﬁa&ﬁit,lﬂaa'tgzﬁﬁgh nngé&g##su may not
avail -‘membef Qr an gssocidfion-bnt fhié poﬁition doeg!npt‘

arise here, In the last passage that.I Yheve cited the .

learned Judge does say that the firat appellant did not

[
[

dlﬂcharge/- sse e
|
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dlscharge the onus-of:proving that ﬁe was ?uﬁanaré of the fire
"and coulé not have prevéntéd it" but I’think that gis reason
f&r.safing this is not that the court dld not believe that the
fir;t appellant did not kno; that'his brother intended to set ;
the.premist alight but that "he associsted himselr with QO. 2

fin their claim upon the Inéurance Company.?  But even 1ﬂ,f

after the damage had been cauﬁo&;vhé became awars of ﬁhe éct otl
, ' | |
arson, his meking a claim would not make him guilty of ar%on -
whatevor.might have been #Ee poéifion on a charge of rruuq. 1
have therefore s difficulty 1n'égr;oing'vith fhe ground on
which the first sppellant was found gu11£y'but; a8 thia.polnt
was not raisod and we ﬁavo not hed the benefit of argumenﬁ on
1t on behalf of the Crouﬁ, I think it advissble to deal with

" one that-waﬁ'put before this Court, although it was not raised

in the trial court.‘ ‘

!ho céntonfion was that it was not
competent to convict the firsﬁappéllant on the ﬁrovisicné. of
the sub=sectlon on the}indibtment in this;caae whi&h alleges
that he (and the other appellentf) "set on firé” the premises,
The grounds on which the fiést appellant has been convicted
ﬁro ﬁha; the second apﬁellapt was # member of an associetion
of péraona, viz. a partnersh;p, that he committed arson in
furthering or andeévguring to;furfhir;the.intgrests of th§

, .. partnership/...ve



|

partnership,that at the time of the commisslon of the offence
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. . . . i B ‘ i
the first sppellent was a member of the partnership and is

' |
therefore deemed %o be guilty of the offence, It may be ﬁhat

. . - . : o ; -
the.amendmant to whlch I have referred was applled for in order

to bring the sub-sectlon into operation if the need arose;but
1t alloged only one of the elements on which the Crown hed to
. . ! . l .

rely in order to obtaln a conviction under the sub-section, In

‘my.opinlon,the conviction was not competent as the indictment
. !

d4d not set out the essentials of the crime on which the conw

et :

vietlon was based; the indictment alleged that the appellant
! | _ © e,
was gullty of the crime of arson because he had set fire |to the

premisos, but on. the fatts found he e¢culd only have been cone
| ‘ : |
victed on the ground that he was deemed to be gullty of that

crims because his partner had committed it in furthering;the

Interests of the partnership and he had not dischérgad.tgo
onus mentloned 1n the sub-section. It 1s this allegation,
- that the arson was committed in tho 1nteresta of the partnor-
ship, which 1s missing. This defact in the 1nd1ctment could
not be cured by evidence establishing the . ract, for that was
not the charge which the first appellant was called on to
meet. I have considered whether tho allegatlon in the
indictment contalned in the concluding passage, viz. |
“and-to_defraud 8 cerfain Company carryingr-on bpsinoas
"under the name and style of The Soven Provinces
PAssurance Company Limited of the money or portion of tﬂo
‘"money for which the sald Company had Insured the sald garago.

"and the goods therein against damago or destructlion by flre."

cannot/...-..



. cannot bd,ﬁaed to supply_tho gap, but it does not eever

.avor that the premisoa were 1nsured for more than their

'nmg]H' be SUffICLEWY
value, which allegation uEEE& Bo rscesTmy to show that the

burning wes in the interests of the_partnership. Counsel

for the Crown d1d not contend that the conviction could be

supported on a rélianéeion the subesection, but that on the

evidence it should be held to hav;,béén provdd-thgt th; firaé
aﬁpollantjpv;ﬁ £ hp'had ﬁot physically'pafticlpatqd in the
sottiné alight-to_the premises, M was priﬁy to fho acg. In
my opinidn ﬁhis is not so. It 1s truve that 1t mey not;bq
probaﬁlo thét his brother and partner would have endeavoured
. to obtain tﬁo proceeds oﬁ_tha 1n§uranco‘wh1ch wouig have
eﬁuied to the beneflt of bothbof them, ilthopt at least the
approval of his éartner but this 1mpr§bab111£y fail§fa;»ahért
T | o . ,5 ~
proof beyond reasonable doubt that he wag privy to the arson

o | |
and the other points lnvoked 1n ald of the contentlon do not

A

advance 1£ to any materlal extent. Thg main factors relisd
upon related to .the f}rsﬁ appellant's vacation of.the:flat |
in tﬁe:bnilding, £he giﬁing of the koy#vts hié brothsr the
oﬁqn;ng.ﬁﬁforo the f;re'énd his ;onduct vhen.he'recei§od the
news of ﬁhe fire; nelither singly nor cumulatively are, they

inconsistent with innocance and the trial court, ihi&h had

’thﬁ/ooooco
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the advantage of hééring'his evidence, yas not prepared %o

go to the length of fénding thet he had conspired with thl
other appellgnt. For these réaaons I an qr the opinion
that hls conviction cannot stand. In the resylt, the Qppoal
of the firat éppellant is ﬁllowod and his conviction énd
sentence ars sst-aside; the aypeél of the second appellant

13 dlsmigsed,

Hoexter, J.A, ) o -.pafif?ETZf?:i;f‘“
;Cmcwv' . :

Fagan, J.A. )



