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(APPZLLATE DIVISION).

In the matter hetwrnen:-

TLZ COMMISLICNER FOR INLAND REVENUE
Aprellant

and
' THZ ES7ATE OF Tnf LATE CLARICH
STELLA SMOLLAN ,
Respondent

Coram:- Centlivres, C.J., ven den Heever, Hoexter, Fagan

et Steyn,. JT.A.
Delivered:-

Heard:~ 10th May, 19E5.
25)57] 3575

JUDG¥N AENT,

VAN DDN HEEVER, J,.A.

On the 19th Tenuary, 154&, the late

Maurice Harris Smollan and Dudley Cralg Carvruthers executad

a2 notrrial deed of trust, the former figuring therein
latter as trustae. The subject métter

as "donor" and the

of the settlement was a valuable bleock of sharss in a
private comvany vhich the donor donated and the trustee

accepted in trust, the latter having wide powers of

administration, alienastion and rsinvestment.

It & provided 1n the de=d that for
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a period ending on tre dats being ten years from the degtk
of the cGonor the income derived from the cspital fund shsll
accrue free from fncome tex to his wife, Clarice Stella
Smellan, and a son and a danghter, one-half thereof golng
to the wife,  Provislon Is made for ths supstitution of
other benefictaries In respect of the 1incowe should any
or all of the beneficiaries die during the currency of
that period.

Clause 4 (i1} of the deed pﬁwidss:-

"Upon the date being ten years from the date of the
death of the donor, tue capital fund shall pass to
and devolve upon the beneficlaries then participating
in the income and shall be distribvuted smongst them
in the proportioas in which they are then so
participating in the inccme, and the Trust hersby

created shall thereupon ceass,"
The only other nrovislons .In  the deed
which reguire}- to be mentioned are these: (1) upon
SGQHGStPatiDH ;f the estate of any beneficiary,

"the ri hts of the beneficilary %o any norticn of the
capital op any lncome accrued t.eavrsto and not at the”
date of the sequestraticn pnoid to that beneficiary,
shall be farfeited and shall devolve upon such |
persons who would be the beneficiaries of his/her

portion of the income;"
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and (2) no beneficlary shall have the right to cede,
essipgn or ﬁransfev his rights or lnterests to or in the
capital fand or the lncome, the trustee being smpowsred to
traat such rigats gnd interests as forfelited and having
devolved upon othor beneficiariés,

Thersafter on the 5th Decemver, 1547, g
fresh notarial deed was executed to which the donor,
his wife and his two c¢hildren ( thet 1s the donor and all
the primary beneficlaries expressly renticned in the
firstmaentioned dsed)} were parties. This second document
purports to be a "deod of donation and deed of trust®
amending its predescessor. The a endments argear frum the
following clause 4 which wys substituted for the original’

clauce of that numboar:-

"4{(1)(a) For the pericd coummencing from the xfmxuzziz date
of the aforesaid deed and ending on the date
being twenty-five yzars Ifrom the date of the
death of the donor the income from Lthmsx time
to time derivsd from the capltal fund shall acerue
to the beneficiaries herelnafter nom. nated,

namely :~

(1) The said Clarice Stella Smollan the wife of the
donor as to one-half trhcreof and uron her desth

4/ to £ 49 eSS RO ELirrans s



to her heirs appointed by her and in accordance
with hsr last will and testament;
(i1) Tz sald Neville Louls Smollan the sonh of ths

donor as to one-third thereof and upon his death
in accordance with sub—paragraph (v) hercer:

(11%) The sald Irma Jsansette Goldstein the daughtsr
of the donor as to the remalning one-slxth thersof,
and upon her déath in accordance with sub~peragrapn

() hereof,

4. (1){b) On the deat: of either the said Neville Louls
Smollan and for the said Irma Jeanstte Goldstein
thelr afeoresald share of tic inecemo snall dévolve
upon their children in egusl snaves ™ub shnuld
elther of them dls leaving nco children surviving
‘him or her then his or her share of the incone
shall devolve upon and pass to the survivor cf them,
and upon tne death of the survivor cf them to hils

or her children in equal shares;

4(1){(c) Lny income which by the tsrms of this clause may
devolve upon any miner child, shall until the ter-
mination of the trust axx as is hereclnafter
provided for, bs reinvested by the trustee for the
benefit of the minor pursuent to the provisions of
this deed, provided, nowever, that the trustee shall
be vested with the discretion to anply the whole
or any portion of thst income towards the maintenance

and sducation of such miner child.

4, (11). Upon the dats being twenty-five years from *the
date of %he death of the donor the capital fund shall

5/ DOSSesaristsaprevocdn



(a)a

(b)a

4.,

4,

(111)

(1v),

pass to and be dealt with in the following manner,
namely:

One-half of the capitdl fund shall devolve upon
and be paid tc tne sald Clarice Stella Smollah

but should she be then net alive, then to her helrs
arpointsd by her and in accordance with her lsst
will and testament;

The remalnifyy one-ualf shall devolve upon and te peid
to the said WNevlille Louls Smollan and Irma
Jeanette Goldstein in the afcreseid prevortions

of one-third and one-sixth raspectiyely but

should they or either of them be not then allve
then to thelr children in the proportions in which
their parents were participating in the income as
aforesaid, that is to say, the children of the

said Neville Louls Smollen in equal shares as to
oﬁe-half, and the children of Irma Yeanstts Goldstein
in equal shares as te one-third, and in cesc

eithsr of them ghell dle leaviag no children

then surwiving them their share ¢f the capital fund
shall devolve as provided for in peragraph 4 (1)
(b) #hersof, '

No grngddekhildren or great* grandchildren shall
recalve his or her share of the capital fund until

he or shs shall attain the ags of 2£ gears and until
that age hﬁs been sttained his or her share of the
capital fund shall be adminiztsred for his or her

Lenafit upon the terms set.out in this desd.

Should upon the date when the capitsl fund shall
become paysble as set out in waragraph 4 (11)

6/ hereof TN T T YRR
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hereof there be nc grandchildren or great grandcizlldrgn
of the donor them allve the capltal fund shell m3zs to
and devolve upon and be paid out to the neirs

- of the sald beneficlaries,"

The doqof died on the 3rd July, 12El,
and his wife Clarice Stella Smollan, hereinafter called
"the deceased", died on the 25th March, 1252, at the age of
6l years, leaving a will in which she bequeatﬁed all her
"interest end 11 moneys and assets which 3hall accrue to

., me from a Trust called the ™., H., Smollan Trust' " to certain

legotees, Hu {_oaL el ‘}‘LM 1"-‘4 { . L\X'S Unmolo ‘)‘L“‘-
+ﬂ%v~i? Ot _ ;,¢4Jblla~m}' é b} ‘

"Thereoafter a dispute arose ?etween tke
exacutors in the estaté.of the decessed and the Commiszioner
for Inland Revenue as to the amount of death dAuties leviable
upon the deceased's estatey The Commissionsr maintained
that, although the deceased did not live to enjoy the full
beneflts conferred on her in the trust deed, those rights
nevertheless constituted a fiduclary interest in terms &f
Section 3 (4) (b) of Act 29 of 1922 (as amended)bOL!tk;as
.1lable to duty on the full emount in terms of Section 5
(b} (1) and 12 (?) of thét bct, and framed his notice of

assessment on that basis, The contention of ths executors

7/ appears‘Otooiqntotoqoo.to-l
S



7e

appears fror the relief they sought =2nd obtalnsd in the
Witwatersrand Local Division where Williamson, J., granted
an order:

1. Setting aside the_abovementioned notige of asséssment;

2. Directing the Cormmissioner to debermine afresh the
dutiasble amcunts and the duty trhereon in the deceased's

estate;

S« Declaring that:

(1) (2= the Interest of the decessed in the canital
of the trust fund was s usufructuary or other lixe
Interest only;

(i1) Estabe duty is payable upon the cessation of such
interest under Section 3 (4) (c) of tho Doath
Dutles Act, Wo. 29 of 1922;

(iii) The value of tbe rroverty deemed to pass on the
death of tke deceased is to be determined under
Section 5 (%) (iii) of the Act; and

(iv) Each of the helrs acquired a usufructuary or' cther

like interest 1In the shere of tiie capital fund.
Against thet order the Commissioner
now appeals by consent of parties direct to this Court,
I have some difficulty in uwnderstanding
now the donor, if he divested hiﬁself of the carltal fungd
in the first deed,could thereafter agaln dispess of it in

the gacond. Similarly one cah understend that beneficisries
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under s trust may walve or consent to the alteration of tieir
own rights to a trust fund, but it is difficult to understand
how they can effectlvely dispose of the contingent rights

of others whe may sdbsequently appear to be beneflclaries
vnder the. unamended trustrdeedq ~ However, such contingent
rights are as safe under the amended trust deed as they
might heve been under the oviginei and can Ye enfnrced 1if
and when they materiaslise. Tie lnterests of bersons

who may become baneficlaries in the futuke cannot in my
opinion be prejudicially affectad v the determination

of this dispute, T§ ny mind the legal relationchip,

as contexplated in the Death Duties Act, between the
deceased and the trust fund was in no way affoected by

the second deed which vurported to amend the first,. e

need not therefore concern ourselves with the velidity of

the emending deed vis-a-vis other potentigl benszficiaries.

In Estate Kemp and Others v. Mc Donald's

Trustes, (1915 A.D. p. 491, 499) Innes, ¢.J., remarked:

"The English law of trusts forms, of course, no portion
sf our jurisprudence coMEEEbe g, but it doec not

9/ FollOoW «.xrvsravscnnns



follow that testamentary dlsnositions couched in the
form of trusts cannot e gilven full effécet to in terms

of our law."
That observation must necessarlly also be appllicabrle to acths

inter vivoes. Unless there is something in the transaction

creating the trust or in its cxecutlen vhich is contrary
to our laws, conducive to lmmorality or in conflict with
public policy, thers is no reason why effact snould not

be glven to it. But in order to do so the constituent
act will have to be broken down to its essential elements
in order to ascertain the leg§1 incidents which, according
to our law, attach to then, Moreover, in the present
instance, that proceeding is rendered necessery by the
Death Duties Act which presumably employs tho terminology
cf Roman-Dutch Law.

In. the originel trust deed the donor
agreed "to donate" and the trustee accepted the sheares
constituting the capital fund. That 1t wses no true donation
to the trustag was obvious, since it was not within the

e
contemplation of efther party that the trustee should thegby

be .
10/ @onssmeepd) tuioriiians.
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kg gnriched even temporarily. An essentlal element of

fideicommissum inter vivos is therefore lacking. But

otlem per interpositam personam donatio consummari potest

(D. 32.5.,24.), At the same time we have a contract between
two persons in which one stipulates a benefit for third
persons, Difficulties arising from the requisite of
écceptance by a third varty need not exercise us, sincs
the decessed has undoubtedly accepted. It only remains
to ascertain uvon enelysis what was the subject matter of
the donetion and what legal relationship it created betwsen
the decsesed and the trust fund,.

I shall first discuss the original truat
deed in relation to the deceassd, The deed provides
thiat upon a dats being éen years from the deabh of ths doner
the capital fund fshall devolve" upon the heneficliaries
then participating in the income, The languags suggests
accrual at that point of time to persons not ascertained
at present but to be ascertained by the course of future
events., It is tperefore a condltional disposition and
inconsistent with the notion of immsdiatc vesting,  The

11/ AoNDOr'S sessmveneonaceienns
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donor's dispositions 1n regard to the income - enjoyment
of which will determine the destinatlon of the cayital -
only confirms thils view. He provides that a half share

of "the income from time to time derived from the capital
fund shall accrus" to his wife (the decensed). In the
svent of her death dubing the currency of the ten fears

the income "which weuld have sccrued® to her shall devolve
upon thne othe:_beneficiaries. In ths samg way as a
bequest of an annuity ic regsrded in our law &S a serles

of separate conditional legacies, not transmissible in the
estote of the annultant savz In se far ss they have beccme
due (Ds 33, 1. 4 and 11), so the donor ccontemplated a series
of accruals to his wife on condition of her survival,
Nowhere in the deed is there a provision in regard to a

gift over burthening the deceased; Indeed there was no
scope for a glft over since nothing accrued to her save the

periedic accruals of income. But the corpus of the trust

L)

in the hands of the trustee was 1lmpressed with a liability
of which the otverse was the decessed!s right to half its

fruits, ¥r. Coaker rightly admitted that under the

12/ o:‘-iginal dsemasrerrac



original deed the decesced was a merce usufruchtuary.

It was contended, however, that the amended
clause 4 of the deed conferrsd s fiduclary interest in the
corpus on the deceased. Mr, Coaker couald nét print to
any rrovision in the deed enjoining a2 gift over from the
deceased but srgued that such an intention ecn the part
nf the donor is to he imvlied in the amendsd Aecd.

In the amended deed the duraticn of
the trust was extended by fifteen years. It f{s ssaid that
the parties could hardly have contemplated that the

deceased would survive her husband by 205 yearss I cannot,

regard this provision as an Impessikle condltlong [%f—vne

The emencded dezd mekes no provislen
&8 to who should recelve the 1ncqme or portion of the
capital in the event ol ths deceased dylng Intestate before
the trust cones to an end. From this Mr. Coaker infers
thet it was Intended that her vested xighix "equitable
rights" shonld devolve upon her helrs ab intestato.
That argument assumes thet there has been a vesting and
is based on the further assumption that the parties to the

13/ amended .oeveqcaannna



smended deed &id no* allow a cosus qQulssus to eppsar in thel”
Alspesitions. Moreover the parties mey have known that the
possibllity of Mrs. Smollan dying withrut Jeaving a will
was so remote that 1t could be left cut of considerationu
To my mind the sbsence cof such a provlision was clearly s

casus omissus and cannct affect the plain meaning of the

words used in the deed. During the existence of the

trust there would have been no one to claim the income which
vould have accrued to Mrs, Swmnllen ked she lived; "her
share" would therefore swell ths capitsl smount of the
trust. it may be that aﬁ the termination of the trust

its performance might have tecome impossivle pro ‘arte,
rendorirg it necessary to reopen the donor's estate,

It i3 nothing new that a psrson's

dispositions, testamentary or inter vivos, may leave the

destination of property in pendenti for a long time.
I see no nrefit in pursuing a hypothetical question,
The fact is thet M¥rs. Smollan died
before the termination of the trust. The conditlion subject

to which further emounts of incorie and a half share of

14/ the seecacecescrvnsans
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the capltal would have accrued to her has-failed. She
died leavirg a will.  The condition subject to which the
peréons nominated by her would becoms the dono?'s
beneficiarics has therefore been sat;sfiedé ‘But the
mere fact that it ig the disvositions of her will
which determine who those beneficierles are golng to be
cannot sorve elther toﬁvest propri;tary rights in her or
to turn her interest into a fiducigry interest any more
than the term in a contract of sale providing thet the
prlce be fixéd by a third determinete psrson can make theat
person a party to the contract or give him a share in
the benefits flewing from it.

3eelng therefore that the capltal
fund continues to be vested in the trustee and, as far
as the deceased was concerned,was charged only with a
liebility to furnish the deceased with =2n Incore scunding
in half its fruits, the natural conclusion must be that
. the deceased held merely a usulfructuary interest
thorelin,

~Against this concluslcen Mr; Coaker

15/ INVOKOG cescrtenennenn



invoked the provisions of clsuses 12 and 15 of the trust

desd. These, it was sald, contemplated "“rights to portion

of the capitel”™ Inherent in the beneficiaries tofore the

termination of the trust; I cannot agree, Clause 12

contemplates the forfelture of claims under the trust

even 1f it would subsequently appear that, but for insclvency,
¢

the benefit would have =coruad to the Ttoneilciary. That;

holés also in regard to clause 13, But for this condition

thers would have teesn nothing to prevent an optimist

from taking cesslon of a beneficiery's contingent rights

and the condltlion was conceived in the interest of the

trust as well as of perscns who would begome bensficiaries.

Put it cannot be inferred from such a conditlion that

rights ere vested in the beneficlaries any more than s

cede~do
pactum de nonaegiﬂggg in a service contract justifies

the inference that future wages still to be xxmm garned

are vested in the emplovee (Cf, Palges v. Van Ryn Golé

Mines Estates Ltd., 1520 A.D, p. 600, 615)

Paragraph 3 (iv) cf the crder made

by the Court g guo is hardly relevant to the present

16/ dispute EoaFss0 ta0unbUN



164

dispute; on aopesal both parties censented to 1its

deletion,
In my judgment, thersfore, paragrarh
3 (1v) of the order against which the appeal is brought

is struck out by consent and the appeal is dismissed

with costs.

- @,\,ﬂs.\j\ 220 Y-

Centlivres, CuJ¢
Hoexter, J.A.
Fagan, J.A.
Steyn; Jehe

CO"‘\ Cwo,



10

20

72.

IN THE SUPREME COURT OF SOUTH AFRICA

(WITWATERSRAND LOCAL DIVISION)

Date : 31st December, 1954,

In the matter between:

SMOLLAN 'S ESTATE Applicants

and

COMMISSIONER FUR INLAND REVENUE  Respondent.

JUDGMENT,

WILLIAMSON, J. ¢

- The applicants in this matter are the joint
executors testamentary in the deceased estate of the late
Clarice Stella Smollan, They are applying for a declara-
tory order against the respondent in respect of the
estate duty payable under the provisions of Act 29 of
1922 as amended and also in regard to the payment of
succession duty in a certain respect, |

The deceased had.been married to one Maurice
Harris Smollen who had died on July the 3rd, 1951,
The deceased herself died at the age of 61 on the 25th
of March, 1952, During his lifetime the deceased's
husband had executed, on January the 19th 1945, a certain
notarial deed of trust. Thereafter, on December the 5th
1947, this trust deed was amended in terms of a further
notarial deed., In terms of this deed the husband donated
to a nominated trustee 500 shares in a certain company;
the deed gave the trustee full power to deal with these

shares, to realise them, to re-invest the proceeds and

£t/ eee
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JUDGMENT.
to possess all necessary powers for managing the trust
capital fund created. Clause 4 of the original deed pro-
vided that for a period ending 10 years from the date of
the death of the husband, the donor, the income from tima
to time derived from the capital fund should be divided
between his wife as to one-half, his son as to one-third
and his daughter as to one-sixzxth, If during this
period his wife should die or either of the other bene~
ficiaries should die the income was to devolve upon the
other beneficiaries or if a beneficiary left a surviving
child or children, the share of the deceased beneficiary
was to go to that dexendant, If all the beneficiaries
died before the expiry of the period of 10 years after
the date of the death of the donor lesving no issue
then the income was to be distributed amongst the heirs
ab intestato of the donor. After the expiry of 10 vears
from the date of the death of the donor the capital of
the fund was to be distributed amongst the beneficiaries
in the.proportions in which they were entitled to the
income, The other clauses of the deed provided, inter
alie, for the forfeiture of the interest of any bene-
ficiary should the estate of such beneficiary be
sequestrated and it also prohibited any cession or
assignment of the rights of any beneficiary in the
capital fund or in the income; subject agéin to a for=-
feiture penalty in the event of there being any sttempt
to cede or assign any such interest. The trust, in
terms of clesuse 14 of the deed; was to continue "until
such time as there has been distributed to all the
beneficiaries entitled thereto the whole of the capital
amount of the trust and the accumulated and undistri-

buted income thereon™,.
In/.....
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In terms of the amending notarial deed of
1947 a new clause 4 was substituted for the original clauv-
In terms of this new clause it was provided that for a
period ending 25 years from the date of the death of the
donor and commencing from the date of the deéd the incoms
from the capital fund "shall accrue to the beneficiaries"™
previously nemed in the same proportions, but in regard
to the half to be paid to the wife it was stipulated
that it should be paid "upon her death to her heirs
appointed by her and in accordance with her last will
and testament™, In regard to the other two bene-
ficiaries provision was made for substitution of their
issue in the event of the death of either of them or in
the event of one dying with no issue then the share of the
predeceased was to be paid to the survivor or Mis issue.
It was then provided that upon the expiry of the 25
years from the date of the death of the donor the capi-
tal fund should be distributed in the following manner:
"(a) One half of the capital fund shall devolve upon
and be paid to the said Clarice Stella Smollan but should
she be then not alive then to her heirs appointed by
her and in accordance with her last will'.
In regard to the other half provision was made for pay-
ment to the two beneficiaries in the same proporfions
as that in which they were to receive income and with
substitution of their issue as in the case of income.
It was finally provided that if there were no grand-
children or great grandchildren alive at the date when the
capital fund was'distributable then the fund was to devoive
upon and be paid to the heirs of the beneficiaries.
Before her death Mrs. Smollan executed a

Will/o L J
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will dated the 21st of May 1951, Clause 2(c) thereof
read as follows : ™I do hereby give and bequeath all
my interest and all moneys and assets which shall ac-
crue to me from a trust called the M.H. Smollen trust
executed by my husband before the Notary Public Charles
iewis on the 19th day of January 1945 and as amended
on the 19th day of December 1947 before the Notary
Public Albert Lifton, to the following persons in the
following shares; namely; (1) my sister-in-law, Mrs.
Eva Joseph,ssss 133 % of my interest in the said trust
.....‘(ii) 333% of my interest in the said trust in
equal shares to Geoffrey Bernstein .....5ylvia Bern-
stein....and Rita Bernstein,...in equal shares, and
(1ii) 20% of my interest in the said trust I hereby
give and bequsath in equal shares to Lieba Smollan....
Vietor Smollan....Lieba Glatt....Dr, Pearl Glatt,..and
Miriam Glatt; (iv) the remaining 33% % of my interest
in the said trust I give and bequeath in equal shares
to my grandchildren....”.

The respondent has issued a notice of assess-
ment for death duties in terms of Act 29 of 1922 upon
the basis that estate duty is payable in respect of
the interest of the deceased Mrs. Smollan in the trust
fund as if that interest was a fiduciary interest.

It is contended by the applicants on behalf of the
estate khat in fact her interest was only a usufruc-~
tuary interest or other like interest which became
property deemed to pass upon her death in terms of
section 3{4)(c) of the Act as amended, In that event
the value of the property deemed to pass fell to be
assessed in terms of section 5(b){iii). If the

re Spondent ! S/c seen
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respondent's contention were correct the value of the
property déemed to pass would have to be assessed in
terms of section 5(b)(i).

It is further contended on behalf of the
applicants that each of the "heirs" appointed in terms
of the will of the late Mrs, Smollan in respect of her
interest in the trust fund acquired only usufructuary
or other like interest in the shares of the capital fun-,
The applicants have in the present application applied
in the first place for an order setting aside the re-
spondent!s notice of assessment in respect of estate
duty and'succession duty and for an order directing
him to determine afresh the dutiable emounts and the
duty payable, Further declaratory orders are prayed
for giving effect to the contentions of the applicants
referred to above.

The issue as to whether the late Mrs, Smollan
held a fiduciary or usufructuary interest in the truct
created by her husband falls to be determined upon th=
construction to be placed upon the terms of the trus:
deed. It is to be noted that in her will she does use
phrases which would indicate a belief on her part that
she had a right to bequeath her interest and to deal
with that interest as if it was something in her estate-
The manner in which she dealt with the trust interest
is; however, irrelevant except to the extent to which
it is necessary to determine whether or not she did
actﬁally exercise a power of appointment., It has been
argued on behalf of the respondent that the trust deed.
as amended, did not confer on her any power of
appointment in the ordinary sense of that term as

it/nooo
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it has been interpreted in a number of Fases in our
Courts. The appointment, it was argued, by her of
persons to succeed to her interest in the trust fund was
an appointment of her heirs who succeeded to her interest
as her heirs and not as persons appointed by he? to in-
herit some one else's property. In other words, it was
contended that the heirs were beneficiaries under her will
to her estate and not beneficiaries under the trust deed,.
In my view, after careful considerat}on of the argument
advanced on behalf of the respondent, Mrs, Smollan held
no power to deal with the trust interest which she en-
joyed as property belonging to hers The trust deed,

it seems to me, clearly vestéd the dominium in the trust
property in the trustee for the duration of the trust,

It further vested in the trustee for such period complete
control of the trust property subject only to a duty

to pay out income in terms of the deed, All that Mrs.
Smollan enjoyed was a right to her share of income as
specified in the deed to which right was added a "spes®
that she may acquire the capital if she survived for

a period ending 25‘years after the date of the death of
her husband - an unlikely eventuality in the particular
circumstances, She also had a right to say who would
succeed to her rights at her deaths I do not think
anything that appears in the deed indicates any in-
tention on the part of the donor to give her any greater
right's than this. Nowhere is there a direct immediate
bequest to h?f of any share in the capital or corpus

of the trust, but in fact in clear language it is pro-
vidéd that she has no such interest unless she survives
the period of 25 years referred to, Reliance was placed

by Mr. Cogker on behalf of the respondent for his sub-
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of the original testator: 'In fact, as pointed out by
Innes; G.J.; at page 506, if Susanna had lived and still
childless; had passed the child bearing age, she could
upon the death of her mothzr have compelled tﬁé trustees
to pay over the corpus to her because there were no
fidei-commissary heirs to follow her. MNMrs. Smollan's
position on the other hand, in my view, much more

closely resembled the position of the w1dow in the case

of Robertson v. Robertson's Executor, (1914 A, D., 503)

than the position of the daughter Susanna in Estate
Kemp's case; reference may also be made to the position

of the widow 1n the case of Van Niekerk v, van Niekerk's

Estate, (1935 C.P.D., 359). I have come to the con-
clusion that it is unnecessary for me to decide whether
any form of interest vested in Mrs: Smollan whic? was
transmissible to her heirs because, in any event, I
think that even if some such interest vested as vested
in the daughter Susanna An Estate Kemp's case it would

still not follow that that interest made her a fiduciary.

It is to be noted that in Estate Kemp's case the

Chief Justice seemed carefully to have refrained from
ever saying that the daughter Susanna's interest was
a fiduciary interest. It may have been an interest

something analagous to that of a fiduciary bubthe

' position still was that she was a fidei~commissary

and not a fiduciary, although it was held that on a true
reading of the term of the relevant document in Estate
Kemp's case she nevertheless acquired some form of
vested transmissible interest,

The Act in terms of which the respondent
claims that duty is assessable upon a certain basis
provides in express language for property being deemed
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to pass upon the death of a person when any "fiduciary
interest held immediately prior to his death™" ceases;
see section 3(4)(b) of Act 29 of 1922, as amended.
I agree with respect with what is stated by Roper, J,,

at page 706 of his concurring judgment in the case of

Kershaw's Estate v, the'Commissioner for Inland Revenue
(1952(2) S.A.L.R., 700), that "when the Act speaks of
a fiduciary interest it uses the expression with the
meaning in which it is usually understood, namely, the
interest of an heir or legatee who holds the bequeathed
property as owner or has at least a vested interest in
its corpus subject to its going to fidei~commissaries
upon the happening of a certain condition®, I do not
think that Mrs, Smollan ever held the trust property as
owner or that she had a vested interest in its corpus
even if she did have some sort of vested interest in a
contingent right to get the property or capital at the
end of twenty-five years, The term "fiduciary interest"
must be compared, as Roper, J., compsred it, with the
phrase used in sub-paragraph (¢) of the same section,
There the Legislature referred to "any usufructuary
or other like interest™. Sub-paragraph (b) doe§ not
refer to any interest like a fiduciary interest, it refers
only to an actual fiduciary interest., Such an interest
I do not think Mrs. Smollan pnssessed.

An alternative line of argument was raised
by Mr. Coaker for his contention that Mrs., Smollan's

interest was fiduciary. This was based upon the statee

ment in Union Government v, Olivier, (1916, A.D., 89)

quoted with approval by Curlewis, CeJd., in Westminster

Bank Limited N.U. & Others v, Zinn, N.OQ., (1938, A.D.

57 at 66) to the effect that "a power of appointment
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can only bg exercised in our law by way of a fidei-
commissum™, If there was a power appointment conferred
upon Mrs. Smollan then that fact indicates or must be
taken to indicate that she was a fiduciary inasmuch

as only a fiduciary can exercise such a power. It was

submitted on behalf of the applicants that this state-~

ment in the Westminster Bank case was obiter and al-
ternatively it was argued that in any event the

authorities relied upon, namely, Vot 36, 1, 39 in re,

Myburgh 13 S5,C. 218 and Stanley v, Botha's Executors

i

19 S.C« 48 do not support the proposition stated by Juta,

A.J.A., in Ulivier's case quoted in the Westminster Bank

case, I find it unnecessary, in my view, to deal either
with the question as to whether the remark in the

Westminster Bank case was gbiter or whether the authorities

support the statement quoted; the possible reason why

a power of appointment in our law can only be exercised
by a fiduciary is that no one can mgke a will for

another and, except in the case of a fiduciery, our

law knows no powers upon which another person can appoint
the heirs to the property of a deceased. This proposition
and the relevant authorities are fairly fully discussed
in the recent publication on the South African lLaw of
Property, Family Relations and Succession by Lee and
Honoré in paragraphs 729 to 739 of that work. The
reason why I do not think it is necessary for me to
investigate these two questions is because I think

that in any event the rule, if there be such rule,

that only a fiduciary can exercise a power «f appoint-
ment is to be confined to the conferring of such a

power by a will and has no application to a case where
inter vivos a person has entirely divested himself
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