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IN THE SUPREME COURT OF SOUTH AFRICA .

{(Appellate Division)

In the metter between im

HAUISH CAMPBELL FORTUNE Appellant
anG
- HAZEL  PEHOEBE  FORTUNE " Respondent

{Born Whitley])

‘.Coram; Schreiner, Hpoexter et Steyn,  JJ.A.

~Heards 20the ‘May, 19554 . Delivered: :Lgu«;%nwa-twa'a‘

JUDGMLENT

SCHREINER JeAs 3= . 'The réﬁpondent wife, uh;m 1 shﬁll
eall "the plaint;ff", sgrvéd & summons oﬁ the 4th.Septémbpr
1953 1ﬁ an action agalinst her hqsband, the appellant, whom
I shall call "the défendant", claiming Judicial.éeparatiém.
custody of the ﬁinér son of the marriage, maintenance -and
¢osts;.by an amendment g claim for sole guardianship ;f the
child wes sdded. The deféndant,‘én the Gth.N;vember 1953,
‘filed 8 plga.denying thé plalntiffts allegatiéns and 8 .
céunterclaiﬁnasking for restitufion of conjugal rights,
falllng which divorée, custody andlcosts. The trlal Judge,

OGILVIE THOMPSON J., made the following order on the 29tha

I‘Iovqmber/o . o.a ..



November 1954,

"(1) In convention,Plaintiff's clsim for s judiclal seps=

ratlon and maintenancé for herself ars dlsmissed. |

..{2) In reconventlon, ?1a1ntiff(as Defendaht in recon;enm

tlon)is ordered to return to and restore conjugal rigﬁ;s

to Deffendant(as Plaintiff in reconvention) on or ?efo&e 7.

‘& 1lth December 1954, feiling which to show case on 28nd

December 1954 why @ '

* (a) There shall not be a decree of divorce; why
(b) Custody end sole gusrdianship of the minor child
of the marriago shall not be awarded to Plaintiff,
with‘raasonable access reserved to Defendant; why
(¢} Defendant should not be ordered to pay. as and for
the maintenance of the sald child the sum of
£7. 10. 0. per month until 1t shell attaln the age
ofFix years and thereafter the sum of £12. 10« O«
per month until the seid child shall attaln the age
of elghteen years; why »i N
(d) Leave kmxappa should not be reserved to Defendapt:

to apply, on good cause shown, for a variastion of
‘the above order as to custody and sole guardlanshlp;
and why. .

( (o) Plelntiff should not be éirected to pay Defendant
one quarter of ﬁis.taxéd costs of sult.e

(3) Leave 1s reserved to Plaintlff, should she not comply s

%1th the sbove order for Restitution of Conjpgal_Rights, .

and should Dgfen@ént,_notwlthstanding sqch non-complignee;

thereafter not move for & decres of divdrce in terms of |

the sald order, to apply on due notiéo_to Defendant for

‘such relief in relatlon to custody or otherwisé as she mayl

be advised, "

¥

On tre 13th. December 1954, that

15/0esnes
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13 before the arrival ;f t%é roeturn day, the defenéant
noted gn appeél agéipstsé ﬁbCh éf the judgment as awarded
the custédy'ahd guardlanship b0 the plaintiff. On the
return day B dec§ea of divogce iaa grénted and'the resiitUn
tién §;d;r was made fgnal. | Though fhe'appeél was hoted
asgelnst part of the restitution order the partles céncurred
in ssking this'Coﬁrtt; tfeet the appeél'as being one from
the correspﬁnding éart of the f;ngl order grénted on the
return day and this réQuést‘was scceded fo.

It has at no stage.be&n in diapgta
'betﬁden,the partiés fﬁat 1f'the custody ;f the child wa; té.
be gilven t; the plsintiff theAcircumstances éf the cese
made it menifestly c;néenient that the sole guardisnship
should alag be granted_to her,_és may be d;ho under the
provisions of.aeétion 5 of the Matrimonial Affairs Act
(N;? $7v;f 1953).

The pafties,Aboth of whén wefq

"born 1n ﬁngland, wgre ma;riad at_wynﬁerg, Cape, én the 30£h
00t§be¥ 19523 she was a spipster'while he had been previous~-
1y married and divércad, ané hed twé young .chlldren by his
flrst marriasge, who were living.in Engiand. ?ha s;n Sf

the plalntiff and the defendsnt was born in e maternity

home on the 4th July 1953. . In April 1953 the plaintiff's

mother/eeee.s



" mother srrived from Englahd and stayed wlth the parties

in thelir home at Flsh ggek. The plaintiff returned to

the marital dwolliné fr&m th; matarngty héme at tﬁe_end ;f
Jﬁlyg- On the 22nd August 1953 the plelintiff ééd her ﬁ;thor
 lert thglhéuse takiﬁg the baby with thém. ‘This.constitutod
the deéertién bn'wbioh the defondant'obtained his reatitum
tion order. ‘The ﬁlaintiff justified her<depar£ura by
alleging varlious forms of conduct ép the part of the défeﬁ-
dant.which, she claimed, amounfed to cruslty entitling her
to an érder.;f saparatioh.

The lengthy trial‘revealed-c$n~.
sidersble c;nflict ;f evideﬁco. In the pééult OGILVIE
Tﬂomréom T, f;r the most part accepﬁed Ehe evidence §f
the defendant and rejscted thgt of the plaintikf and her
méther, and dealt with the main claims of thé parties
accor@ingly; . In regard to the custody, gowever,.th;
learned Judge after s very thor6Ugh=exaﬁ1natibn ;f the
facts came to the céhclusion that in the 1ntérests,;f the
¢hild he sh;ukd eward the 6u§£ody to the plaintiff,although
she was the ;ne whé‘had ba;n found gullty ;f the matrim;-
nlal ;ffence, maliéi;us desertion, which had led p;-the

termination of the marriage and although, since she was -

‘planning/......
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planning, if awarded the custody, to take the child to

1ive with her 1n England, the pbactlcal effect of the order

- -

would be to meke it extremely difficult for the defendant -

sver %o a?ail.himsélf of the right of reasqhable access,

at™ - f ST
which 15 his/common law.end wes expressly reserved to him

in tefms'of the court's order.

The lsw which OGILVIE THOMPSON J.

"applied he found, ;n the authorlty ;f‘Fletcher Ve Fletéyer
(1948 (i)'S.A.ISO (A.D.) ), to bé that the param;unt cégb
‘sideration is tge intereats éf‘the child.'Whiie acceptiﬁg>
the general propositién'ﬁgat a parent's‘right éf accessl
shogld ﬁot be rendered nugatory, he held that, " the

"circumstances of a partlcular case may be such that the

- -

"Interests of the chlld must tske precedence over the

~ "interests of the parent if the former are to be promoted

by a removal from the jurisdiction,”

In the course of the argument

on appsal the question was reised by the Court whether, 1h

view of section 5 of Act 37 of 1953, the learned Judge
- was not entitled,,even if he was not obliged, to go further

-

and treat the interests of the child as the sole and not

- ~

merely the dominant consideratlons The section, so far .

as/.caea.



as relevent, reads :~
"5 (1) Any provincial or local dlvision of the Suprem& Court

ob any judge thereof may =~

(a) on the appllicatldn of elther parent of g ﬁinbr ln

proceedings for divorce or judiciai separation in which

an order for divorce or judiclal seperation 1s granted;

or

- - ~ T

(b) on the applicatlon of either parent 6f & minor whose
parents are dlvorced or are living apart,

if 1t 4s proved that it would be in the interests of the

- v . » . w~

minor to do 80, grant to elther parent the sole guardianw

ship;....,or aple custody of the minore..ceo!

Mors then one problem of inter-:

pretation presents itself in comneétion with this pro-~

visions "Proceedlngs for dlverce" must, I think, be

taken to Include "proceedings for restitution of conjugal

Mpights"; the result otherwisa would be sbsurd. The

- -

power to grant the sole guérdianship "or" the sole custody.

to elther pérent must include the right to grant both to
one parente "Sole" guardlanship may be used 1n contrast
with such joint guardlanship as is mentioned in section

5 (3) {b). The use of the woprd "sole" before "custody" -

15/910100
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is less eagsy to explain. Possibly it was introduced simply

*

-

to cgntrast thelaffect éf the ;rder with the p;sition while
the perents were llving together.

But more Important is the quastioﬁ
what is meant by‘saying tﬁat-a ju@ge_may g?ant the cust;dy
t; either parent "if it is proved that 1t ﬁould be in the:
"interests §f the mlnor to do so." If it were Ainferred
bhat the object of the legislature was to state the whole
of the law‘§n the subjsct ;fvgrants of custedy it would'seeh
to fﬁllow that the only consideration which a judée-might
°Yef take Into consideratlon Iln making such a grant would
be the interesgs‘of the minor. But.én thaf view 1t wouldi

apparently be impossible to grant an order of custody in

favoﬁr ;f 6ither parent where the factors bsarlng ;n the
minor's interests are more or 1955 equally balanced and whare

it 15 consequently not proved tq bé in ﬂis or her interests

t; give the cust;dy to the one pmrent ér the other. Such e

result could hardly ﬁave'been intended by thé legislature.

Anéther possible viéw fs that, although the wérd,ﬁmay" is

used, once it ls préved that 1t would be in the Interests ;f

the minor to award the custody to a particular one of the
_perents, the judge would have no option but to meke an order

accordingly. But the present does not gppear to be g case

WharO/.oouo.
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where the grant of a power 1s coupled wilth an obligation'to

exerclse 1t, The courts have'always hed power to give the

cqatody to one or other pareht; the ﬁrinciplaion ﬁhich such
orders should be made have como‘tp'us_from the Roman-Dutcb

authoritles and besn developed in modern decislons. The

sectlon was apparentlﬁ designed to fres the conrts from

" 1limitations, which right even at the present time be thought

T T theiy : ‘h‘ea{' . g .
to exist at common lanbn the- freedom to hswe regsrd to the

1nterest§ ;f the minér as‘fﬁe ééle féétor. But'éhere 1s

“no clear 1nd;caﬁioh that the legislature 1ntended.t; compel
th& judge»t; give effecf to the prepo;doranco of benefit to
the minor's interesté, énce that 1s'estabiisbod. | The pre~
pﬁnderance, though sufficlent to Juatdfy an'order ﬁhere the

Interests of the minor alohe. are regarded, mey yet be slight.

enohgﬁ to meke‘it'reasonable té take adqount of the gqiit ;r'
innocence ;f the respective parents or the:deéréea of hardshipl
that would be Involved 15 an order granted ore way or‘the
;ther. It 1s.§ossible that‘the‘leg&slature Intended that

in such cases considerations other than the Interests of'the‘
minﬁr shéuld be disfegardod, buf it has not said's;.'Although
the.result may in some respectg be awkwgrd,'the corrgct intere
pretation appears to be that wh’i’c’h tregts the sec'ti(;n as

simply empowering the judge to make & grant of custody in

favour/,.....
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1

- -

favour of ‘eiithe® parent if it is proved to his satisfactlon

-

that 1t would be in the Interests of tre minor to do so, so

that there could be no valld criticism of his treatment of

-

the matter Af he declined to pey eany regsrd to other conm
siderations; 1f, howéver, he should consider that the case
before him is hot one in which he should‘rule-out such other

fectors as have been held to be relevant, he would not be

wrong in doing so, although, of course, he would Bo obliged
to observe the established principle thast the interests of

the minor are paremount. In the case suggested above,

where there 1ls an approximately even balance of the -factors

reléting to the minor's interests, the judge would be

- - ~ -

obliged to add the other consideratlons to ohe scals or

the '‘othsr and so reach his conclusion.

ir I am.right in thls view as to

~ the effect of sectlion & there is cleariy no room'for criti«
clsm of the judgment under appeal on the ground that OGILVIE
THOMPSON J. treated the Interes¥s of the child as parsmount,

for he might have gone further and trested them as the only

factor which he would tske into accounts
Counsel for ﬁhe dofqndant con=

bonded thet there is a rule of law that, save in expeptional

ceses which do not apply, the non-custodisn parent has a

. right/...o..
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right t&_reasonabie acc;sé, and thaf 88 the érdef appealdd
'fr;m, though;it pﬁrports té propect thb defendant in his.
right; gllgﬁs the plaintiff to rem;va the child bé;;nd the
éffective.rangg éf the exércisa of'thatlright,»there'aros;

in effect a g;nflict betweén‘two prinéiples which‘the learned
judgé should. have reéolvéd so'as to giyo some eoffect to botha

i do not‘agree. In terms of sectlon 5, as I‘hava 1pdicat§d,
the-lagrned.judéé might, 1f‘he.wés satisfied where the interests
éf the child 1ay,_have exPressiy diéregérded whgt e;unsel '
qalléd-thq logal riébt éf'tho defoﬁdant t? reasonable access.
’ But the learned judge did'n;t‘gp g0 far;fﬁe did not rely

upon the section but dealt with the metter simply on the basis

of the decislons that had been glven before -the Acte. So
approaching the problem he took full account of the defendant's

‘¢laim to reasonable access and'appreciated that 1f custody were

' h Yhe »¥\6i‘h*|jj"

given and if, as was her expréssed resolve, she took the child
" v . .

to England, the only access the defendan?t would have would
hardly be reasonable looked at from his polnt of_view)though
it might be called reasonable in the light of -all the circum-

stancese. The learned jhdge appreciated the difficulties

- -~ -

of the préblem and weighed with great care the factoré of
"hardship to the defendant and the 'disadvantege of giving

custoedy/e.u..n
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pust;dy té the unsuccessful, untruthful plgintiff againét
the féctorSvpointihg t; the Interests of the child be ing
best served by leaving him with the plaintises Of the

latter factors the most obvious was the child's extrems }

youth, but the learned judge also examined carefully the

evidence regarding the means of the parties and the attﬂﬁy

nattve prospects of the child if he wers to be brought up
by the defendant in South Africs as compared with his prospects
1f he were brought up by the plaintiff In England. . The

learned. Judge consldered the posslblllty of awarding custody

on LOMAxi'LQ- tl\&b tkt MLV\O'\" 1“‘6.'”\&‘."\&-0‘\

to the plalntiff upen berms prohldditing the minords remowad

-

n ‘ )
freE South Africa, but was satisfied that this did not pro~

vide s practicable solution. Although in his argument for

- the defendant on appéal counsel again contended that such

a modification of the order should be Introduced, I see

no resson to disagree with the conclusion reached by the
learned Judge that in the circumstances of the case the

’ \\9_ '
cholce must #® between giving the oustody to the defenuant
or glving 1t, without restriction as to residence, to the
pleintiff,

Counsel for the defendant,though

be criticised the judgment in regard to the learned Judge's

-

comments on his client was unable to peint to any wrong

finding/......
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finding-of fact. 'Bearing In mind the dirficulty which
thks Court finds in deperting from tke conclusions of the

trial court in cases of this kind (see Fletcher ve Fletchar

'suEraQ at page 138),'aspécially where the matter 1s one of

disgretion (see Goédrich Vs Bétha, 1954k2) S.A.54O at pége
546), I em satisfied thaﬁlthe,decisiﬁﬂ éf OGILVIE THOMPSON
Je cannoé be disturbeé; |

Thé appsal 1§ dismissed with 

co8t8a

Ibﬂxter, 'JAQA‘) ( ‘
’ ) Vn‘cm.
Steyn, J.4. )



