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IN THE SUPREME COURT oF SOUTH AFRICA

(Appellaté Division)

In the matter'between 2

ISAAC . MAQUANE " . Appellant
and
REGINA " Respondent

& ’ AgAIm
Corams Cantlivres C. J.,Schreiner,van den Heever,gﬁséiﬁr
. et Steyn, JJ A.

" Hegrd: l0th. June, 1955, ,VDBliVBTﬁdznlytha:ﬁwué.HTYI“

J U D G M E N T

STEYN J.A., &= ©° In the maglstrate's court the
" appellant was convicted of unlawfully conveying dagge in hls

- - - -

mﬁtor car at Hopetown on 28th. September 1953, and senfenoed

to slx months Imprlsonment with compulsory labour. His appesl

to the Cape Provinciel Division agalnst the conviction was

unsuc‘cessfu113“¢ {,t :lr;\v-.‘tct \g_\,vt \'e 3—*‘)&%(. :hv'

On Menday night,28th.Feptember
1953, between 10 p.ms. and 11 p.ms, a car with the regdstration

number 0.B. 15515 was found.byvthe rolice nesr Hopstown, some
200 yards from the locétion for coloured peréo@s and ébouh
440 yards from the natlve locatlon, alongsidé t¥e rosd from -

Iiopetown/oo R
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- Hopetown to Orange River Staticn, _The keys were &n the

switch board end in the boot of the car three bags were

found. Two of them comtalined dagge and ons ofﬂ the¥ also en
_empty tins The third was empty but still contained some

daggavleaves end seeds, Notwithstanding'a search which

- lastoed until about 1 aims, nobody was found anywhere 1in the
vicinity of the car. On the date in.question the appellant
~was 1living In the Butchabella location near Bloemfontein,

‘where he also carried én the bus iness éf 8 gargge'prqpriotof.
The car found by the poiiqé ﬁear‘Hopetown.wgs registered in
his meme,  He had acgqired'it'under é hire~pbrchase-agrqe-
ment énd renalined 1in posgession ofvit.

The_abbveﬁpntionad fa@té are riot
diséutod. 'what 1s denie@ ls that_fhe apéallant'was'ap pre"
toﬁa gt éll ;n the da§o<in quosbién 6r ﬁés 1n‘any wayfcon~
cerneq with Fhe conveyaﬁce of the dagga foUnd‘in the cara.

The appellant maintalned that on the Monday he was about his

- - " -

'business dntll abogt 530 peme when‘he‘went to the Bloemfon~
tein stati;n in this car, accompanied Ey one Sam Selepe,that -
at the station he 1eft‘£ho car in the cere of the latter and
'précéoded t§ Johannesbgrg by ﬁhe 8‘o:cloc£ train, g%d that

he subsequently discovered that both the car end Sam bad dls-

apreared/sics..



-appeafad. He called a witness, Peter Fenwick, to prove
| that he wgs in tChe 1oca’cion untll shortly sfter 4 pems on

28th. September and another, Louls Isaacson, to prove that

- absut i ad 3y

he was in Johannesburg the next day.
N )

- The case agalnst the appellant rests

wative Cen s stable

mainly on the evidence of XNkosi Ndzba, The evidence of this

i

~

witness 1is to the followling effect : On Thursday 24th,

Septemper 19563, at sbout sundown, he Saw g car with the regils-

the - )
tration number 0.B. 15515 stopping ovposkte 4 house of Martha

Kwaaleng. in the native location at . .Hopetown. Fe was gbout

il ’ . ’ Aand
sixteen jards from the car. The sppellant alighted from it,

“y

- -

" went round to the back of Martha's house; she returned with

- -

him to a polint where he (Ndaba) aaw them in conversat ‘on, and

thereafter the appellant left with hls car. Ndasba lmmediste~

ly ﬁont to Martha to make enguiriss ghout the visitor. Ee
noted the number of the cer on an old envelope and reported

the incident at the police statlion, because he had been inw~

-

structed. to keep a lookout for unknown visitors to the

locatlions He states thath the appellant was alone 'In the

cers Thisyapparently , was the first occaslon on WbiCh he

had set eyes on the appellant.

 Martha confirms this incident,

but %2s uncertain as to the date and denles that Ndsba came to

her/esssee



- 4 o~
her. immedistely after the appellant left, She is certaln

that he aid so soﬁq time later, on & Sunday evening, 1.es
at least three days after the appellant's visit on the ThHura~

daye. fAccording to her the. appellant'enquiredfwhethar thare

wera‘Bésutos living In the locatlon. ‘The‘appelignt himself

does not deny the visit, but says that it took place on the

o . _ . . .
' 4th =nd 5th September, that ho was not alone but was travels
ling with one JosothMslepe, dn tho‘lattgrfs car, whibﬁ had

a T.J. reglstration ngmber; and that he went to Martha's

house to enquire whqther'lt'was necessafy to obtain permis-

slon to enter the locatlon.

, . The magistrate found Martha to

- - -

be a person of the honest, simple type,'aﬁd had no hesltatlion

In accerting her evidence that the eppellant made enqulrles
about Basuto residents ahd not_abbut permissién to'enter the

- - -

locatlipn. Altb;ugh she contradicted Ndaﬁa as to'the occa~
sién';n ﬁhi@h he spoke to her'gﬁéut the appellghﬁ}s visiﬁ,
tﬁe.magiStréte agcepted Ndaba's.étaﬁemen? that the appellant
Was'thore on’' 24th September in his own cgriénd that he was

glone,

Ndeba goes on to, K say that on

g

Monday, 28th Seﬁtember, between 1 psms and 2 Dells, hé again

Sa.w/..v.”.
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- N - T - - .
A -

saw'thé Seme car in ﬁopetown, opposite the Hopetown cafe.

The appellant ceme out of the cafe and left with the car.

,Under.cross-examination he 1s definlte that he looked at his
watch ‘and that the car loft st exactly 1445 pem.
As will appear later,.thls part of

Ndabats evidence 1s of the greatest importénce. There 1s,

- -
1

howsver, no other evidence to support hls stetement that the

appellant was a2t this dafe at the time mentlioned, The pro=-

1]

‘prietor of the cafe, Stephanus. Apostolides, was absent during’

the lunch hour, and Willle Moffat, who works at the cafo, ﬁaa

not questiohed In this regard. Both testlfy fo another visit
by the appellant to the cefe, allegedly between 7 p;m..and

8 pems the ssme daye The evidence of Apostolldes, however,
is so unsatisfactorf'that,the maglstrate, for good reasén,

disregarded 1t en@irely. Under créssweiaminatign elso Willie
Moffat.bgcame sé uncertdin that no reliance can be placod:ll :
‘up;n the date glven'by him in his'evidence in chief. He
admitted that tﬁe boiicq had ‘menticned t*e daté‘t; h;m'and
that he hiﬁself'cbuld noF remember 1f. An agtempf wa§ made
é; fix the_déte by reference to the_date'on ;hich the police
approached him in cénnectioh with the charge aga1nst the

appellant, but this falled because the witness could not f£ix

- - -

the latter date end no poliqaﬁan'was called to do so» Thd

éppallant/......



'the'appeliaht_was there st any bther time‘on'this'date,

‘the appellanﬁis'qar‘on this date in the native locatlon |at '

7;45fp.m., to the minute., 'The car sﬁbpped';mmediatwly in -

'exacﬁlyfe;ls,p.m. Jim followsed in the same direbtion as| the

" at the place already mentioneda

"~ He admité that Eé bought this'daggg from a;parsoﬁ in alcar

appeﬁlant.admité»a visit to this cefe, but.at:an aarlier| .

date, In the result the evidence of Ndeba that the sppellsnt

was at thls cafe between 13 pfm; and 2 Pem. on the;zafh.‘Sép"

tembef‘stands éipﬁa, and there 1s no relisble evidence tbat |

-

According to Ndaba'hé-next saw

fréntAof the . house ofljim Mpandlax._ﬂﬁ_saw-tpe number of
the car, but co@1d-notfrecognise'the parson in iﬁ. The

. driver remginédv;n‘the car,’sounded @hs'hooter, and Jlm|came

I'oht to the car. Jim wént‘back Into his house .and the |cer

left, taking a road to 8 place outside'the_iocation. ft

-

ICar. Ndaba réported at the.pollee stétion,‘Jiﬁﬂwas wayleid |

*» . .

on hls rdturh}-and;fpund im possession of 3 1bs. of daggas
] . R 7 - T

'Thé:carZWaé ﬁb; séan_égain bntll It was Found by the police

' -In regard to this incident,
Jimts evidence to‘soms_extént'qorrbborateslthat of Ndaba.

-

with en 0.D. number.; This perSOn was a natlve who told e

Conimfis ..
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24th September. Martha, upon:whose evidence the magistrgta

has made the favourable comments to which I have already
referréd; is emphatic that that 1s incorrect. It was ohly

soma’days later that he spoke to hers His Insistence, slso,

.on the.GXact‘times, to the very minute, 'upon which he witm

nessed various Incidents, sugrests thet his sssertions of

fact are more definite than his actual observations.

There is,further; the evidence of

Fenwick and Isaacson.. Issacson 1s a partner In the whole-

sele firm of Finié Ciothing, Johannesburg, Ho ssys that on

29th, September 1953, a native by the hame of Isaac Maquame,

who told him he came from Bloemfonteln and had a car, came %

to =zee him in connection with s hawker's licence for selling

clothess He told hls secretary to make a note on a dated

pads He glso fixes the date by-aﬁ engagement -he had to
pley bdwlgs thét day, a_wegkday upon which he rarely plays

bowlss  He says : " QOf the dste I aﬁﬂ definite. He inter-

~ . ‘ . -

yiewed me oé the>datg I‘Wgs playing bowls-anq-I was in
Ya hurry t; got awaye. I am definite my'b;wls appéinfment
QWgs ;n 29th September 1953." . On 3rd‘0cfoﬁer he receivea
a létterrdated 2nd October from therappellaﬁt(s'aft;vnuy

in Bloemfontein in connectlon with the same matter. The

flaCts/lco;‘a s



facts were then st1l11 fresh In his memory and he has'np

doubt as to the dste, He 1s not, however, quité'cartaﬁn

that it was the appellantes He says In thls conmectlon :

"Thers were two natives. I think the accused was one of
"thema It is a 1little @ifficult to 1dentify the native

"without any doubt. We.do,bugihess'with meny hetives ﬁut

"I am certain he has been in my opfice before today. I

. T o _ - altiost
"think 1t was probsbly the accuseds.....I am/ekens certain

1t was the accused who Interviewed me that daye..... For-

"melly I would héve said thet is the fellow. ' The fact,
"that the police asked me for a statement and the fact that

"ﬁhere 1s a cese procesding. I think it is hatural that

[}

#the doubt should arise.! According to the appellant he

d1d on that day, accompanied by his brother-in=-law, inter-

view Isascson in his.office at about midday, and he did

swﬁﬁsaquently Instruct his attorney to.writorto Isaacson,

The latter's evidence cannot but ‘be regarded as affording

some confirmation of thls, and 1f the appellent was in

. Johanmesburg on the morning of the 29th September, that

would tend to support his denlal that he was in the Hope=

town location the previous night. There 1s nothing in the
evidence to suggest that he could'héve got to Johannesburg

in that time by train, by lesving after 10 p.ﬁ.-when the

-

£011c8/suunss



‘police came upon his cars. Although no£ 1mpbssible, it is
not probsble that he;could have got there by other means,
excepﬁ by an max upusually‘fortunate colincidence of trans~

port facilities with the'sﬁdden need of ﬁhenappgllant. The

.'mégiat?ate'accepted that the appgllan# ﬁas in-J;hannesbhrg
;n 29th Séptember_: "lﬁgk‘he g;t theré ean'qnly remain #

fmatteriéfic;njecturés"" ‘Fenwick'is-the‘assistgnt super~
ingendant_;f the ﬁufcﬁabeila lécation; He kn;ws.the gppgin

lant and also his car. He says that at 12.30, PeMe on 28th

September, the appellant was at hils offlice with his{ the

appellént'é,car,‘and spokse toﬂhim in boﬁnectﬁon with & stand

in thé locstion for which he had'appiied. Fenwlck had

érranged to assist one- Viljoen thaf dey In effecting certsaln

repalrs to his‘pér. He neéded a jack and borrowed ons from

the appellant, who returned for it shortly aftermaxd 4 p.m.,

s$t111 deliving hls car. -He rémﬁmbe:sathe date'becahée v11joeh
o .
had"already approached hlm the previous day. that was a .
. - H :

'Sﬁnday and he was on his fprm, he-couid not dp anytbing,?bt
arranged 'that.ha would %@ggiiﬁim tﬁe next da&Q. On.2nd
October he @earg tﬁat th; ;ppellaht'é,car haa'been séizod
by the pélicé.: |

It 1s not diquted %hat'the distance

of 165 miles from Blosmfontelin to Hoetown cannot be covered -
. B ' . : i : .

- by/a.o;oc
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by a cer travelllng from sixty to seventy miles per hour,
in much lesgs than three hours. If Fenwick's evidence is

to be accepted, therefore, 1t must follow that the appellent's

car could not have beeh In pretoﬁn untll 7 p.m. or shortly
thereafter, It certainly could net have been there betwesn -
1 pem. and 2 pem., and neither could the appellante

The magistrate states in his

reasons for judgment : " Fenwlck gave his evideﬁce in a way

~

"ghich called for no criticism." He had, therefors, no

fault to find wlth thls witnesse In ragard to Ndaba he

observes that he had no resson to suspect any deliberate
untruthfulnesé and that he was porfectly satisfled that his

evidence was substentially the truth. Both witnesses, there-

-

fore, made a favourable impressions There is 11ttle to

-

oxplain why he rejected the evidence of Fenwlck, preferring

- -

that of Ndesba, ©He states in thls connection :"If 1t"(i. e

-

the appellant's car) "had been seen in the leccatlon at

- "7.45 p.ms,, then FPenwick!s evidence cannot stand. Not Af

-

"one considers accused's own statement that he and Selape,
Nafter leaving Fenwick's place at 4.30. p.m., used 1t %o

"the station' at 5¢30e Delle e+eess Ndaba was definite

fgbout the time bolng 7.45 p.m. when he notliced the car In

Wipe locablons The further happenings that night tend

"tO/oooooc
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"to make his story possible." This leaves the lmpres-
sion that the magistrate judges Fenwick'!'s evidence by a

false statement made by the appellent. ‘On Fenwick'!s evi-

dpnqe thQ car méy ﬁéry well have been In Eopstown by 7.45
" pim., &nd neither the false statement by bthe appellant nor

rNdabaYs'assertion thet He saw the dar gt 7.45 pem., Can

show that Fenwlck .is wronge . The po lnt 1s'thé# no witness
was &ble to say wilth any cértainty thet he saw the appellant

himself in the car et that time. That he was then driving
the car is something to be ;nféﬁred malirly from his alleged

| presence with the_éar at the Hopetown céfe-bétweéh 1l psme
and. 2 peme - The real issue faisgd by Fenwick's evidence
is nof wheﬁher thevcar was in H&petown gt about 7+45 pela,
but whether the appellant visited this cafe ﬁith the car
“at the-tiﬁa stated, In regard to thls lssuve, sas alraady‘
.>1ndicatod, ﬁdaba&s evidgnce-finds n; suppgvf in that ;f.any
';ther witness. What is %o be ﬁéished; is his evidénce

agalnst that of Fenwick. Both cannot stand togethef. In

~

‘Qealing with this conflict, HERBSTEIN J. observed that

- - -

 "penwick fixes the date and tims solsly on his own memory

"of certaln happeningé. But thet & particular thing on.

-

"which he relleds haprensd when he says 1t did was not .

"established in any wayj 1t rests upon his-ipse dlxit.

"When/se .



- 1,’_’) o
"fhen the relisbility of a witnesses! raecollection of .a
"partlicular happening is belng tsstéd,'his recolloectlion of

- ~

"another happening on which he relies but'which is not in~-
"dependently established 1s of no asslstance, Wheh,.thqre-

ffore, Fenwlck seeks to £ix the day by a telephons message
"he says he recelved on Sunday the 27th, he is only chgnging
"the test. " The goneral propositlon 1s no’ doub®

- - -

correct,_where the, wltness has no sbecial reason for rer~
membering the other happenings. But Fenwick does glve such

a reasons Viljoen hed asked him for asssistance at an lIn-

-

convenient time and in inconvenient circumstences, i.s.

- - -

, . .- :
on a Sunday while he was on his farm, Because of this he

refused and made an appolintment with him for the next dey.
Tre negxt day Viljoen came %o his office as a result of this

- -

appointm%nt, and that'wés the time when he borrowed the

-~

jack from the appellant. Ih my oplnlon it cannot be sald
" that Fenwlck had no good@ reason for ramembering the Sunday.
. When on the next Friday,- 2nd. October, he heerd that the

appellant!s car had been seized, 1t could not have been

a difficult mwatter for him to cest hls mind back to the

previons Sunday and to remember that he bobrowed the jack

from the. appellant on the Monday. 1In thauFircumstances'I

- | - hakbemad,
canrot agree that Fenwick's recollsction of what tramspired

-

On/.-nlco.
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on the sundéy,'is ofrno assistance.

In the result I zm unable to find

any adequate ground for-preferring Ndaba's?eviaence on the
crécial issue, to that of Fénwick. 'Bécadso bf this and

of Isaacson's evidence;which the xegisfraﬁé accepted, the.

magistrate should, in my view,~in splte of the fact that'
the car belonged to the appellant and that he hed made &
number of false statements, have nad aidoubt.aé»to whother

the appellant was the person who drove the éar in Hopstown

on 28th. Septembers. Ohe;cannot but have the gravest sus~

piéion_aé to the appellant's associatibn,with the dagga
found in his par at_pretown, but the evlidence gesms to

fall short of proof beyond reasonable doubt that he was

-

the person>whp conveysd the daggaa

in my opinion the appeal
wust Sheodd be

gucceeds and the 00nviction énd sentence axe 3ot aslde.

A
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