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i) THE SUPRENE GOURT OF SOUTH ATRICA

(aAppeliate Division)

In the matter between :-~

N. Je ERASMUS Aprellant

and

Je« J. N. FOURIE, N.O,. Respondent

Coram: Schreiner, A.C.J., Hoexter J.A. et Brink A.J.A.

Heard: 18the. Aupust, 1955, Delivered: 24 - & — Lg37a°

JUDGMENT

SCHREINER A.C.J, - The eppellent waSJro;elected a
member éf tke Téwn Council of Kempt§n Park in October 1952
a.nd his term of office was not due t§ explre untl]l QOctober
1955 ;r theroaL;uts. At a moeting éf the c;uncil held

on the 9th December 1954 the respondent, in his capacity

as Mayor of Kempton Perk and professing to act under sectlor

7 ;f the Municipal Electi;ns Ordilnance (N;..4 of 1927
(Transvaal) ); as amended, d@clared the appellantta ;ffice
of town counclll;r tov be vacant on the ground that from
the 30th January 1954 untll the 3rd November 1954 the
appellantts name had not appeared on the pariiamentary

voters? list framed under section 8 of Act 46 of 1946,

The/eiu...



The sprellant petitioned the Trensvasl Provinclal Division

for an orcder setting aslde the declaratlon made by the re~

spondsnt snd declaring the gprellant stlll to be a member

- - -

of the Town Councll of K@Emton Parke Upon reference to a

divisional court by the full court the matter came before

BLACKXWELL J, who dismissed the petitlon with costs. From

this order the sppellant now appesls to thls Court.

I
¥ ~

The basic provisicns of Ordinence

- -~

4 of 1927 for present purposes are sectlons 4 and 7, which

-

g0 Tar =28 materlal roadi~

"4,  Any person, male or femele, quslified to be regis~-

"tered as a voter ot electlons of councillors undar this
"ordinance shall bte qualifled to be elected as counclllors

"7 Any councillor who shall cease to possess the quallw

"fications by thls Ordinance requireds.....shall ipso facto
"vacate his office, and the mayore.....shall st the next

"meeting of the council declare any such vacancy which may

"have oCCUYTe@deecs s’

These provisions have under~

gone no changes materisl to the present inauiry since thelr

onactmont. But the same does not apply to other provislons

of the Ordinance. ‘Prior to 1950 section 8, 8o far as

moaterial/c.eees



material read:~

"8(a} Every white person, male nr female, being 2 British

"subject of the age of twenty~one yesrs and upwards who

"shell have resided within the municipelity for a perilod

- - - -

"of six months....,.shall subject to the discuallficatlons

- . - -

"hereinafter set out he entitled to be enrolled on the

"votera' roll for the municipslityec.eoes
" (b) Every pserson, being qualified in 21} respects as
"aforesaid e$cept that of residence, who is the reglstered

"owner of rateable property within the municlpalltyaswese

"and who 1s not disqualifieds.....shall te entitled upon

- - - - - -

"application to be enrolled on the voters' rolle.c..ss

Until 1950 cisqualification on

the ground of unsoundness of mind was dealt with iIn sec¢tlon

- - - ~

10 eand on the ground of criminaglity in sectlon 11,

The position in these pre-19350

- -

provisions clearly was that ths qualificatlions, the loss

~ ~ - -

of which by a counclller entsiled vacatlon of his office

under sectlon 7, were those set out in sectlon 8, l.ea

~ -

belng a whlte Britlsh subject of twenty-one years who came

- - - -

within the provislons regarding residence or the ownership

of propertys But Ordinance 19 of 1950 made Important

- ~

-

changss; thoe decislion of this appeal depends on the affect

of/“l"t.




"qualifled in terms of section Seeeees!

Returning %o section 8, paragraph

~ ~

(b) of sub-section (1) deals with zn interim situation,

applicable to elsctions In the years 1951, 1952 and 1853,

- - -

to meet cases wiere a personts name was not on a parliamen~

tsry voters! 1llist but was on the municipal voters!'! roll for

- - -

1049, In such cases the person could apply for enrolment

b - -

on the municipal voters'! roll under section 19(1}. In

- . - ~ -

terrms of sub-section (2) of the new sectlon 8 a simllar

- ~

application may be made by a person whose name appsars on

the parliamentary veoters! list for a Transvaal division

outside the municipality, if he owns basteable property
in the munlcipality. When zppllcations are msde under

section 18(1) the town clerk must enrol the appllcant's

neme "on belng satlsfied that such person 1s qualifled

Munder tlils Ordinancea"
Tt will be seen from the sbove

- -

extracts from the 1050 provdsdons that the mumicipal

votors'! 1llst or roll was made to depend on the parliamen-

- -

tery voters! list compiled under sectinn 8 of Act 46 of
1946, the qualifications for appearing on the latter list

being set out in section € of the Act. From 1950 onwerd

the municipal 1list was slmply to follow the parllamertary

[
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question on the parliamentery list, The énly additional
factors that thenceforward had to be taken lInto asccount

were the residential and property factors. From 1950 on~

wards 1f a person's name was not on the parliamentary list

he was not ontltled to he enroliled on the municlpal roll

or to vote at a municipal election,

What then was the effect of the
1950 changes on the positien of councillors under secticns

4 and 7 ? It was argued on behalf of the appellant that

the words "quslified to be registered as s vonter"™ in sectlion

4 3%111 refer to the same kKinds of factor =~ age, race

and nationality =~ that would have had to be taken into

account before 1950, and that 1t could only be the presencs

of those factors that could properly be described, in the

language of section 7, as the possession of gualifications.
Merely to have vour name on a 1list, while it may bse an

essential pleces of the electorasl machinery, i1s not, so it

was argued)appropriately described as a qualificatlon for a
voter and, therefore, for = cruncillor; it would be absured
to say that e counclllorr had ceased to posseés the nsces~

sary qualifications merely because his name had besen

- -

onltted 1n error from a parliamentary vcterst llste Pnint

-
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1ist and, in order to imsmra ensure propAr relatlonship,

tho new section 15 (1) (@) provided that the municipal
voters! 1lst should be kept up to date by adding the name

of "every person whose name 1s edded to the voters' list

"prepared in terrs of sectlon eight of the Act and who Is

"qualified to be enrolled In terms of section eight of the

"opdinance," or by deleting names deleted from the pare

liamentary vobmrs! list. The presence nf the words

"and who is qualified %to be enrolled etc.™, ls sufficiently

explained by tle factors of residence and ownership cof

rateablse property. “n conpection with the deletion of

namea it should be observed thst sectlon 11 of the Ordinance
,dealing with disquallification for criminality, was repealed
by the 1950 Ordinance, except In the significant case wherse

section 8(1)(b) applied, i.e. where during the years 1951,

1952 and 1953 a person whose name was not on a parliamen-

tary list could vote 1f his name was on the 1949 municipal

listjwhich wes compiled according to the gualiflcations in

the old section 8.

There ls no doubt that, so far

as the right to bs enrolled on the municipai voters! list
or roll is concernsd, thils in 1250 became wholly dependent

on tie presence or sbsence of the name of the person in

. question/-oooo-
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question on the parllamentery 1ist. The dnly additlonal

factors that thenceforward had te be taken iInto account

+

were the residentlal and property factors. From 1950 on~

wards 1f 2 person'!s name was not on the parliamentary list

he was not ontitled to he enrolled on the municlpal roll

or to vote at a municipzl elsction.

What then waes the effoect of the

1950 changes on the pesliticen of councillors under sections
4 and 7 ? It was argued on behalf of the aopellant thet

the words M"aualified to be reglstered as e ¥oter" In sectlon

4 still refer to the same kinds of factor =~ age, race

and nationglity ~ that would have had to be taken Into

account before 1950, and thst it could only'be the presence

of those factors that could properly be described, in the

language of section 7, as the posssssion of qualificatlons.
Merely to have your name on a llst, whlle it may be an
essential plece of the electoral machbinery, is not, so it
was argued,appropriately described ss a qualification for a
voter and, therefore, for e CﬁUncillér; 1t wéuld be absurgd
to say that a councillér had ceased to possess the neces~
sary qualifications merely becsuse his name had been

- ~

omitted in error from a parliamentary vctors! list. Polint

.
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was glven to this crntention by reference to the provislons

of Act 46 of 1946 {sections 22 and 23) which deal with

objections to the presence or absence of names from a par-

liamentary voters' list.

There is certalnly force in these

arguments, and it muat, I think, be conceded that generally

speaking qualificastions ere thought of rather as qualltlies

or attributes of a person which he possesses because He 1is

himself, than gs the collateral effects of his name having

been placed om or omitted from a list. But under the
1950 legislation the Frovincial Councll, while leaving

the qualifications for & ¢ouncillor to be found, via

the gualificatlions for a voter, Iln section 8 alone, made

~

the vital requirement the appearance of the person's name

-

on the parllamentary voters' list. It is possibhle that

the apparently disproportionate effect of the erroneous

- w - -

omisglion of a councillor's name from the parliamentary

v;ters’ list was overlooked 1n 1950, Ar it may bé thet 1t
was thought that the chances ;f such a happening were t;;
slight to requireispecial.treatment; or there may heave

been ;ther c;nsidérati;ns. But the form gf the 1950 amend;
ments polnts stréngly té the view that the rmuniclpal
officials were thenceforward to be relleved ;f enguiring

-

INto/evenn.




into what had up to that-date been the gualificatlons of

voters and therefore of counclllors and fhat the essential

qualification'was to bs the appearance of one's name on

the parliamentary list. If your name was there you were,

subject to resldence or property ownershlp, to be Guall-

fied; othorwise not, whatever you might be abls to prove

in regard to your age, race and nationality.,

Ve were referred to tne cases of

-

Flinthem v. Roxburgh (17 Q.B.D. 44), Perry v. Returning

officer, Stanger (1935 N.P.D. 573) and Herholdt v. Brummor

N.O., (1951(4) S.4.624), as showing that there may be g

~ - - -

distinction, under particular electoralfprovisions, be=
tween the quallficatlon of & voter and the right to vote.

Such a dlstincticn is, of course, quite possible under

-

spproprlate provisions but as erpears from the sectliomsof

the 1950 Ordinance quoted above, no consistent use of the

expressions "qualified" and "entitled" #o be "reglstered"

- - - ‘\’nt \, -
or to be "enrolled" 1s dlscernible, which pcintp sway from

4%

- - - -

the view that a guallfication for enrolment on the munl-

cipal roll 4s the presence of one's name on the parliaw-
mentary liste. It is not necessary to declde whether a
distinction was properly drewn by de WET J. in the last~

’ na’med/.....-
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named case between cualified (bevoeg) and entltled
(geregtig) for the purposes of applying section 4 to @

cage falling under sectlon 8(2); iIn that cese the

applicant's nagme appeared on a parliamentary voters! list
~and that factor was not In lssue.

The 1€50 change, in my view, hsd the
effect, not thet the qualifications for alcouncillor have
n;w t; be s;ught in what Act 46 of 1946 has t; say aboutb

the age,race and nationality of a voter, but that the

quallficstions must still be sought in section 8 of the

27N T N ’
Ordinance, s most Ilmportant one being that the person's

name should appear cn the parlismentary ¥oters! llista

Whatever tho r%%on why the eppellant's name dlsappeared

from the perliamentary list,by thet disappcarance he

ceased to possess the qualificatlons frr a councillor and
had to be dealt with under sectlon 7a
The appsal accordlngly falls end

must be dlsmissed with costss

Hosxter dJ.A.

)
;(cv\(‘.w
Brink A.JCA. )



42. JUDGMENT
IN THE SUPREME COURT OF SQUTH AFRICA

(Trensvaal Provincial Divigion)

17th February, 1955.
ERASMUS Ve FOURIE

BLACKWELL, J.: This 18 an application by a town counclllor
or former town councillor of the Municipsality of Kempton
Park for an order setting aside an order made by the
Mayor of that Municipality on the 9th December last
declaring him to be disqualifled from gitting as a coun-
cillor. The meyor, after taking opinion and enquiring 10
into the facts came ﬁo the conclugion that in terms of
gection 7 of the Municipael Elections Ordinance No.4 of
1927 the applicant had vacated his office 1n that he had
ceased to possees the qualifications required by the
Ordinence, and that 1t was the duty of the mayor to glve
effect to that by declaring his seat vacant. The sole
question in this case is whether as at the date that
declaration was made the applicent had ceased to be quali-
fied, '

Section 4 of the Ordinance deals with the qualifi- 20
cation of councillors. It saye this. "Any person, male
or female, qualified to be registered as a voter at elec-
tions of councillors under this Ordinance shall be quali-
fled to be elected a councillor." That raises the question
who are then qualified to be registered as voters, that 1is
to eay, on the Municipal Roll. That matter 1s governed
by section 8, as amended, of the Municipal Electlons
Ordinance 19 of 1950 and it is clailmed that the applicant
was qualified to be regietered under section 8(1){a) and
(b) of section 8 as amended. I will desl firet of all 30

with section 8(1)(b) ae emended. It reads aes follows:
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"Any person whoge name does not appear on a voters! list
prepared in terme of section 8 of the Act but whose name
lawfully eppesred on & voters'! roll or list in forece in
the municipelity under the provieions of thise Ordinance in
respect of any elecfion held thereunder during the month
of Ooctober 1948, shall, upon application in terms of sec-
tion ninetesn, be entitled to be enrolled on the voters'
roll or 1list of thelmunicipality in respect of eny annual
election or election to fill a casﬁal vacancy held during
the years 1951, 1952 and 1953." I shall assume in favour 10
of the applicant that he was on the roll in force for the
electione of 1949 and I shall ageume that the fact that

he 18 entlitled to méke application 1s, in terms of a

decision to which my attention has been drawn, sufficlent

to quelify him. That decision 1s Herholdt v, Brummer, N.O,

and Others, 1951(4):S.A. 624 (T). But the difficulty 1is

the interpretation to be given to the last three lines of
this seoction. Is ite operation limited solely to the years
1951, 1952 and 1963 or are those operaetive words to be

held solely to relate to the words "casual vacancy". 20
Mr. Xuper has argued that the worde "annual election® have

no time qualificétion whatever, that may mean an annual
eleotlon whenever that is held, and that the qualifying

words as to the years 1951, 1952 and 1953 relate solely

to a -casual vacancy. I do not agree with that view.

I think that the worde "during the yeers 1951, 1952 and

1953" apply to both ¢laeses of electlions, namely, an

annual election or an electlon to flll a casual vacancy

and, therefore, thaet the virtue of this clause as providing

& pogslible qualification for the applicant did not exlst 30
in 1954, and that sub-section 8(1) (b) affords no relief

to the applicant in the present case.

That brings me to the mein point which has been
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argued before me wiFh much persuasiveness by Mr. Kuper
this morning. The facts do not admit of~doubt. The
voters' roll, for the relevant period, came into force as
at the 30th January, 1954, and the name of the applicant
did not appear on that votérs' roll. It seems to be the
case that the omission of his name on that roll wae acci~
dental or due to thé negligence poesibly of the registering
authorities, and his name was eventually put on the roll
as at the 3rd November, 1954. When, therefore, the matter
came before the Councll on the 9th December, 1954, the 10
position was that his name had not been on the roll as
orlginally fremed and Gazetted, and had not been on the roll
from the period January 30th to November 3rd, but 1t had
been reetored to theé roll or put on the roll, the phrase
doee not matter, as from about November 3rd and was on the
roll when the matter came before the Town Council at
Kempton Park. I have to decide what is the effect of
gection 8(1) (a) of Ordinance 19 of 1950 read with section 4
of Ordinance 4 of 1927. Mr. Kuper argues that inasmuch as
the applicant's nameIWas left off by negligence or ingd-
vertence and inassmuch as it was restored, this restoration
must relate back. He wae in effect put on the voters' roll,
the authorlised gazetted votersg! roll of Janusry 30th 1954
and, therefore, any disqualification that he did suffer
from wae not only removed as at the 3rd November 1954, but
never really existed. He never really wag a diesqualifled
man; he never really was subject tTo removsel under section
7 of the mein Ordinance.

I go back to that seotion and read it. ‘"Any
counclllor who shall ceage to possese The quelifications
by thls Ordinance required" and the Ordinance says that 30
in order to possess tﬁe qualifications of g councillor
you must be qualified to be registered as & voter. Sec-

tion 8(1) (a) eays in the plainest languege "Any person !
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whose name appears on a voters' list". It does not say
Yought to appear! qr 'whose name ought never to have been
omitted" or "whose name is restored", it uses the word
"appears™ and that 1s a question of fact. It i1e not
denled that the name of the epplicant did not appear on
thig voters' liet as at the 30th January and did not
appeer on that voters' 1ist until the 3rd November. It
geemg to me to be perfectly plain that if any Parliamentary
or Provinclal electlon had been held in the ccnstituency
which included Kempton Park and the applicent had turned 10
up at the polling béoth and claimed to record his vote he
would have been refused that right. The test is, weas
his name on the votérs'! list. It was not. It may well
have been no fault of his that his name wae not there, it
may well have been that by taking proper steps he would
get his name put on'the 1ist, but unless and until that
was done he could not have voted. From the 30th January
to the 3rd November hils name did not appear on the voters!
1ist and as soon ae the voters' list came out dated 30th
January, effective from the 30th Januery, and his ngme 20
was nhot on the list, then in the view I teke of the matter,
he ceased to be qualified 1n terma of section 4, and was
liable to be removed in terme of section 7 of the Ordinance.
His disqualification;existed throughout the whole period
Januery 30th to November 3rd, 1954.

The only other quesetion I have to consider 1s
whether on the 9th December the mayor was Justified in
taking the step that he did inasmuch as his name now o
appeared on the voters' list, inasmuch as it now appeared
that the omission of his name from the voters' list was 30
through a mistake on the part of the regilstering authori-
ties. I cannot say that that has any relevance. If he

became disquelified i1t was as at the 30th January, 1954,
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and at any time from then onwards, on the matter coming to0
the notice of the municipal authorities it was the duty

of the mayor to declare that he had vacated hls seat.
That the mayor did not carry out this duty until December
1954 seemg to be irrelevant. He had forfeited his seatl,
he haed become disquallfied as at the 30th January and it
is, in my opinion, immaterial that when the law was
enforced on the 9th December he had put himself back on
the roll.

The application, therefore, must fail. It 1e 10
diemiesed with costs.

o . sty 40 ot P



