C4ss
G.P.-5.12136—1952-3—2,000. UD.J, 219

In the Supreme Court of South Africa

In die Hooggeregshof van Suid-Afrika
Preyincial Division).

ﬂ %&Mﬁt Provinsiale Afdeling).

Appeal in Civil Case.
Appél in Siviele Saak.

P

})_/1{1:': KON /0/79.é- S . AT Appellant,
- ” versus
. . ’ d .
CTZEUT2LSNE Rk é}f PR o W 4 5’; (e, Respondent.

! Appellant’s Attorney Respondent’s Attorney L ’

r Prokureur vir Appe[lantj.gsz:zﬂiﬂém —Prokureur vir Respondent[ }fd%]z’
Appellant’s Advocate " * Respondent’s Advocate - B
_Advokaat vir Appellant......... Advokaat vir RespOndent ... o= —smmm

/ Set down for hearing on 22 - b /4 Q: ”1"’1"9?&

/" Opdierol geplaas vir verhoor op et "}V/ VAP L8, :

L \ 4 — .

V !‘\ - » l N ATJ L :_,_A / ‘/A ;;,.a/ :v_,:" . !" R j/, lr,_v -

. R E A ey =7

K-S/ T f ir

; - 5 T P

. N A 4

4 T s K4 ' . |

o /
C.{F"?? /_‘f/_{'__

? ot "’/{( 'f

_ 2.3
{ .
= T, '}Li-f\i"“"'

‘ 3.' !-f e



LN THE SUPREME COURT OF SCUTH AFRICA

{Appellate Division)

In the matter between s+~

SEEWAN TOMES AND COMPANY LIVITED | Appellant
and
COWMIISSTIONER O CUSTOMS & EXCI1SE Respandent

Coram:=-Schreiner A4.C.J.,v.d.Heever,Hoexter,Fagan
ot Stegm,JJ.a.

Heard: 23rde. Avgust, 1955, Dellivered: 3¢ — & - }‘ﬂ)‘y

JUDGMENT

- e e - ——

SCHREINER A.C.J.:= The appellant, a Hong Kong

company, sued the respondent in the Natsl Provinclal

-

Division for £9027. 1ll, 5, belng demages arising out

of the allegedly unlawful selzure on the 20th February
153 and sale én the 10th October 1983 ;f certaln fire;
crackers lmrorted Iin Qctober 1652 bj the appellant
through the Port of Durban, The respondent ;n the 18th
Ostober 1954 filed a plea alleging (a) that the im~
portation was 1llegal as having been made with;ut an
import permit, in breach ;f Government N;tice 2948 ;f
the 19th November 1981, which wes issued under War

Measure 146 of 1942, as amended, (b) that the goods were

1ieble/esev.,



ligble to forfeiture under sectlon 132 of Act 35 of

1944, which I shall call "the Act", as having been Iim-

-

ported in comtravention of a law (l.e. Government Notice

2943) other than a law relating to customs, (c) thet the

gonds were selzed under section 143 of the Act, which

permits the selzure of goods liagble to forfeliture undar

-

any Jsw relating to customs, (d) thet, having been

selzed, the goods, in terms of sectlon 144(1) of the Act,

were degemed to be condemned and beceme subject to dis+

posal in terms of section 147 of the Act, In She absence

of a notlce of clalm glven within one month after the

" date of the selizirwe, and (e) that, no such notice heving
been given, the appellant was barred under section 144(2)

of the Act from bringing any legal proceedings whatever

- o

- -

based merely or upon the selzure of the goods.

To this plea the appellant flled

certain exceptions two of which were upheld and others

dlsmissed. One of those dismissed was to the whole

plea, and in order to understand its nature 1t must
further be recorded, (a) that on the 3lst August 1953

the Natal Provinclsl Division held, in the case of

Vincent and Pullar v. Commissionsr of Customs (1954(2)

-

S.A. 33), that section 132 of the Act was a law other

than/.-.---



than a law relating to customs, and (b) that on the l4th

October 1953 thers was promulgated Act 36 of 1983,

section 1{1) of which amendad the definitlon sectlon of
the Act by adding -~
" 1lagw relating to customs! Includes any provislon of

Pthis Act ",

and section 1(2) of which reads ~

"(2) subsectlon (1) shall be deemed to have come into

"operation on the 5th day of June 1944," the date of
commencement of the Act.

The exceptilon In question, which
L b4

was overruled by the court below, is In the followlng

terms i~

"the Plalntlff excepts to the whole af Plea as being bad

"4n law and insufficlent in law to sustalin the defence

"in that Annexurs 'B'," a notlice clalmling the goods,

~

"having been admlttedly wrltten and received within one

- - - -

"m;nth of the p»romulgation ;f Act No. 36 of 198563,

fthe Defendant had ne right to dispése éf the gé;ds une~
fless and untll they were condemned ;r declared forfelted
"pby the Court, or, alternatively, untll the concluslion
#af legal procesdings breught against him by the Plaln-
ngiff ;r the lapse éf ninety days of the date ;f the

Motice under Section 144(1) without the institutlon of

nguch legal préceedings during that period." y
In LN
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In brlef, the appellant's cgs30 was

that the vincent and Pullar decislon was correct ang

-

that, despite the form of the provisions of sectior 1 of

Act 86 of 1953, the notice of cleim, which under sectlon
144 (1)} has %to be given within one month aTter “Le date

- -

of tho seizure, on pain of barring under section 144(2),

could effectively be glven within one month sftor the

coming into force of Act 36 of 1053, 23 hed in fact

bsen dono.

The guthority principslly relled

upon by the eppelliant's counsel was Curtis v. Johannes-—

burg Municirvallty (106 T.S. 308). Curtls in July 1605

began an sction ageinst the municlipelity in respect of an

3MW-3

accldent which took place in 1904. In August 1904 en
'

ordinance was passed which inter alia provided that

"All acticns ageinst the council" of Johannesburg "shell

"be brought within six months of the time when the

"'causes of such actions arose." On sppagl the majeority
;f the u;urt (IYNES C.J. snd VASON ) heiﬂ that the
actlon was prescribed because it wss not commenced wlth-
in six months gfter the pr;mulgﬁtlon of the ordinence,
SIITI J. dlssented, helding that the breséription reriod

was not applicable to actions the cause of which arose

bafore/......



before the ordinance ceme Into operation. The judgments

contaln interestlng end important remarks upon the canon

- - -

of interpretstion that In the absencs of clear language

the legislature must be presumed not tn have intended to

bring ebout injustice by taking away vested rights or
producing prejudicisl effects retrospectivoly. The

magjority of the court held that, despite the clear lene

guage of the section, squlitable considerations and

- . ~ - ~

common law suthority requlred that the period of prew

- - ~

scription should ke taken to have commenced to run, nét

from the date when tho cause of action erose, but from

the date of the promulgation of the ordinances The case

was used by counsel to support the contentlon that,

desrite the arparently clear lenguage of sectlon 1 of

Act 36 of 1953, the one month within which the goods have

to be claimed under sectlon 144 (1) must bo tsken to run,

- -

not from the date of seizure, but from the date of the
promulgetlion of Act 36 of 1953. For otherwlgse, it was

pointed out, the unjust result would follow thal, assuming

Vincent and Pullar's csse to have heen corrsctly decided,

a person would lose the right to have the lssue tried,whether
or not condemnstion sutomatically followed upon the selzure
of hié goods becguse he had fsiled to give notice at a time

when, as

'Vincenf{......



Vincent ard Pullar decided, such 2 notlce would have been

unnecessary and irrelevant.

The difference bLetween 2 case like

Curtlis's and the present nne 13 brought out by the follow-

- -

p
ing remarks of BUCKLY L.J. in West v. Gwynne (1911 2 Ch.

S |

1 at page 11 ) := "During the srgument the words

" I1pgtrospective! and 'retroactive'! have been repeatedly

"used, and the question has been stated to be whether

"gection 3 of the Conveyancing Act, 1892,is retrospectives

"To my mind the word 'retrospectlve! 1s inaprropriate,

"and the question is not whether the sectlon is retro-

fngpoctive., Rotrospective oporatlon is one matter. Interr

"ference with existing rights 1s another. If an Act

-

"provides that as et a past date the lew shall be taken to

fhave been that which 1t was not, that Act I understend

"to be retrospective. That is not this case. The

"questlon ie whether a certain provislon as to the con~

ftents of leases is addressed to the case of all leases

"or only of some, namely, leases executed after the pgs-

~

"sing of the Act. The question s ss to the amblt and

“scope of the Act and not as to the date as from which

"the new law, as enscted by the Act, is to be taken to

"have been the law." Curtig's case was of the agme

type/esuses



type as West ve. Gwynne, while the present case is one of

v B
true retrospectivity In the strict sense used by BUCKLY L.J.

Where one 1s deall-g with s case of true rétrospectivity

1t will generally, I apprehend, be more dlfficult to draw

iInferences ac to the 'egislature'!s presumed Intention not

to produce injustice, since ex hypothesl the leglislature

is creating a situation In which the conduct of persons
1s sffected by rules that dld not exist at the time of

the conduct,

However that may be, true retro-
- f‘w \?mw\\‘ l’“"“}'”"‘" -

spectivity is no doubt to be cealt with on the same
I

genoeral llines as Interference with exlsting rights, end

- ~

where there is real room for doubt as to the meaning of

a provision, the interpretation producing the less hersh

results should be favoured. But here the meaning of the

- ~

section 1s perfectly clear. Counsel rlghtly conceded

that, 1f the definition clsuse had from the commencement

of the Act included what appears in sectlon. 1(1) of Ast

-

36 of 1953, he would have had no srgument to advence.
But subsection (2) can only mean that whenever the questior

becomes material the courts must treat the ACt as having

- -

from 1ts inception conteined the additlon %o its defini~

tlon section contained in subsection {1). Subsectlon (2)

15/ 00eass



is not capsble of being interpreted ss meaning that

subsection (1) is to be dsemed only for certalm purposes

- - ~

or auslifiedly to have come into operatlion on the 5th

June 1944,

For thess reasons it 1s unneces~

~ - -

sary to congsider the correctness or otherwise of the

Vincent and Pullar decliston. The appeal is dismissed

with costse

Van den HecaVer,J.A.; ﬂ/fa/./_’/:
F.55
J.A. : .
HooxteT, J.4  Comem 2.9
Fagan, JJA. ;
Steyn, J.A. )



