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i TR STIP™VE COURT o1 SOUTH AFR1GA

(4ppellate Division)

of
In the metter Em=rm -

E. pavte JOZA™:ES FREVERIX LOUBARD. lst.appe’lant
x

ISABELLA JOHANMA MARE 2nd.arpellart
{born Temmer)
and
RICHYARD HERHANUS LEMMER 3rd.Appellant

CoramsSchreiner A.C.7., van den Heever, Hoexter, Fagan
ot Steyn, JJ.A.

Keard: 23rd.Ausust, 19F5, Delivered: b — q — Vq '3~

JUDGKHEDNT

L

SCFREITER A.C,J.:~ On the 20th Au~ust 1898 Petrus
Johannes Lombard and bls wife Isabella Johanna Lombgrd
(born Bothal), whoem I shall call "the testators",executed

a mutual wlll vhereunder they bequeathed the immovahls

proverty of thelr estete tc thelr children or threir law-

ful descendants por stirpes, "onder expresseg voorwaardon

: A
"dat het vaste eigendom op de grond onvervresmbaar zal

IS
"z1jn, ultgezonderd tusschen de erfgenamen zeclven of
Phunnme wettigo afstammelingen tot ssn het derads goslacht

"toe." The flrFst appellant ls the son and the secnnd

and third appellants are grandchildren of the testgtprs;

theY/""lo.



they are the roglstered owners of land which formed part of

14

the 1mm;vable pr;perty §f the estate and their tltle deesds
carry, in substance, the above guoted restrlctlon.

The lerd in question was belng used
for agricultural purposes when the wlll was executed and 1t
is 5t11l so used, and the likelihood of minerals in payable
qéantitles being dlscovered thereon only arose recently.

A gold besring reef series is known to lle beneath the land
but this ceries has been worked for gold ié the nelghbiour~
hoed withéut much success. Recently, how;ver, there have

Lean reports that reefs of the serles carry uranium as well

as gold; and there 1s thus a possidillty that gold and

uranium In payable quantities may be found to exlst under

the land of the appellants. In July 1954 they entered

into prospectlng contracts, which included optlons to pur-~

chase thelr land, the contracts being condltional upon the

grant by the Trsnsvaal Provincial Dlvlision of the Supreme

Court of an order in terms of sectinn l{c) of Act 2 of

1916 for the removal of the Bbove quoted restriction.

- - -

The relevant portions of sectlons

1 and 2 of the Act, as esmended, read :- )

"l. If any beneficlary Interested in lmmoveble property
which 1s subject to any restriction Imposed bv will...i..

desire/......
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desire to have such restriction :omoved......on ?he ground
that such remnval......wlll be to the advantage of thd per~
sons, born or unbern, certaln or uncertaln, who are or will
be entitled to such prcpertys....sunder such wille..uas

such beneflcisry may apply to the court for the removel..s...
of such restriction, and the court 1f satlsfled =~

(c)that since the teking effect of the will......‘
circumstances materially effecting fhe value of
such property have arisen which......were not
contemplated......may remove,.....ahgwsuch
restrictlion and order such propertylto be sold...
or make such further or other order ss te the
court shell seem just. ,

2. In the event of the court ordering any such property
+....0to e s0ld, it may further order that the preoceeds
derived from such sale - ’

(a)pe pald over to some person specifixally aprolinted
by the court who shall, for the beneflt of the bene-
ficlarlses,invest the same In securities or lmmovgble

property which shall mutatis mutandis he subject’to

all the terms conditions and trusts contained in the
wlllee..ns O )
(bjve distributed among the beneflciaries in being to be

enjoyed by them sbsolutely. "
The appellants set déwn an appllca-
tion in the Transvaal Prcvinclal Divislon fér an order
|
removing the restrictlon, authorlslng the appellants to
enter Into the contracts and authérising the registration
;f the contracts against the relevant title deeds, There~

after thoy gave notice of an edditional prayer, being for

an/o-oco.
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an drdsr under section 2 (b) of the Act directing that
"the proceeds derived from the sales of thé mineral rlghts

"gndﬁéor the surface of the propertles......he distributed

"to" the appellants "to be enjoyed by them sbsol tely."

4 curster~ad~litem was aprnlinted

to 811 minor snd unborn beneficlaries and nrtice was sdrved

by reglstered letter on all major beneficlaries under the

will., At the hearing the appellants, through thelr

counsel, intimated that they would prefer that no ordsrn

~

removing the restriction should be made 1f the court was

not prepsred to grant the prayer for distributlon under

gsactlion 2 (b). After hearing counsel for the appellsnts

the Transvasl Provincial Divlsion made no order on the

|

applications NESER J., wlth whom ROPER J. concurred, stateg

in his judgment that re would have been prepared, subject

to proef that the prices ln the prospecting contracts ware

falr, to grant the prayers for an order removing the re-

strictlon and suthorising the executlon and reglstration of

the proépecting c~ntractss DBut as the c;urt, hélding tﬂat
1t had & discrebion in the matter, was not disposed to qrder
the distribution of the proceeds among the appellants for
their sbsolute enjoyment, refusal of the applicatién neces~

sarily followed, in view of the appellants' at®itude. Thet -

attltude/.....: |
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attitude was modified before this Court, which wag reqhested,
:¢ 1t should not direct the distridbution of the proceeds

among the appellants, to make such order as weuld enable

the restriction to be removed and the proceeds to be daslt

with for %tho benefit of such persons as were or might become

sentitled thereto.

!

The principal issue before this

~

- /n
Court wes thus whether an order for distribution under sectlo

2 (b) shruld have bosn granted. It was argued for the

riy Wit fo\
appellants, and I shsll sasuxe rightly, thet »s ew apreal
’ ”

to this Court s glven under sectlon 4 of the Act no

question of reluctence %o Interfere with the exercise of a

discretlion by the court of first Instance afises.

The question whether in par-

.

tlcular clrcumstances an order shotld be pgranted under

- ~

section 2 (2) or under © (b} has “oen discussed in several

|
cases to which woe were referreds In Ex parte Delton{1941

0.P.D.238) an order for distribution was granted where

there wes & restriction of unlimited duration agalnst

zlienation out of the family. In Ex parte Swardt ( 194g

-

0.P.D. 263) and also, it seems, upon an unreported applicar
tion In 1943, simllaer orders wore granted to other applicants

WhO/aoo---
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who were benafliclarlics ununr £hn came will. as thet Lrvolvegd

-

- Tu

in Ex parte Dalton . These cases were followed when yet
another aprlicetlon was made in respect of the same will

{Bx narte do Swardt,1953(4)8.A.652), but the court expres~

sed the view that had it not been fcr the previous declalons

~

In respect of the restriction under the same will it wpuld

PO -

have been disposed to direct that the proceeds should be

daalt with under section 2 (a}»
It should be observed that the
restricticn involved in the ghove cases wags in berms un~

limited while %in ile ypresent cege thare is the oxpresg.

Timlitation until the third generatlon. The restrictign

-

under the present wdll was examined in the caso of Ex parte

ven Eeden and Others (1905 T.S. 151}, where an application

wes made at cormropn law for leave to entar Into prospeciing

contrects in respect of lsnd & smell part of which was

covered by the seme restriction as 1s in question in the

prosent matter. WESSELS J., at first Instance, refused

the aprlica®tions &4fter holdlng that the restriction was

real and not perscnal, the learned judge said, at page 153,

w
-

"I cannot see how 1t can te gald thet the words 'untll the

"third generatlon! are net to be regarded ad creating e

"fidel~commissum in favour of the third generation." AR

appaalflo " s 00
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appesl was dismissed and INWES C.J., with whom SOLOMON and

CURLEWIS JJ. concurred, pninted out aﬁ,uage 154, tast the

rostriction might have been a nude one but for tlie words

w

which excepted from the préhitition allenstion esmong the
hoirs or thelr descendants down to the third generatlon,
The inference dGravm was clearly the same as that so em-

phaticelly stated by WESSELS J. In the court bhelow.

The view exprsssed in van Eeden's

-

case that this will creeted s fidel-cémmissuin 4in favour of

the third generation might, Lf asccepted ss correct, suffice

for the dlsmissal of the present sppeals But 1 think‘thqt

it skould be pointed out thot the Act does not anywhere

refer to fildelcommissa. It deals generally wlth the

removal of restrichtlons t~ which lmmovable proyperty hes

bean subjected. Whather, therefors, in any partlcular

case the restriction would more eppropriztely be called by

some other name than fidelcommissum does not scem to be
important. Agaln it sh;uld be néted that)alth;ugh
"yeneficiary" is cefined in section 7 as "any person entlitl-
fed to a beneficial interest......", the contoxt shéws that
in section 2 (b) the beneficlaries ave the same as "the
"persons, b;rn or unbérn, certain ;r vncertaln, wh; are ;r

"will be entitled to such property" who are mentioned 1In

Section/oo s e e



section 1 (cf. in re Estate Scholtz,1937 C.P.D.146 at page

149). Tt 1s true that in the asbove quoted extract from
sectlon 1 the words "ere or will" instead of "may be ;f
"becéme" or the like, suggest certalnty, but the preceding
words,"b;rn ;r unbérn, certain or uncertaiﬂ," sh;w thet the
Interests which the ccurt must regard end, Af it is th;ught
proper, protect sz® include those that smount t; mere
chances or hopes of benefitling from thre resﬁrlotion. The
Act does not specifly the kind of beneflt that ls té be
regarded or protected, but the language of sectlon 1
Indicastes that the power given tc the court is iIntended,
broadly speaklng, te be used f;r the advantage ;f all per;
sons who may, accordlng to clrcumstances, scquire the pro~

perty by succession or by purchase, where the restrictlon
takes the form of a right ;f preomptlion, g8 limitation t;
allenatlons within a partlcular class or tbe like.  What-
ever the form of the restrliction the prospects of advantege
may range fr;m a slight possibility to e stf;ng probability;
the court has to take all the circumstances\into account

in deciding which course to follow. I agree with what was

sald by MURRAY J. in Ex parte ven Vuuren (1¢37 T.P.D.144 at

page 147) that where the testetor has evinced a clear desire

to_benafit future generations of his descendents this l1ls a

reason/eeeees



reason for preferring the use of section 2 {2) rether than
}
section 2 (b), fut apart from cgses where there is such

a clear indication, and assuming that the reason for maklng

g particulsr rostriction may well have been something cther

than regard for the descendsnts, 1t gtill remsins right, I

think, that the expectatlons or hownes of persons who might

- - w -

benef it from the exlstence of ths restriction should not bs

lightly destroyed by the exerclse éf tho p;wer glven unger
section 2 (b).

Applying the sbove considerstions I
am in sgreement with the view taken by the Transvasl Pro-
vinci1sl Division that this was n;t g8 cgse f;r the applicetion
of sectlion 2 (b). The sppeal is dismissed, but the maptter
is remitted to the Pébvincial Divlslén for reconsideration

and, Jurthe deciglen
in the light of such evidence gs the appellants may put.

bofore it in relation to the falrmess of the priices. The

appellants must pay the costs of the curator-ad-litem.

|
:

Fagan, J.A. )
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Steyn, J.A.



