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IN ThEL SUPREME COURT OF SOULH AFRICA

(APPELLATE DIVISION).

In the matter betwesn:- | J

POW/ER STEEL CONSTRUCTION \
COMPANY (PROPRIETARY) LIMITED

Appellant
|

and !

AFRICAN BATIGNOLLES CONSTRUCTION$
( PROPRIETARY ) LINITED.
Respondent
|
Coram:- Centlivres, C.J., Schreiner, van den Hsever, ,
|
Hoexter et Fagen, JJ.A« :

Heard :~ 23rd May, 19EL, Delivered:~ .
' 8/ /1%
1
|
VAN DEN HEBVER, J.A. J UDGMEUNT

Respondent Company 1s the proprietor

|
of two unexpired patents, Nos, 9323 and 10802, the second

being a patent of additlion.  Both are entitled "An |

1
-’

improved method of, and means for casting in situ concrete

structures, particularly reilnforced concrete cooling towers".

|
Both patents were granted under the provisions of Act

In the ceomplete specification of the maln

2 of 1°15,

patent both method and means are set out in great detail ,

Having "particularly described
<

and 1llustrated by drawlngs.

: |
and ascertalned the nature of our seid invention, and in what

I
2/ nanner Cbessserrensanrasy



2

manner it is to be performed" the patentee proceeds
G claien 94
to make 22 clalms, The first flve cleims, are method

4 |
claims, Of these the first and wldest claim asks forl

protection for a method of casting in situ concrets strTctures,

particularly reinforced concrete cooling towers)

- characterised In that the method involves seven steps, ‘

The other four method claims contaln sutordinate integeﬁs

of the mesthod. ‘

f

Clalm 6 opens ths "means" claims and

is prefaced by the phrase "Por carrylng out the method

slaimed in any of the preceding claims, means comprisin

Geesensaassssnncnals All the subordinate "means" claims
save No. 22 are Integrated by reference directly or indjrectly
with &kz ¥Yo. 6. Claim 22 reads:-

"Means for use in castfing in situ concrete structunes,
particularly relnforced concrete coolihg towers,
constbucted, erranged and adapted to be used or to
operate, substantlally as described and illustratjd

in the accompanying drawlngs."
One of the "means" claimed -~ I

do not at present conslder the scope of the claim -

5/ is soe v A abRéCEA Rt s ke na N EEEnd



is a hoist-tower carrying a radiasl arm adjusteble as to

length and height and chutes for depqsiting concrete on the
structure being built. Patent MNo. 10E8@2 purports to
disclose "an improvement in or modification of the invention

saet forth in our patent No. 9323%. The first claim

reads -

"An improvement in or modification of our inventio
set forth in ou¥ patent No. $325 comprising in combina-
tion, a tower which is adapted to be helghtened at
will, e.g. by making additions to the top thereof?

etc stc. lo-tqtt!-ilﬂoaﬁtﬂlnolcl'oao"

The 12th claim readsi~

"An improvement in or modification of the invention
set forth in our patent No, 9323, constructed,
arranged and adapted to bs used substantlally es
herein described and 1llustrated in the accompenying

drawing " i
Appellant company averred that it had
invented e method of constructing cooling towers and‘
nad deosigned equipment for that purposes Disclosing fthe
nature of its allsged invention it called upon respondent
feb 3q s

in terms of Section 56 (1) (al‘for an acknowledgment that

execution and use of the method and equipment invented

4/ by [(FENEFEENFENENNENNENICNINNNERD |




4.

by appellants would not be an infringement of respondent!s
patents Nos, 9323 and 10802 or either of them. Upon this
request belng refused appellant applied to the Commissionefs

3

Court in terms of Sectlion 56 of Act 37 of 1952 for a

declaration that use of the method and avparatus particylarised
in appellant's confidential disclosure would not

constitute an infringement of Union patents 9323 and 10802,

or either of them.

In thelr petition appellants admit

that in the wsz @f 1ts method 2nd appabatus }

"the hoist-tower to pour the concrete mix will in 41l
meterial particulars be identical with that descr’rbed

in the specification of patent No. 10802,"

It disavowed iniringement, however,

on the following grounds:~

"(a) As to claims 1 to 5 and 21 of patent number 9323,

your petitionsrts method does not make use of the fourth-

and fiftk steps listed in the method claimed in

“claim i (on which claims 2,3,4 and 5 are dependenj)i

and which steps are inherently included in claim 21."

(1.,e. the usual final method clai?)“ substantially a3
hereinbefore described with reference to the acconpanying

rawings® },

(b) As to claims 6 to 18 of patent No. 9323, clalm €

(on which claims 7 to 18 are all dependent) is 1izitcd
i
5/ tO saesravtonaciansnié




"to use in (=kEx&BXEX®) corrring out the method
claimed in any of claims 1 to 5. Your petitioene
does not and will not use its apparatus for carrylhg
out a method that falls within the scope of any of

claims 1 to 5.

(c) As to clalms 19 and 20 of patent No. 9323, these claims
are integrated with claims 6 to 18, which your petitioner,

for the reason set out in (b) above, does not and

will not infringe. ‘ s |

(4) As to claim 22 of patent No. 8323 your petitioneg's
apparatus 1ls not arranged and adapted %to be used qr
to operate substantially as described in the<specﬂfication
sf that patent and as illustrated in the drawings

ennexed theretou |

{(e) As to petent No, 10802, 5ll claims are specified Js
improvements in or modifications of %he 1nventionlset
forth in patent No. 9323. = The clnﬁgs relgte cn}v to
a holst tewer. They must thersfore be read andl
be Intesrated with claﬂmg 19 and 20 of patent No.‘9523.

Thess c¢lalms, as stated in (b) and (c) sbove, are‘

liuited In scope to the method claimed in any of ¢laims
1 to 5, whlch claeims are mot snd will neot be infr

nged

by your petitioner's method." ’
In order "to dispose of the techniLal

tasues in this initial stage", i.e. "only en the questfion

R r N
whether or not Trapp's case (infra) is good in South African

Lew" the parties made reciprocal admissions, Appellent

|

6/ admitted ftorspaaretargs
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admitted "that their shuttering Infringes clelms 6 'and 7
‘ |

-

"of patent 9323, in so fer as these clalms are dirécted to

Mstpucture only, lrrespective of the use te vhich that

fatructure is put." It also admlts, aggin without
prejudice, that its helst téwer infringes claims 10 and
20 of patent 9323 considered sas structyre 1ndepenqent of
use. To tie same end gnd alro withoup prejudice:

respondent asdmitted that asppellants! method as sel forth

in its petitlon will not Infringe claims 1 to 5 of
patant 9323.

Section 56 (3) of Act 37 of 1952

provides =

"The validlty of a clalm in a specification‘shall not
be called 1n questlon in proceedings for a declara~
tion brought by virtue of this section, end the
making or refusal of such = declaration shall not

be desmed to imply t-at the patent is volde"

Since the parties desired a preliminary

point of law to be declded,no evidence was adduceds The

-

Commissioner made the declarstion asked for, but hls
|

decision was reversed on sppeal to the Transvaal Fro-
vinc ial Divislor. Hence this avreals,

In/...‘-.
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In all three courts this case whe
!

contestad on the besls that, because of the formalI

admissions, it was unnecessary to examine appellan&'s
- -
alleged Inventions; that the Court was required onﬁy to

‘construe respondentts specifications,and partiouldrly
- |
the phrase which I have itgllclised In quenting thelsth

c¢laim of the specification of paséent No. 9323, Thé matter

!
to be decided thersfore lles wlthin & narrow compdss in-

versely proportional to the difficulties which srise. If
i
one pegs a claim in Plato's hyperuranlsn world of idess,

it is to be expected that it would be no easy matbter to

A | l
locate the beacons. That however 1s mot the only d&fficulty
i

- - - -

Owing perhaps to cenfllcting conslderations of Industrial

policy the declded cases abound with distinctions more
- - - - !
gubtle than those that occur in other fields of law
and the cases asre hard to reconcile with esch otﬂer. In
|

spite/...... |



splte of many judicisl pronocunuements that - subjert

speclification snd its several parts - a specification

to the interpreter being mindful of the objects of e

should be construed like any other document, it is
clear that the way of an inventor is thorny,

A method of drawing specifications

which @vélved 1n practice has been made obligatory by

statute. Section 16 (3) of Act No. 9 of 1918 readsﬁl

"A complete specificstion must fully describe and‘
ascertaln the invention snd thd manner in which it is '

to be performed and must end with & distinct stsiement

of the lavention c¢leimed."

In Harrison v, Anderston Foundry

Cgmngni, (1 ALC. 574, 581) it was sald:~

t"The office of a claln iIs to define and limit witl
precision what it is which is clalmed to have betn
invented and therefore patented.

Whers a claim is eclearly ond distinctly made ,
there can be no necessity for a ﬁ;tentee to disthnguish
between what is disclaimed and what 1s claimed.
It is enough to say in answer to¢ Lord GFifford's)
suggestion that everything which is not clalmed is

disclaimed,® (Ibid. p. 580).

In Electricel and Musical Industries

|

%/ ve Lissen ti‘qo-mi;j‘ii:‘npvﬂnﬁ
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v. Lissen, (56 R.P.C. 23, 39) Lord Russell of Killowen .

remarked -

"The functicn of the claims is to define clearly ahd

with precision the monopoly claimed, so that otheLs

mey know the eiact boundariss of the area wlthin
be

which they will/tresgpassers. Their primary oblject

is to limlt and not to extend the monopolye. Wh%t is

not claimed 1s discleimed. The claims must undoubteds

ly be read as part of the entire document, and not as

a separale document; but the fortidden field m%st
be found 1in the language of the claims and not
" alsewhere, It 1s not permissible, in my opini#n,
by referenqe to some language used in the earlie
part of the specification, to change a claim which
by its own language is a claim for one subject-!
mattor into a claim for another and s different .
subject-matter, which 1s what you do when you alder
the boundaries of the forbidden territory. A
petentee who describes an invention in the boay lf
a spscification obtains no monopoly unless it is
claimed in the claims sseccsenvirsnseqgrine
A claim is s portion of the specification which
fulfils a separate and dlstinet function, It,
and it alone, defines the monopoly; and the
patentee 1s under a statutory obligation to state

in the claims clearly and distinctly what is the

invention which he desires to protect,"

In regard to these remarks Lord Simmonds In Raleigh CyLle
i

|

lg/ Comgany QsssEraerlerri ks



o |

SGompany Ltd. and Another v. H, Miller and Company Ltd.,

(65 R.P.C. 141, 149) observed :~- }

MIn truth he sald nothing new, but his long experiknce

in the trial of patent actions lends emphasis to the

importanee which he attached to the rules for the

constructlion of claiming q@ﬂuses which he there

It follows that a2 patentse has only

himself to blame 1f the sxtent of the protection afforded hy

repeats,"

a patent 1s not co-extensive with that which he intendeg
to clzim or could have claimed by virtue of his invention,

Wow claims 1 to 5 of patent No. 9323 eare

"method " claims and it is cormon cause that they will

not be Infringed 1f appellant's method is put into
‘ tn ) e ‘;\-a“bi)

practico. Claim Quopens with the words WFor use in icarrying

out the method claired in any of the preceding claims,

means comprising .-..ijnoono-onnbu‘oi--_.g" 'I‘he patentele
|

must be deemed to have inserted the fourteen words I
have italicised for some purpose. The Commissioner |
held that they constituted a qualifying phrase which 1‘

"is capable only of the constriéiction that the meads

specified in clalms 6 to 1€ snd in claim 22 are,
\

for the purroses of monopoly, restricted to the

1'/ mathods FenrednaEmy
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1.

methods of use claimed In c¢laims ) to 5 and to nT

other."

It i3 not tg

be assumed that the patentee did not have sound resasons

for so restricting kix 1ts clalm. The draftsman
of a claiming clause must steer his course ﬁe+ween two !
Y
dangers. If the claim 1s too wide, it may be 1nvali£
or may not be accepted; If too narrow, it may open th#
door to infringement; Conseguently there ls always
the temptation to maintain subseguently that a claim is
wldar than thc area from which the public is "warned

off".

In Walker on Patents (6th Ed. Vol. %

"The phrase Y for the purpose set forth ' is nevEr

p. 310) there is a passage which resdst-

implied in a c¢lalm, because an inventor is entitled
to the exclusive use of his invention for all purjposes,
whether he sets them all forth in hic spsciflcatijon
or not. And such a phrase ought never %to be

expressed in a clalm, becavse it cannot impart validity

to & cleim otherwlse vold, and because it may

enable persons to sveld infringement whe would

ly It aee B e e ArEEFROAENsanbteRe

otherwise infringe." C Mu( Jak Ls),




1%& .

Tt 1s not necessary for present purposes to consider
ali crsed
whether thej reason stated in that passage I!s not too wide,

but tre meaning Indlcates the réstrictive effects of

such a phrase. £ the intention was to make an article
claim per se the adage applies: expressa nocent.

The Transvasl Provincisl Division in

coming to a differoent conclusion regsrded all the
equipment mentioned in the specification as a single

iy
machine end considered that "appellant!s (now respondentts)

“e¢laims must prime facle be construed as claiming a patent
in relation to the invention as a whole, that is, machiLe A

wrbo i1\ i 1 Lk o
<¥ M“?prllake.«\k’a)
plus method of operation.® Mr. BlackAoc%\did not
support that proposition. What the patentee intended!to
claim is immaterial, The provislon that a patent shahl
be grented for one invention only was invoked, but I do

M&acL |

‘not thin%’reliance can be placed upon it by appellant.

It 1s merely a command directed to the Patent Office

(Cf. Section 27 Act 37 of 1982), A patentsble \

desires pbotection in respect of its subordinate parts he

|

machine may concist of 0ld parts, but if a patentee

la/ must prevanstsanr st Guaaee
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e ~

: |
must point out Mwhat are the subordinate t~rts which also

ry

"he asks singly and respectively In themaslves " (my itallcs;

\
"to hevo protected" (Clark v. Adle,2 A.C. p.315).

In the Transvasl Provineclal Division

hd -

de WET J.,who deléversd ti.c IeTsmAnt of the COUPtj con~
|
sldered the judgments in Adhesive Dry llounting Company Ltd.

v. Trapp and Company (27 R.P.C.341), the pir Liqulde case

: I
(49 R.P.C. 428) and Releish Cvcle Gorpany wv. "7iller end

Crmpany (63 R.P.C. 113 and 65 R.P.C. 141} and rechrced
- - | .
them as authority "for thas view that the words ’frr use

"1 carrying out tho method?! need not necossarilyfbe read

- . I
tas limiting or narrowing tha claim," |

It is enlightenlng to conslder the

tssues involved in Trapp and €o.'s casz, 1t wes ~v ~ctlion
f I

*

"~ for irnfringement. The plaintiff was the owner gf a

vatent in which the claims were :

1. A dry rrocess of mounting photographs, engmevings, or

i
the 1like, coniisting in interposing, hetween the two parts
: |

to be united, a thin layer o~ materlal made in the manner

‘ ' |
cbove described and capable of becoming =dnesive under the

action of heat, and then aprlying heat end presshre there~

to, substantlially ss descriked,

2/‘09000



- |

2. For carrying into practlce the process hore invefbre
|

-

: |
described, a pellicle which is adhesive wheon hot ard conw
v ‘ - |

stats of a thin sheet of parer or other carvier Irrier sed
|

in & solution of gum lac or other gum-resin, In such a
3 |

manner that the adhesive material is incorporated in the

carrier and covers the two faces thereof, substantlally as

described.! - .

The alleged infringement was that the defendants hed

"manufactured, sold, supplied and offered lfor saleior

 M5upplye....sadhesive material for mounting photog%aphs"

‘ |

otc« Plaintiffs clalmed an Injunction. The defence was
' v I

intsr alis that the inventlon clalmed was not news

T4 wss held that the process clalm Had been

!

entlcipateds The cquestion them erose whether the second
|

I
claim was an article clalm or merely the use of the pel~

1icle in the process claimed in the first clalming clouse.
' [

If it was an article claim mra and the patent was!valld

the defendants had Infringed by mersly selling thk article.
But as an article the inventlon clalmed had been %ntici~

i . I
peted. If it was merely the now use of the article In a
. | -
process which was claimed, the plaintiffs could rot obtsln

- . |

an injuhction on the _reund merely that Aefondanis had

sold the article; the§ would teve to establish the

| defandantST/......
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defendants! responsibility for the wrongful user by
. |

1

{

another. PARKER J. held that the second clalm vas 2n
: |

article cleoim, 28 otherwise "the second claiming clsuse

%is alresdy included in the first." Thls becomes clear

. |
1f ono reads the first claim In the light of the specifi-
n - |

catlons, for the process required "a thin layor of materlal

' |
"made in the manner sbove described" and the apnllt¢etlon of

heat and pressure.

Tre Alr Liquide case (suprgb arose
i

-

out of opposition to an sprlication for the grant of a

patent. Clalim 1 was e clalm to a specified process,

Claim 2 wag a claim to specified appasratus and was prefaced

by the words "An apparatus for carrying out the process

-

Moas claimed in claim Ll.o..es.” That, too, was 8

-

case in which it was held that the words aquoted n$ove did
|

not restrict the clsim to the apparatus when usedlin a

i ’/r

particular manner. It 1s dlfflcult to gather tre roasons fo
‘ !

this/C-Oo-o



16. I

this decision from the report. The decision in

Trapp and Company's case was f{olliowsd bubt with what !

justification one can only surmise. In his #mx decigion
|
the Asslstant-Comptroller raemarked: : I

|
"It is obviously undesirable that the elalm shoul?

igszuz Iin 2 form which leaves that issue In doubt,

if it is possible for me to remove such uncertalhty

I
by some amendment of the claim." '

ar ouh |
#hen it was found that the apparatus had been anticipathkd,
!
the Assistant-cemptroller gave.applicants an optlon
|

to amend the opening words of c¢laim two to read:- I

"An apparatus when used for carrying out the procegss

as claimed inh clalim 1 u-.tt-oqﬁﬁk;--‘-"

l
wise - |

or othepht®m narrowing it, which - with respect b
|

appears to me to be one of thoss subtle distinctions
|

to which I have alluded. In the result, however,
' I

that decision supports my concept of ths effsct of sucﬂ

I
a limitation, |
|

I see no voint in adducing such

I
phrases wrenched from thelr context zs precedents. In
1

i

each case their significance can be gathered only

when read in thefr contexts, The principle of ;

17/ conStruCti.on 1,.,,..!55.00&0#
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1.7. ' l

construction adopted in the pellicle case seems te ne
to weigh against respondent. Upon respondent's
conctruction the fourteen inbroductory words in claim |
6 would be msaningless, It was contendsd that they
served to Mdescribe and ascertain the nature of the .
| invention and in what wenner it is to be performsd," |
but one asks onesslf why words used to that end have

‘been allowed to stray into a claim. Uoon appellant'J

|
]

interpretation the apparatus claims would not be

meaningless but would give the patentee protection

when the apparatus is used in the patented prgccss. |
I neww tiurn to the patent of |

eddition, Mo, 10802, It was granted under the
|

provisions of Section 52 of Act $ of 1916,'which ‘

contemplates the grant of such a patent "in respect of
\

any lmprovement in or modification of the invention", |

|
A hoist-tower 1is referred to in claims 19 and 20 of

|
patent No. 9323, As we have seen they are not articpe

|
claims per se. In the later specification the

18/ Invention eeessseasalorsavans
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18 | ‘

invention is said to relate to "an improvement in or
modification of the invention set forth in our patent

No. 9323%, The obiect of the additional invention
\
is stated to be "“to provide an 1mé§ved construction J
1
of tower and service bridgss which will ensble Teenasnabaane

atel, Assuming that a patent of addition may have a |

wider clalm than that of the main patent (See Terrsll
end Suelloey on Patants, €th Edition p. 52 )) I ;
can flnd nothing In the specification of matent ¥No. |

10802 to indicate that the scope of the vrotechion
|
\

claimed was widened, If an improvement in . or
|

]
modification of an integer protected only in combinati?n

|
with & process is clalmed, 1t seems to me to follow

I
l
loglcally, in the absence of express words to the
|

contrary or words which by necessary intendmsnt convey

' |
a contrary meaning, thet the Improvement or modificatipn

|
is claimed only in that combination and not per ss. |

|
For these reasons the judgment |

of the Transvaesl Provinclal Division is set aslds
|

and the decislon of the Commlssioner restored, respon&ent

19/ tO io‘t,‘-c.:.-.ouiaao-q}voo-li
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to pay the costs occaslioned in both Divisions of the

Supbeme Court.



iN TER SUPREME COURT oF SOUTH . AFRICA

{(Appellate Divisicn)

In the matter betwean i~

POWER STEEL CONSTRUCTION CO. (PTY)LTD. Appellant

|
and

. |
AFRICAN BATIGNOLLES CONSTRUCTIONS(PTY)LTD.Respondént

w . | ‘
Coram: Centlivres C. .,S¢hreiner, van den Esever, Hoexber
et Fagan, JJ.4.

' ! i
Heard: 23rd and 24th May,1955.  Delivered: S — 9 - 27 3

J UDGMENT

SCHEREINER J.4. 2= The definltion of invention 1n
| - 1

section 6 of- Act @ of 1918, which applles tc the present

-

matter, is, so far as relsvant, "any new and useful art,

"process, machine, manufscture or composition of metter,"

You can thusg have patentable Inventions that ars processés

and patentable inventions that are mechines. (It is unnedes~
sary to consider whether nll Inventions covered by the |

definlition can be brought under one tyve or the other, or

whethsr, if so, any change has in thls respect regulted ?rom

the altered definition in sectlon 1 of Act 37 of 1952)s
|
Your specification must, in terms of section 15 of Act O

of 1916, not only describs the lInvention but must also

48scTibo/... ...



describe the meavmer of performing Llt. If your. patent is .

N J{IU'
for a process or, as it is glso cslled, for s method, nor-
e
. |
mglly describe your manner or means of performing it by

- . | |
setting out the detalls of a machine or apparatus by which

the metrod or process can be put into operation. In sed-
! !
tion 10(3)(b) of Act 37 of 1952 the word "method" 1s

apparently used, perhaps somewhat confusingly, as egulvalént

|
to the manner or means of performsnce.

If on the other hand your inventlon
- ; : i

consists of a machine and your patent is conseguently a
|

machine or article patent,your obligstion to describe it

» -

and the manner of performiné it requires, in additlon to
a setting out of the details that show exactly what the :
mechine nr article 1s, a degcription of its purposef,
Informing the public what it alms at achieviﬁg and how 1;

worksa.

The description of the means of

putting the method or process Into ecperation In the one tase

and the description of the purpose and functloning of the

machine or articls in the other tends, rightly or wrongly,

- - - - ~

to overflow from the body of tho speciflcation into the

claims, and this mey create difflcultys, It cen happéen that
' |

-

the/...... |



the description of a method wilth 1ts means may look rather

like the description of s mechine wlth Its purpose &and

functions; which is the trve view In any particular case

1s a question of interpretation. The Cormissioner held

-

that the patents in this case were for s msthod, as improved,

and not for a machine, as improved. The Transvaal Provincfal

Division took & different view ~ it came to the conclusion
that the Iinventlon was for the "mschine plusg method of

"operation®, or, as it is put elsewhere in the judgment, for

"the machine and method as one invention." Tre latter

form of expression I find somewhat confusinge. It seems to

me that for the propsr decision of the case ig‘was necessa&y

-

to see (a) whether there were, possibly, two inventlions

covered by the one patent, including)for present purposes,

the patent of improvoment, and (b) whethegjif‘there was only

ona invention, it was a method or process lnventlon or s

machine or article Invention. Taking the stcifications gs

they stend 1t seems to me, for the reasons developed by

my bretheen, that the proper interpretation 1is that thers

-

was only one inventlon and that that Lnvention was a method

inventlon, with a descrivtlon of mesns for carrylng it out.

-

The judgment of the court a duo

deals with the cases of Adhasive Dry Mounting Coy.Ltd. v,
' 1
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Trapp snd Cov (27 R.P.C. 341} and L'Alr Liculde S.2.Georges

Clavde's Applicatinn (49 R.P.C.428), where vords somewhat

gimilar to the words "For use in carrying out the method

clalmed In any of the preceding claims" were regarded as
' |

belng conslstent with the view that the claims in which

. J

they appeared were claims for an Inventlon of a machine or

article. The court a cuo, of course, appraciated that

these cases do not furnish any sound reason for concludlng

that whenever words of that klnd are found in a claim they

sbow or tend to show that the claim in question 1s a clalm

for & machine or artlicles But once that 1s recognised
the cases lose slmost all Importence for present purposes,

This case had to be declded upon the proper meaning and

-

effect of the partlctlar speclficstions In question. I am

satisfled that the words in clalm 6 preface means clalms Iin

-

a method pstent and not clelims for a machine Invention.
.Subjsct to the above comments I agree with the reasons of

my brethren, and accordingly T egree that thF appeal should

be 2llowed.

T4 Comenm.
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