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IN THE SUPREME COURT OF SOUTH AFRICA.

(APPELLAT: DIVICICH).

In the metter betweeni-

CONCRETHE CONSTRUCTICN (PROPRIETARY)
. TI»ITED
’ Eppellant

" and

8. KEIDAN ATL COMPAWY (PHOPHILG aKY)
L1¥1TsD

Respondent
Corami~ Van den Heecver, Hoexter,:JJ.A. et Brink, A.J.A.

Hesvd i~ 25th August, 198G, Delivered:~-.

rq-/:/ /u{a’s",

-’

VAT DEN HELUVIR, J.A, JUDGMYINT

In an action in the Witwatersrand Locel
Division before Roper, J., Concrete Construction (Proprietany)
Limited, to which I henceforth refer as “the Companv"
optained a judgment against S. Keidan and Compeny (Proprietary)
Linitoad, which is virtually, and to whom I henceforth refer
as "Xeidan", Agninst that judgment an appeal and
crosg-appeal were noted but the anpeal was abandoned.
Consequently.I henceforth deal with the mattzr cn the
basis that the crcss-gppsal 18 en 2pposl,

The salient facts out of which this
dizrutc arcse mey %3 otated briefly. A company kn ov:’
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83 Atid Investment (Pty.) Limited, which for hrevihy I
henceforth call "Atidﬂ,intended to ersct a building in
Jonanneshurg costing some £127,500. Keidan secured
the building contract and ++: Company secured a contract -
te supply ond Tond of2: fer roirforcement for_;he
. e (gowﬂpaﬁj

building, .o mac<tion is with whon 11546#;9 sontrect,

Before the building was Tinished Atid
gt infio financial difficultics and was fereqid into
liguidotion. The @ompany had not been psid for all the
steel supplled and fitted In the building or stedl
proparad for that purpose but not so used. It sought to
recover paymort fron Keiden on several altcrna;ivc b oane,

I* is allsged in the declaration that
on the 26th oi February the Gompany represental by a
certain Deutsch cnterad into #r eral ecrg=ment with
Keidan in terms o which the Compahy was3 to supply 288

FN cbncnfi

tons of stee;dreinforceqtfor the abovemantipnzd ruilding,
for which Kaldan was to rav £70 rer ton laas é Atecount

‘ . - - )
of 5%, Keidan te pav £3,000 cosh in sdvance. Tho

Q

Company sunplleld steel in berms of the contract for
which it became entitled to Payment of 215,007,185

5/ Keidaﬂ eessassrsnoserrrt?



Keidan pald only £7,879,7,7, leaviag o balaﬁce due of
£11,678.10.10, Keizan cordersd s further suprnly nf stazl
on the same terms, When thils steel was prepared and bent
Keidan in breach of his contract rafuszd to acrept dolivery
ol the stecl ﬁhen tendered, in conseguence whereof, it
is alleged,'the Company suffered damages in the smounﬁ
ol £391,16,4, The Compeny claimed thase amounts.

Ths alternative clain 1s based on
a different version of the contract of the 26th Februery,
1951, A tripertite agreement' is alleged between Atid,
the Company and Keidan. The contrect for the delivery
of the steel was with Atigd, hut 1t wos agreed that any
pﬂymeg;s due to the Company would be included by‘the
architsct, Strkesty-Iewis, in certificates issued by him
from time to time in rozpzct o »evmonts due snd to be
rniade tc Koldesn, thet Kaidan would receive such péyments
on hehalf of ths Company and pay 1t over on recsipt less
a discount ot 5% which Kgidan was to retsin for himsel?,

On this basis the Cempany i~i.o2 R1L,A7Y

]
>
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monies roceived by Ksidan on behalf of the Compeny and not
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4.

paid over and the damages referred to above.

Roper, J., came to the conclusion that
thie contract alleged between the Company and Keidan was not
proved. On the Meternative tasis, howovsr, he gave
Judagrent in favour'of the Company for £4,742.13.6 with
coétsg

On appeal'it was contended for the
Company that the lesrned Judge erred in holding that the
contrect alleged in the main declaratior had not baen
established amd or alternatively, that he errsd in deducting
the orount of £3,000 twics from fhe =mrun® duz e the
Companye

Contracts in the building trade have
very pocuzlliar characterlstics which it is necessary to
touch upen in order to nderstend fhg issues in this
case, That épplies also to the circumstances of the
parties and the trasde at the tiue when the allegéd contract
TS conciuded.

¥eiden was a bullding contracter on a

5/ large FE S LA r I b bngearsarsen



Se

larze sceles During February, 1951, ne had on hand
varicus worlzs the estimated cost ol which resn to about
hall e million rounds. On the 15th of Pebruary, 1951,
he entered Into articles of agreement with Atid for the
erscticn of 2 bullding I'nr £127,E00. The agroement was
couched in a steck form aporoved and recommended by the
Ins?itute nl South African Architects, the Chaptér of
South African Quentifty Survseycers =nd fthe National
Federation of Bullding Trade Employsrs in South Africa.

I henceforth refer to this contract as “the main contrasth,

.
Al

MG i
In the4contract it was stipuleted that a firm of which

Mr. Stakesby-Lewis was a member shall be "the Architect!
pnd that Messrs, Hickman, Bjorkman snd Hope-Jdones
shall be"the Quentity Surveyor", Atvthe time there were
three directors of Atid: Kessle¥y, Arbite? and Gresnberg.
The eviaence is that they actedlinformally'very much 1like
the membévs of a nertnanelin,

Inrorder te Aischarge a ctond of the
prilding site and to finance the building Atid arranged
to borrow £1C0,000 fron the Africen Llfa Lissarsnce

Societys The bslance it heod te furnish itself or find

6/ 2lRowhifr2 cuasseenssaran
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elsewhersz,

The main contract contains the following

clguse:

"15 (e) All specialists and ostlers oxecuting ory
werls or supplying and fixing any goods fovr whiclh
rrovisional sums are included ia the Bill of
Quantities whe may te nominated or selectad by the
Arckhitect are hereby daeclared to be sub~contractors
end are herein referred to as 'nominated Sub~Contractops!?,
Nb nominated Sub=-Contrecter shall: bs
cmpleyed upon or in connection with the worls ogainst
whom the Contractor shall make reasonable objection
or (save where the Architect and Contractor shall
otherwise 2gree) who w1l not en*-r into g sub-contract
providing:-
{1) Thet the nomirated Sub-Contractor shall indernify
thes Contractor against the seme obligation in respect
of thz Sub-Contract as the Centractor is 1liable

for in resvect of this contrect,

(2) That the nominated Sub-Contracter shall indsmnify

the Contractor egalinst claie in resvect of

Ry

ny
negligence by the Sub-Contpactor Lis servants
cer agents or any misuse by him or tnam of any
scaflfolding or othsr plant the pronerty of tﬁe
Contractor or any Workmen's Compensetinn Aet in

force,

A
[
(2) That naymsnt loss () cesh discount of 5 ver cent

shicll be mads teo the nominated Sub-Ceontractor Ty

tis Conbractor within seven dave nf n

is rsceipt or

7/ th‘:‘ st s r e r s e ARSI te st



the Arvchitzetts Certificate under Clause 25 hersof
wkrich ilncludes the velua: of such Sub-Contrectors

work.

(b) Bsfore any smoh certificate is lssuzd to the Contrsctop
Le shall i requested »y the Architect furnish to him
reasonatle proof that 21l nominated Sub~Contractor¥e’
ae¢counts included in previous certificatss have been
duly discharged in defsult whereof the Eaployer may
pay the same upon a certificate cf the Architect and
daeduct the amount théreof from any suwas due tec the
Contractor, The exercisz of this power shall not
create privity of contract 28 betwezsn mmrloyer and

Sub~Contractor.!

Tgese terms are anomalous. They
virtuslly permit the Architect, who is the azent of the
building owner, to conéluda a conhrset T _twgen the contractor
and the sub-contractor. The contractor can of course
object, but Keidan admitted in avjdence that no centractar
would ohjnct if a8 reputable firm is nominated, Then, too,
the contrector can insist upon the sub-contractor agreeing
to the termrs set out in Clauso 15 (=) (1) znd (2) of the
main contract, But there is no reason why he cannot
walve this right, Paragreph (3} and sub~-clause (b)
on the other hand seem to have been conceived in the

interests of tle ruilding owner, in order to enable kim %o

keep sub-contractors content and avoid storreges oi work



or zurnly by gpeclalists because cof tlhiec controctors defeult

(Ex parte Powler, 1905 2 K.B, p. 713). Again, thero is

no reason in law why é building cwnar should not waive his
right to have such powers expressly incorporatedvin the
sub~contract, especially as, it would seem, he is sufficlanbiy
protected by the provision in the main c¢centract,

It appears tﬁat Arbiter, a dirsctor of
Atid, wished to have no collateral contracts at thmkinmmx
the time. i6 desired Atid to look to ons contrector
rgsnrnsivle for the »iilding snd wished te havs no dirzch
Tariness dealing§ with sub-contractors.

When the mnin contract was entered into
ete2l wes in short supply and its rrice was, as the
witnessess say, rocketing. No ccntractor woul@ therafore
tonAsr for the construaction of the building on the basisz
that the stesl work was a measured quantity.

Ths Lills of guentity wers aécordinglv
amended 20 *iat the st~ weinforcement figir:2 ass a "p;c."
item, that is aprime cost" or g "provisional sa! item,

Ths witrzsses use both expressions indlscriminaftely. For

9/ the R A O OB S O yasans i cinaaed



the purposse of this cass thers is no difference in tha meaning
of the exprecsions. That was the “asis upon which Keidan's

-

tendzr was accepteds

Before discussing the judgment of the

Court 2 gquo and the esvidercec I think i1t would be expedient

to refer to the case of Hampton v. Glamorgan Countivy Council,

(84, L.Tey KB. 1B08) 1in which a prﬁblem somowhat sinilar

to ocurs arosa. In the Court of Appeal Euckley, L.J.

observed that the mere fagt tnat a building owner is

ultimately te have tho proverty dces not Make the contract

to buy that rroperty his centract, or make him the prinfeipal.
same

At thie/tiane he derprecatzd the notion thet 1la the ¢c-o= of

nrovisional items the contract made to procure them is in

point of fact a contract in which the building owner is the

real principel, In sach case the question is,who assumed

-

c3 Pilckford

3L

Juot

1t

obligationa under the sub-contrezct, Tox
remarked "In this co-o I CJind thet thers was a negotiation

tetween tha plaintiff® - 1.8, the sub~contractor -~

Moand tha architeccte, 4o not think anvone would say thct
e grehitecet would Te tcting for himsslf, The architect

riay be acting for the buillding owvner in this senss, that he

is looking to see whether thz contract is a satisfectory one




montlion in this introductoery appro=ch bo the rroblen.
ﬁhen the Company secured the_contract to supply the prerered
its manaping director wss one P, Dzutsche. He
representsd the Coﬁpany in its negotiaticns and in the
formation of the contract. 3ut lie died in Ju}y 1982
before Atid railed. As the Company had to do without his
guldance in thernreparation cf its case and withcut Iis
evidence at the trial, it was natvrally at a disadvantage.
The principal witness for the Company
was the architect, Shakesby-Lowis, He explained that
owing to difflculties relating ter ctesl *iin <%scl reinfor-
cument was made a "prime cost" item at £6F5 wsr ton.
de made iaquirlss and discovered that the Couwrony wes Thillng
to suﬁfly the metal 'at £70 a ton, the lowest guctation
received, Le reported this to Keaslay of Atid and to
Keiden. It was *ioen arranged that Stakesby-Lewis, Kasslay
and Keidan -vould interview Deutsch in order to try end reduce
his price. This intervliew %ook place in Deutach's office

on the 26th Febr.:ry, 1905%. Deutsch refused to reduce

h]
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12.

the nrice and esdvised nis interviewers fe clinch thko desl
promptly or he would dispose §f the stezl to pthers,
He required a deposit of £3,000,. Deutsch complained that
Keidan was a slow payarband he did not wzvt to weii For
nis money. Kesslay then reassuged Deutsch, sxplaining
that arrangements had bteen madé for-a loan of £1€0,000 and
that the Company would be puid out of Monthly cértificaﬁez
it Luul? De lssued to Keidan by the architect. Deutsch
thercupon 2gresd ond the interview was at an end.

After the interviasw, Stakesby-Lewis
sayé; he asked Keidan to confirm tﬂe order imrodistsly
Deciusw of the urgensy of the matter and Keidan undertook

to do so. Later in ths day Deutsch telcplioned him asking

for confirmation. He tried to get intec touch with Keidan
but failed. e *Lsrerors wrote 2 lestter, dated on the

same day and had 1t deliveéred to Deutsch, I cite only the
relevant nortions:-

"On bekhalf Af our clisnts Messrs. 4bid Invesfment (Pry.]
Ltd, we sccept your tender for the supplying, lending

and fixing intg position 286 %ons of steel reinforcemsnt...
for the Sum 0f £70 per 0N «tave.... .. Wo agree to

15/ PAY sweicsrassrsevss



13, .

pay eny gazetted labour incresses only. All pHher

increases if any or= tn be born ¥y your firm. Ths

atove pricz s cubject to 8 per cent builders discount.
It is understood that yowr firm will supnly

the cteel in varlous gquantities as required from tire

Yo time os hhe worlk progresces, The sum nf 23,000

ta »z raid by Messrs. S, Keidan & Co., the builders,

en acceptancs ol Ylis ordef by you, ard the balance ac

the stescl is delivered from time fo time,"

Cn the 28tk Fsbruary Deutsch rsopliod.
He fir.t sat ocut Stakesby-Lewis? lebttor in full and adled

in so Irar as 1s relsvant as follows:-

"The following clauses verbally discussed with and
accepted ¥ vou, also form part of the contract:-

(a) TheVSteel_ EPruss B Each s i s RN

very ol tha steel,

Y.

(b) The contracter is to take &7
hoist to rejulred levels and be responsible for
maintaining in positlion after nvlacing and during

concreting,

(¢) Payment of amounts due to us shall be made withon
30 ceys affer submission by us of our invoicess

The sum of £3,000.0.0 to be psid a= mentioned

(@) We cannot be held responsiblz f£ar delays due to

striles, ste,

Our zcnartennrg of vour ofider 1s hereby

confirmed,n

14/ On .....‘ti,"...‘.l.‘"



On the £8th February, 1081, Koidan
wrote the following letter addressed to Atid, care of thoeir
.arcinitects

"Re proposed new buildings on stands 1613 9/20

Johannaesburg; Reinforcing steel,

"We hereby authofise you to may to Messrs, Concrets
Construction Comneny (ptv.) Timited tle ¢om of
£3,000 Lging deposit on 288 tons of Relaforcing
Steel reguired for the erection ol the above job.

Pleszo debit cur account accordingly.!
J return *n thige comrespondence later.
Az Yo what hevnzned at the interfkew with Deutsch on the
26th February Stakeshy-Lewic was corroboratsd by Kessloey
whog2 evidence the lsaorned trilcl Julge zurnariscs as
follows:-

"According to Kessley not only was Kelden prcsent

at this meeting bmt he took an sctive rort in the
discussion of the price of the steel, gnd joined with
Stakesby-Lewls and Kesasley in agreelng to Deutsch's
terms. Both Stakesby-Lewis and Kessley told the
Court that the result of the discussions was that bthe
Plaintiff Comvany was &ke to look for payment to
Koidan ond thet the centract which was entered iuntoe

was one betwesn the Plaintiff and Keldan and not

Y-
&4

betwesn the Plaintiff and the buildiang ownzr.
cther words, thet the Plaintiff company became a
sup-contracter to the contractor and had no privity

15/ Of aentossssrattesserastt?t



of contract with ths building ownera"

Keidan's evidence is summarised by the

learnad trial Judge s follows i=

"Keidan flatly denied *hat he attendsld any intervicw
with Deutsch such as was described by Stakesby-Lewis
ond Xessley. Ta trld the Court thiat in Februory,
1281, o was on kolfiday in the Caps Peninsula, that
he cams ur *t¢ Jcuarnesbure Lo crder to sign the
contract on the 1Eth February, returning at once to
Cape Town, aﬁd that he returned to Johannesburg con
Sundev the 25th PFetruary, attending his office the
folloving day. de was then informed that Atid
Investments had contrécted fer stezl »t 270 per ton,
In regard tec his letter of 28th Pebruary he explained
trat on that date Stakesby~Lewis had told him (apparent-
ly by telephone) that they had sczured the steel, and,
must pay a deposit of £3%,000 for it in advancz, and
requceted him Ior purposes of record teo write a letter
to the effect thet the £3,000 was to be pald against
the contract, Stakeshy-Lewis then dictated the
letter to the witness's clerk, the witness apnrroved

of 1t, 2nd it wee sent ol” M
As to Keldan's nrcsence at that interview
the two witnecses I have mentiocncd sve cunmorted by one
sanderson who at the time was agssistent %o Dsubsch. He
does not remember the date and was not present, though on
trh.e premises, and saw Keidan coming and £0ing 5o'the

meetingnlace. He identifies the ocrasion Lv associating



16.

it with the day Dcatach securcdi ths contrect,

Keidan did not meks a favourable impression
on the learned trial Judge, who came tn the conclusion
on the evidence "that Stakesby-Lewis and Kesslecy spoke thé
truth when they told the Court that Keidan was present
at the mecting in Deutsch's office, and was a parﬁy to the
arrangement trhars entored intoM The learned Judge found
Kessley to be a truthful witness,

The lezrmed Judpe found Staksskby-Lowils
to te o poor witnes= wic came badly out of cross-exsmination.
The Court considered howevsy t.-% ha was sveaking of eventsd
which took placg three- and-s~- half yvears age. : He had
in the meantlae mnrvad Jrem Johannesburg te Salisbukys
Ls had not the cdvantage of access to all his riles and he
admitted that his recollsction was scmewhat uncertain.
e was esasily confased and d!d not reveal an acute intelligoence.
Nevertheless the learned Judge remarked: "hc Qld not
give me the improecsion ¢f being e Adishonest Witness";
An attempt was made to discredit him by suggesting that his
evidence was motivated Ly malice towards Keldsn, bvt the

17/ attempt .g.omn-p--.iioOlllnl
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attempt failed Lon:iessly. Kessley's credibllity was
attacked at ths trlal and on apveal on the ground that
in en aflfidavit filed mm in-connectinn with fhe apnlicatioh
for the liquidstion of Ltid he allzped thot the Comgany
was a craditor Atid. In the light of Deutsch's death
and the'Company's uncertsinty as to what Deutsch had done
and In the light of legal advice recelvsd by Kessley,
the learned Judge rightly, I think,dismissed fthis criticism
a3 being without substance.

Roper, J., had the sdvantage of

secaling and hearing the witnas.es =2nd nezcocing thoir credibi~

lity. nic judgnent in this regsrd has Leen attacKed,
bvt I am not persuaded that he was wrong. Consequently

I dofer te nis judgment in this rocract. But hz did ncot
and could not decide on credibility aleone. As far as

inference 1s concerned I think ftlLls Court, after fully
accepting his assessment of the éredibility of the
witnesses, is in ﬁs good 2 position *o decide where the
balance of probabilitics prervondsrates in .the light of the
circumstances, the documentary evidence and the condudt of
the parties,

Tue main reason why the lsern=d Judge

18/ considered esesssacnonensa-
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consldered that the allegz< contract between Xeidan and the
Crmreny was not proved is stetsd in these terms in the
Judgment -

ﬂﬁlfbbugh Stelechv-Lowis told the Court that as @

rocult  of the interview the plaintif? crmrin~ Decame a
sutb-contractor to Keidan (and I have no drult *1. =

Le Delievad thet to De tha przitipn) there is

nething in his o.a account of the convefsation which
clearly =stablislzs that that was so. In order that

the nlaintiflf should %c »ut in that position the

cons.n3us of Deutsch woas esseniial. Stakeshy-Lewis,

34

as architect was tne rgent nf the “ullding omo»

~nd not of the contracter wiien he anproacksd Deutsch
4
in regard to the supply of steel, end Deutsch would
naturally regard the negotiation as one primesrily
Detween himself and Atid Invectment Lta, In thesg
circimatances, if the plalntiff comrany was tec “s Ir
+Lo rneilior of 2 sub-contrachor dirsctly rospensivle
te ths building owner anéd to him alene, it would bs
naturel te expect that this would ke exprascly
mertioned, eithew by Stokesby-Lewis or by Kessley
or ty both of them. Yet neithsr of thece witnzases,
in the acccocuat of the discussion, says a word on the
wolit, snd the clsar inference is that nothing was

1.

said aboul 1% Stolo-hv-Lerls!' account is consistéent
witli, the position that #he contract for the supply
of the stsel wes to be cne between the plaintiff

company and Atid Investments, tut ¥hat psyment was to

19/ Te snoesivrasomananptr®



be made through Keidan; and Deutsch may well hewe

conclienud, 2t th= ond of the discussion, that he

[

was contracting with A%*3

Keidan savez in respscht of payment "
N

Taveot~ents, ond not with

With resrect, thore z¢zmz te ~e to be
Nl
no rocm for such sn infsrence, IFf Deutsch thought that he
was contrecting dlrzct with Atid, ~Ly ~l.eull Le Le concernpd

stout Keldan beling a slow neyer, Similerly It I+ Llncoun-

coivekls thet his Cfeare should heve been allayed by the

assurance that Keidan would be kept in funds. He would
' againet
have had no recourse/km Keidan. mhe vory suggestion that

the cost of his deliveries would figure in Keldan!'s

L)

monthly cortificates would make it mk=m cl:o-~ ®r uin thet

he was g svb-contrcctor, Il he was not a sub-contractor,
should

it is inconceliWable thet he/dnsis have agresd hc uls prices

being subjlect to a & par cent builder's discount. If

his contract was direct with Atid there was no reason why

he should have stinulsted for or received » dencsit of

£3,000 from Keldsn, or why Keldan shoud pay the balancs

gs the steel was delivered from time to time,.

That Deutsch should not heve exprasely

menbioned what was selfevident 1s not surprlsing. Morg~-

over 1t is clear that the witness could not or did not

?O/ tI‘S’ lbttbtﬂﬂilv!'@..'.lﬁﬁ‘!“



trv o give a vervatim account of sverything that wes sald
at the intervieﬁ. The Inference is inescapable that
Deutsch mugt have had a good ildea of the enterprise and
the sarrcunding circumstances. He muzt have lmown +is
tyres, sizes and shapes of steel that would b2 required
2nd what for; ne could rect have tendsred tlindly.
Keidan, the erchltect and Kesslav 21l three went there
knowing that they could neot get the stezl elsemhere,
Tha cnly wakbter etill In debtatc wos tho r”iceq. Wuen  this
motter was settled there was ne necessitvy lor verviage.

| [
' Cecncent could be signalled by sn Mall-right" or o wexdy
nhod. In the circumstances I would expect express mention
of the fact only 1f the Company was nct to be a sub-contrac-
tor.

To my mind the probebilitles

\

weighf Lieavily againzt the suggestion that Deutsch contracted

with Atid direct. In the main contract the steel was
o "P.C, iten, Pinancially it was immaterial to Kelden
what the cost was, If the Company's ccntrcet o suprply

stesl wac 2an independent coatract with Atid, he could not

»
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21.

gain or lose, whether 1t was a tad ccafract or a goods

the
If it was a contract betwsen himsslf and K sub-contrsctor
ne woeuld get no more if the stesl could be oiclaeld ot °
lewcr price. In thas latter =vont L2 would we lnlerested
only on tvo growaus? his builder's commission and the
fect that steel was supolied, for without shesl Le could
not Lulld. Conseausntly it would be to his advantage to
have the Company as a sub-contractor rather than as a'direct

centractor with Atid, At the tine Stakesby-Lewis was

empowersd Ly the main contract to nominate thoe Couirany ~-

c. sub~contractor, If he had done so, Keidan admits,
e could not and would nnt have objected. I thirk theorc
18 forcec in Kr, Snyman'!s contention that thia obvicus

probabrility of Deutsch having contracted ss a sub-contractor
is thas reason why Keidan lied in maintaining that he was
not present et the interviaw,
I coms now to ths corresnondencs.
Whoever drafted it, I con-et imeoirng s shrewd businecss
s

man like Keldan anproving, signing snd depatching the letter

of the 2&th February, 10F1, wifch committed him to & deblt
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el £2,00C, without first having a full syplenation,

His cxnlonstion thet it'was done merely for vurposes of
record is ﬁuerile. Thé letter is abdclutely inconsisterit
vi*l ths Compeny teing =r indepsndent contracter, One
doss net authorise a stranger to pay his nwn debt

znd one certainly does not ask Lim to dehit one’s account
wita the sum paid.

Prima facle Stalesby-Lewis! letter

of the 26th Fsbruary, 1551, to Deubsch and Deutsch's repnly
Secm to’reflact an independent contract. The circumstencss
should be kept in mind, howevér, Th2 ccrrespondence
relates to. oral nogpotiastiecns that had taken placc.

Deutseh wented confirmation, 2 devesit of £3,000 and

an ordar. Strtr eryv-Lewis was the architect euthorised

to noninate sub-contra~trrs subject to objecticn LY Keldan.
He knew, if nis ovidence and that cl Kessley is to Le
balieved)that Keiden had accevted. Ths relationship

wag therefore a curious one. Keidan could have no

objection +y thz stecl cesting £70 instead ol £€5 a ton ~

s crmmission.

e

in fact the higher price would iacreasg h
On tls cther hand Keidan could not independently contract
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with Deutsch. for the enhanced vprice. Eut apart from this

everybedy 4new that Stakesby-Lswis was acting in his

1

14

capacity =a arciitsct, noh 28 sn astate or [inenci
agent,.

In Leclie and Company Limited v.

Motropclitan Asylums District Managers, (1901 - 68 J.P.

p,86) a situation very llke the one we have to dsal with

arose. The full »2nort s nnt aveilable, There is
a digested revort, hewever, in the English and Rmpire
Digest, Vol. 7 p. 421’ uhich reads:-

"2v a contract made batwecen builders snd building
ormers the buillders undertook tn Zr erect and

by

complete the "weorks" of a hespitel, including
P k )

CHnliunav-

crtre and hcsating apparatus, in two years for £210,688
with opanalties for Zelay. The chimney-stacks and
heoating sppanatus were to be provided by specliallstd

or sub-contractors. The building owngrs reserved

to themselves the option to smploy these specialicsts.
Certein specielists for the work of the ehimney-stacks
and heating apparatus wero appointed by the architect
under the contract and he made teyps with thoem

ps to the works thoy were to exscute and tho prices.
they wevre to charge. These prices were subssquontly

paid by the brilders out of the whols sum neid to them
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under the contrect. Tue orchitect sent theo

builders orders to givse to the spacialists ‘and the
builders made no objection, and gave themr te tha
specialists,. In the execution of these works there
was delay on the part of the spacizlists whereby,

as the builders alleged, they suffsred damage.

Hela: (1) {he builders, and not the building owners,

contracted with the specialists and there was nothing

.

in btz contrect lneengilistent with aunch guw-contracts

(2) the builders had ne right of action sgalnst the

-

bullding owners for the delay of ths specialiste."
Keiden had grest difficulty in explafaing
whv he kat wes entitled to a 5 per cent discount on this
alleged independent contract. He said in eé? evidence
"Phe builder has to pay out the wensy -~ Lé has te 1lift
the steel and provido shuttexs", vhich 1s obvicus nonsensa.
.
On a P,C. item, in fact generally, the bullder cnly pays out
after he hes drawn money on the architects cartificate.
The shuttering was no concern of the supplizr of steela
During the building operatiecnz the
quantity surveyors made out 3tatements for asssssing the
valuc of the work done. One copy was sent to the architect
and another to Kelden, Some of these statements say that

the amouni$ included fnrr stecl are payable by tha coatrector,

The statementa were never gqueried or repudiated.
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Koidan had even greater difficulty in
explaining why, il the Cempsny wes an independent conuracier,
he 4id not pay eut amoun.ts due to the Company vhich he hed
drawn on the curtfftcotca, It would nleinly heve “een his
duty to vay over s.ch gmounts promptly, for their retentlon
would lizve sugozsted theft by conversggion. dis excuse
that he did not pay bscause the Comnmany sent him no
inveices is very lame. Ee had both the certilicatss
and the roney; what rorz couli ac vant?

IT I nave fto 2221 with =2vary argunant
advanced this judgment, which has 2lr_ -4y aszumed
unconsciocna®le proportions, would burgeon into a book,.

I may concludc *v tgushing upon three factors which might

be said to weigh in Ksidan's favour. The first is that
Appellant Compary iecucd ite invnices to Atid. In view of

the ﬁanner in which and ths data upcn which the architect!s
certiricctes were dravn up, this factor loses much of itg
welght. Wiat 1ictle fercs it could have retainsd is
disnellad DY Preof that there is nc uniform nractice;

some sub-controctpvs send their inveices to the contractor
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while othars send them *+o thg building owner or the
zrchitect,

The secend is the fac*t thet afig
wee A bited with the price cl steel su»mi31 in the Company!'s
lodgers. It Wés cxplained, however, *th-* *4ha ladgers
wcre merely ~rittir an from the invoilces,

The thir:, of which =ueh was mesle in
arguront, 1s the unsatislactory naturs of Stakoéby-Lewis'
evidence on the guszchion whnesthsr ox neot Le -3 sent Keidan
copies of the Lattars between himes1f and Desutoch written
en the 26th and 2cth February, 1951, Staskeaty-Lewls was
wndout tsyly ccafuced 3boqt ti~ ==1ucnce of eventz thot
haprened vears ago, but the trial Court found him to be
an honést witness., The probability i§ that, ¥nowing that
Keldon wes a party to the oral contract end took & rart in
53%tling the conditions get cut in thoss Yettisve, Lz ciiher
did not tgke the tircuille to ssznu Keiazn covies, or fent
coples without the frict making much or sn impression on his
@mind, However thet Te, 1t is clesr rrom Feldants

conduct that he was perfectly awsre of the matters contained

(]
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Against these fectors there s,

-

ev lLend, one waich weighs vary heavily agsinst

on ta ptr

Keiden. There is no rezsonh to think nor wes 1t suggestad

that 2 jorman, the quantity surveyor, was rot a disintsrssted
and truthful witness, I quote the gi3ction ssked hizm and

his rasply, whiech I think is conclusive:

"why did you wwuke separale provision for steel as

payable by the contventor?

Receuac we wore inforried by the contractor trat thie

wag a noeming*tol sqh—conir-ctrr."

28/ In L R A L I I R O A R e )



In my judgrment ths apnaal is allowed,
The judgment of the Cour® - Zuc 1t set aside and the
following substitutsd.

"Judgment in favour of plaintlff for the amounts of
£11,677,10,10 2nd £391,16.4 with costs, excent thg
costs on tre third June 1984 as fto which a specia]
ordsr was madg, The Taxing Master is dirscted t

tax the plaintiffis %©:11 e¢n the basis thet not mOrg

than two Counsel wers amnloyed »t eny one tige,"
Respondsnt in the cross-anvnesl is
ordared to pay the coste of appeal (if 2ny) and of the

cross-—appeals

Brink, A

Hoexter, J.A. -
A.T.A, } Coancnnmest

" Sunvloany,



