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IN THE SUPREME COURT _ OF  SOUTH __ AFRIGA

(Appellats Division) .

In the matter between :-

JACOB  RAMATIO - Appellant
and

|

REGINA : Respondent

Coram:Centlivres C.J.,Greenberg, Schreiner, van den
Hoever et Hoexter, JJ.A.

. ’ |
. ‘ ‘ !
Heard : 24th.February,1955. Delivered:s /- 3=~ /94707

JUDGKENT
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. SCHREINER. J.A. 2= The appellant was convicted in the

‘magistrate!s court of contravening section 9(1) of thé

Motor Carrier Transportation Act (Noe 39 of 1930),as
amended, which I shall call "the Act®, and was fined £3.
"His appeal to the Transvaal Provincial Division faileé,

but he waa-grénted leave to appeal £o this Court.
VSectioh.Q (1), so far as'roIQvant,
provides that, "any pepson who carries on any mdtor cérrior
:"transportation shall be guiltﬁ of an offence unless Ao is
. , , y
| the holderx pf a cortificate or an exemption 1éaued t%

Phim under this Act and unless he carries on thé‘saidl

"transportation/......i
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~ that on the occasion of the alleged contravention th

®» 2 9=

"transportation in mccordance with the provisions of that

"certificate or exemptions"

[}

The appellant, who carrles on tﬁe
business of a taxi~driver for ndnnEurOpeéué in Krugo%s-
dorp, was &t the relevant’date'the'holder of an‘oxémﬁtion

1ssued under the Act by a Local Road.Transportation :

. Boarde One of the provisions of the exemption was that‘

the texi in respect of which it was issued was "auth$risod

Pto carry 5 passengers™and no more. The evidence showed

|

appellant was carrying eight passengers for reward in the

"course of hls business. It was accordingly not-in dispute

that the appellent then carrled on motor carrier trans-

portation not in accordance with the provisions of his

exemption and was rlghtly convicted, 1f the provision

1imlting the number‘of passengers to five was validg It
was, however, contepded on the appellent's behalf tqat
this provision was invalid because the only basis for its
1nt:oductiop inte the exemption was a regulation-vh#ch

waé 1taelf'1nva11d. ,

The regulation 4in question is

,Regulafion 11(5) (a) (9) which provides, inter slis,

.

that "The Board or a local board may impose in connection

"with, or Include iIn, any examptidn lssued by it, any

- “Or/o.o-ot

t



\

-b- 3 C -

"or all of the following conditlons or requirements:-

#(9) prohiviting the holder or his servant from conveying

"more than s specified number of passengerse....ct ono and
fthe same time."
The Bosrd was the central body knowm as the Road Trans~

portation Board for whéch by section 8 of Act 4 of 1048

‘fhoro has now been substituted the National Transport

Commisasion.

Regulatlon 11(5)(a)(9) was made

under the powers conferred by sectlion 19(1)(c) of the Act,

which provides that with.the'appréval of ﬁhe Governofg
anefal the Boafd may makﬁ_rogulgtiong, not 1ncopsistcnt
with the Act or any oth;r lgw, '(c)vprescribing the con=
"dltlons or requiremenﬁa which the Board or s local board
"may impose in connection-wiéh, of include in a certificate
"or an exemption 1ssved under this Act."

iIn terms, therefore, fhe}provlaion

in ‘the exemption limitling the number of passengers to bo

carried in the appéllaht'a taxl to five 1s covered by the

regulatlion and the regulation {s within the languagé of
section 19(1)(c) .of the'Act; vh}éh does not restrict the
regulating suthority in regasrd to the 6onditions or
requirementﬁ'which 1t may préscribo és permissible

1!101“3 101)8/. sere o
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inclusions 1nian exemption; But the first of the thLee
contentlgns advanced on the appelléntfe behalf was that
the wide languége 6f s;ction 19(1){c) must be'given Lomo
restriction 86 a8 to bring it within the apparent ache

end purpose of the Act, end that 1;'soction 19(1)(c)€1a

80 construed the regulation isy not covered by it and is

consequently ultra virea., More épec;flcally 1t wasi
argued that the Act itself dealt with the quéstion of the
numbers to be carrled in a vehicle engaged in motor éarrle:
transportatiop and that.though the regulatlion was noé
1nconaiaton£ with the express provislons of the Act #n
relation to numbers it was nevertheless inconsistont!uith

the lmplications deducible from the Act. , |
Rsﬁmcmct wag wM™ade |
Courral for the appeilent !l?t!!lﬂ

w8 to the long title of the Act =~ "TFo Provide for thé

"control of certain forms of motor transportation ané

"matters 1nc1dénta1 thereto! = but I am unable to gain

1

‘from it any assistance as to the nature or purposes of

| the control that was envisageds But consideration of tis

provisions of thﬁﬁct in 1ts original form and after émand-

mont. leaves 11ttle room for doubt. that the statement'of

STRATFORD C.J. in Rex v. Dhleminl, 1938 A.D.441 at page

443/....‘.. !
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| 443 that "the object of tho Act 1s o prevent competition

"wlth'an authorlsed tranﬁportation‘routo,”-13, brosdly

speaking, a firuve estimation of the purposo of Parliapont
in passing tﬁ;s legislations |

A §émpofitor Qf the»railway;
and of buses opérating undor certificates granted under

the Act was always the motor tax! and the changes in the

treatment of taxi,sérviegs in thsjapts of 1950,1932 @nd

11941 ere instructives In the 1930 Act the definitlen

of "Lotor Garrior Sransportation” was a restricted éne.
So far as the cerrlage of persons was concerned trang=
portation in vehlcles designed for the carriage of eight

or fewer persons, 1nc1uding the driver, although for

‘rewerd, fell outside the definition and therefore outside

‘the Acte The number actuglly -carrled was irmaetorial.

But by Aot 31 of 1932 the control net was wldened.
FHotor carrl&r transportetion® was now extended by defim
nition to coker inter slia the éonvoyance of any persons
any . '
on £ public rosd by means of any pudblic vehlcle for
reward. This would have covered sll taxi services but
for the new proviso (c) to the definition which excluded
from motoxr carriey transﬁortétioh "the conveyance of not

“mre/o -.- se s
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"more than seven persons simulteneously (including the
PArivere.....by means of any moﬁor_voh1c1; designed or
*1ntended‘for the conveyance of not more than seven p?rsona
"(inélﬁdigg the driver) 1f such motor vehicle is éot used
"for the regular conveyance of persons for reward between
fparticular places where reaaonabio facilities are avqilablo
"for their conveyance......by rallwsy or by means of any
‘5motor vehicle in respect whereof a motor carrier ceptifis
"cate has been issued." It ;111 be poticed that both
the capacity'of the vehlcle and the actual'number cafriod'
are montioneé. Exenptions were introduced bj the 1932
Act, bu#hthay haed no relation to taxi aervlcéa; yhich by
the abovementioned proviso were already excluded from the
operation of the Act, provided the vehlcles were not
designed or 1ntend§d'to-carry or actually-carrying more
than seven perséns (including the driver5 and were rot
foliowing defiﬁed routes in competition with trainé.or“
buses. ﬁﬁ Act 15 of i941,the contrél of taxi services
was further tightened. Provise (c) to the definition of
"Motor carrier transportation" was repea}ed,‘so tﬁat taxi
sorvices, no matter what the.size of thd vehicle or how

many persons were cafried, fell within the definition. The

carrying/..eoee
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cgrrying on of any taxl services Eecame punishable under
section 9(1), unlegs'an.exemption was held in respect;of ‘

‘ the vehlcle; snd section 9(2) was correspondingly amended

.intof alia by the sdditlion of paragraph (g); which
authorised the 1ssue of exehﬁfiqné‘rdr the conveyence of
"not more than eight'persons.,...}bimultaneously(éncluding
Pthe driver)......by'meé;s of é moto¥ vehicle deeigneé
"6r intended for the cdnveyenéébbf nﬁt more than eight
"peraoné(including th§~dr1ver)......for rawafd.....fvithin
fauch ares or areas or betwsen such pleces’ as the Bonfﬂ or
"local bosrd may decldes” | At the same'tim'e the regu=-
;ation; s?ction (19) was amoﬁdod inter alle by substitufing
in subsectlon (1) & new ﬁaragraph (c),which ‘authoriadd |
the preséription of cbnditiona or requirements which might
be 1mposed in connectlon with or ;nc1udod in ;n.eiampﬁion
and £qt.on1y In a certificate as theretofore. |

It 1s‘c;ear from thg ébove au&mary-
of the changes In the law that the policj ip'rélatibnjto' :
| texi services moved towards greaté?.controi end at th;.
same.timy towsrds leaving @orerof the éontédi to the
boards, to be sexerclsed by a conaiderétién of thé case of

each vehicle in respect of which exemption was'soughti

- Since/..;...



Since the.Act_is»primariiy concerned with Fhe restriction
of compétiéion in traﬁspoft services and with the prot§ction_
first pf the railways.and then of certificated.yehiéleé

like buses, it may be sccepted that 1t is not directly

| , | |
almad at the safety of the travelling public, That this

factof has not.been wholly 1o;t‘saght of in the legislitip;
éppears from the;addition)by ssction 12 (1v) of Act 15

' of‘1941, to the oxistingvpo;oﬁa-of regulation af a pow;r

to make regdiﬁtions.” (g) prohibiting the use 1n.motor§
Scarriervtransportation_of a motor veh;cle.ln'vhich there
"is present any defect mantﬁoned in the prohibiting pro=
'vlaionlor which 1s not intended or suitable for tﬁe c}ass
”ofltranéportation in quastionf” Céunsel‘fbr the appéilant
argued that the express mention of the prohibitidnvof ic
use of defective vehicles teﬁds to‘nqgativo a pdwér'to
authorise the 1mpoéition of conﬁitions ﬁrohibiting’tho_uao
‘of'éfficibnt yehicl;s to c;rrylmo:o than a certa}n nunber
of persons. - It seems to me, however, that the more
important z:z‘ipferencé to be drawn from the refarancofto
defectlive vehiqleé in the new sectldn_lQ (}) (g) 4s thét
‘the aafefy of passengeralin exaﬁpted yehiclea as‘woll ?a’i {
in certificated ﬁemcles 1s not forelgn to the scope of the)

'jct./‘.., ae @




- Acta It.should be borné in mind that competition ney

_be rendered unfair by undercutting of more kinds than ohe,

A vehlcle on which 1little 1s spent In repalwys may be abie

for that resson to compete unfairly'with one that 1s pererly

maintalned = at least for a times So, overlosding a

.

vehicle may lead td accidents that may deter custom but 1t
may also ensble the owner of the overloaded vehlcle to -

compete unfairly with those who are observing proper stan=

=dards of safetye

It may be comceded that one
might have expected that a power to regulate fm» the fixing
}

of the numbers to -be cerried in vehicles engaged in mo tor
carrier transportation would be expressly mentioned . in
section 19(1). But thgt is not a strong ground for holhlng'
that the general provislon in paragf&ph (¢) of section ¥

19(1) for the laying down of conditions and requirements

o< . ,
does cover the flxing of such numbsra. It 1s perheps, not
A

without significance in this connectlon thet the maximum,

_including the driver, to be cafried without a certificate,
. ' ' |

after being reduced to seven in 1932, was agaln raised to

eight in 1941, 1t seems contrary to the trend of the legisw
: . : | | |
lation that any relsxation in favour of taxi services was
' |

1ntendod/o senee
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. 1;tpn§eé in 1941, it 1is more probab}e that-Parligment;
considgred that th§ qukstion'of numbers 1in relation to
taxis ioﬁld,be solved by the an arrgngemspt whereby - they
would raquire.exemptions end the é$emptions would be apbject
~ to such condltions or rgﬁuirements as mighf be prescribed.
I do not think that the fact that
| . the 5;t hag itself deait '1ﬁh the.question o?'the nuﬁbor
of paasongefa.}n the-sucéesslvo_proviaioﬁs reforrod"t;
‘above shows that it was rot intonded that this mattefl
should figure In the cénditiiéns 6rrequireﬁents'mbntionad
fn section 19{(1) (c).. The fixiﬁg of ﬁh@ number in the
Act provide; the lower Iiﬁit_bf‘capécityf;r'paéaengoxﬂ
carrying certificated vehicles‘bﬁt it does not show that
Pérliament was not in'thié 1qgisiation qbncerned with: the
question of over}oading 1n‘tho'caso of vehigles requiring
oxoﬁptiona and not certificates. |

Counsel for fhe aﬁpe;iant
stressed the distinptioﬁ between cortificgt;s aﬁd'oxomp.
tlons and subm}ttedtﬁét Parliagoﬁt was apparéﬁtly lens
interested in cloée control in the case of exemp%ed
vehicles than in fﬁe case of certificafuﬁ vehicles. It
may be that such a distinction injtha thoroughness of the

contrel/c.eese
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control 1s descernible in the provisloms of the Act,s %hough

L ’ i
. 4%t shoukd be noticed that the powers of regulation, and in -

particular section 19(1)}(c), apply indifferently to cortis

ficates and exemptionse But, however that mey be, 1t peems
‘ ' i
that such Aifferences as exist between the treatment of

. certificates and exemptlons, if they sre not wholly
explaineble by the fact that certificates came first and

, , . i
exemptions were a later sddlitlon, may well flow from tpo

1
{
|

S —_ \
fact that so far as the carrlage of persons 1s concorn?d
buses and not taxls have been regarded sa the more important

competitors of the rallways and as'raquiring therefore:

more elaborate measures of controls This would not,
. - \ . i .
however, justlify the Inference that in relation to exempted

|

vehicles the legiéiature 1nteﬁdod that tho.control pro=

vislons should be treated as of m;nor’importance,and spould

accordingly be 1nt§rpfetpd so as to operats leas stringoht-_
. T

ly then in the'case_of certificated vehic;és. _ i

| -For these reasons 1t aseems to mL

that regulation 11(5)(a)(9) is within the scope and purpose

of the‘Act'and that the apbellant's first contention theree

fore falls,
N

) Regulation/‘. XK o:

?he second contention was that
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Regulation 11(5) (a) (9) 1s invalid be§agae,1t 1nvolea
van;mproper andAtgxxiti’uﬁneeapgary delegatioﬁ to theloc#l
fog# tfanspoftation boardse But aqqthn 19(})(c) of Fhe

Act clearly provides thet condltions or raqu&rementé may‘be

1mposed‘1n'connection with or Included in exemptlions granted

b
J

by local boards as well as by the Boarde The fact thht
the Board after the 1941 Act was itself the regulating
body does not, of course affect the mattér and 1t is . |

difficult to see how any question af unwarrsnted deleghtion

could arlise,

The third contention advanced
: i

in support of the submission that Regulation 11(5)(a)(9)
. A
i1s invalid was that it fails to provldo'adqquate guida#co ,

to local boards as to how thoj are to decide‘on‘thé proper

number to specify for a particular vehicle. Reforonceiwaa

made In thié connect1on to Natal Organic Industries ve Unioxm

Govermuent (1935 N.P.D. 701),Rex v. Zondé (1942 T.P.D.; 187)
- . : ~ |

and Arenstein v. Durben Corporation (1952(2) S.A. 279);

. But once 1t is accepted that the regulating authority had

power to meke a regulation prescribing the numbers. that

. - o
might be conveyed in an exempted vehicle, it would seem to
be inevitable that much must be left to the body bthat has

t°/0.c‘c¢. i

|
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to fix the number, In Regina v. Mahlole (1952(4) SeA.356)

the Transvasl Provinclal Dlvislon held to be ultra vires

a8 regulafion,framéd undorvﬁhe Transvasl Motor Vehicle Ordie
" nance, which, in &ffect, embodled certain qpnditiona one

of which was that licensgd taxln'mnstlheQQ thelr maximum
.carrylng cap?city fixed by an examining officer.’ At pﬁgo
358" a; VILLIERS J. who dollv’erod the court's‘ judgment _auit.’;,
”it 1 clsar that 1t'w;11 be a comparatively easy mattor
#for the Administrator to préacribe the maxiﬁﬁm nunber of
"poveens passengers that may be carriﬁd in public service
"motor vehicles‘of_different‘types and siéeg. The nuﬁSor"
o passengers may be made d@pendent on the footage of tho.
"availablé aeaﬁs, and may,1f necesanry,further be made
"3epondent upon-tﬁe.cubic afea-of the interior;“ | I am

. not satisfied that the drafting of & regu}atiﬁn gn the linet
suggested would deai with all the factofa that miéht be
rele?ant to the propé; carrying capacity Qf-the v;hlclo.
1The vehicle'shors;-power and the strehgth'of 1ts chassls
might well be ‘othar facgora, though no doubt the seating
capaclity would generaliy'bo decisive. However that may

be, 1t was in my vieﬁ permissible under the stétutory pro=
visionScoﬁcerned in this case to leave it to the exempting

} bOdy/oo case
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body to decide in relation to the Parﬁiqulag{ vehicle
hnde: consideration vhgtllimit to 1ts capac;ty should
be fized without .detai'ling the factors that wers to be
- taken 1nto account. |

For these reasons the appeal

18 dismlssed.

' % 5
Centlivres,C.J - | /o .
Greenberg,J.A. Cotnccar

vVedsHeover,J.A.
I‘boxter' JuhAos



