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IN TEE SUPREL'E COURT OF SOUTH AFRICA

(Appellate Division)

}

In the mattsr between 2=

1.ROLAPD GORDON SMITH  First Appellant

2.ERIC REGINALD SMITH Second Appellant

and

E E G I N A Respondent

Coram:Schreliner,Fagan,Steyn,Reynolds et Brink, JJT.A.

Heard:19ih and 20th.October,1985. Delivered: 3{ — lo- Q43"
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SCHREINER J.A. &= The appellants, who are brothers
aged 28 agnd 26 respectively, were convlcted of rape by a
court consistlng of MNURRAY J. and assessors, and were esach
sentenced to four yearsy Iimprisonment end six strokes, leave,
however, belng granted by the lesrned jfuége trial judge to
appeal to this Court.

In the broadest cutline the facts
appearing from the Crown casse are these. After dinner
time on the nlght of Friday, the 26th November 1954, the
complainant and her husband (I shall call them "the Smitha",
and him "Mr. Smith") were xin the lounge of the Grand Statlon
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Hotel, Jeppe, Johennesburg, having drinks together.
According to thelr evidence thelir refreshment took the form
of brandy and water and they each took three of thess
drinks, the third belng taken in the company of the flrst
appellent who admittodly joinod them in the lounge. He had
met them only once before, some five or gix months nrevipcus~
1ly. According to the Smiths the first eopellant offerad to
take them home Iin his car and he, tkhey and another man,
apparently a frlend of his who Introduced hlmself as du
Preez, left thﬁhotel together and got Into a large black
car which was standing iIn front of the hotel and which
already contained four other men. One of thése four, ac~
cording to the Smlths, was the second appellant ~ they
sald that he drove the cer. He was admlittedly at the hotel
B but
that night #mé had ndtt been in the company of the Smiths, to
whom he was a stranger. The car wag driven off in a direc~
tlon different from that of the Smith's home; when the com-
plalnant remarked on thls she was silenced and threatened,
and both of them received blows of some severlty. Eventually
the car, which was travelling at a hlgh spsed, was driven
off the tarred road slong another road and stopped beyond

the bullt up ares of the city, The complainant wes pulled --
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out of the car and thrown to the ground a few paces from it}
there she was raped by all slx of the men. Nr. Stith re~
mained in the car, only Intermittently conscious as & result
of the blows he had recelved. After the raptors had affect-
ed their purpose they took the Smiths bmslr to the immedlate
neighbourhood of their house and put them §ff thers. The
same night the Smiths reported the asseult fat the Jeppe
Police Station and mede statements there; they were sxamined
by the district surgeon at hatween 4 and 5 a.m. The many
injuries found upon them were conslstent wifh their sﬁory,

The appellents have denled throughout
that they were Iln the car; on that assumption they were not
In e positien to dispute the fact, confirmed by the medical
evidence, that the sssaults took place. Thé case thus
turned on tho identlty of the appellants asttwo of the
agsdilsnts. The Smiths' svidence that they were of the
number was corroborated by one Linden, whc was one of the
men in thoe car but denied, in conflict with the complalnant's
testimony, that he also raped hera

Detective Sergeent Laubscher looked
for the filrst appellant at thelr home the following,dx
Saturdey, morning at abopt 9230 The first gppellant was

-—
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not in but came to the Jerpe Police Statlon and was there ot
about 12.30 p.m. when Laubscher arrived there with the com-
plainant, Mr, Smith belng slready at the statlon. The first
appellant greeted one &f the Smitha 1n an aprarently cool and
friendly mamrer fashlon. The complalinant on hearing his
voice turned round lmmediately and, saying "Dit 1s hy",
rushed at him and slapped him in the face; at once she fell
: /e

down in a falnt,. The firat appellant was under the iInfluenc
of léquor at the time; he was detalned and suﬁsequently
arrested on the charge of rape. At B8.45 on the following,
Sunday, morning he signed a statement in which he described
his movements on the Friday nlght. AT sbout 7.30 p.ms., he
sald, he had a drink with a friend, later identifled zsa one
Freudlger, at the Grand Statlon Hotel. He loft the hotel
at aboﬁt 9.30 p.me alone and visited friends, including
people ldentifled as the van Schalkwyks, who lived next to
the Apostolic Church; he sald thet he went home to bed after
10 or 11 pama He csncluded, " T never zaw complalnsnt or
"her husband on Friday night. I am of opinlon that the com~
"plainant and her husband are mgking o mistake betwee-n myself
"ar{ my younger brother Eric,"

On the Sunday mcrning the decond

appellant, at Laubscher's request, came to the pollice statlon
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and made a sbtatement which he signed at 10.15 a.m. (nct
psms as stated iIn the copy g; the resord)e He sald that
he went alone tr the Grahd Statlion Hotel at about 10.3C on
the Friday night and had hls last drink about clonsing tlme
(11.30 p.mMe). Ho saw the first eppellant talking to the
hotel manager, Bensch, in the lounge. He told the first
appellent he was goling home and then took him home 1n hls
small car, dropping him st their home. Fe himself went on
to the flet of a witness, Mrs, Randall, with whom he spent
the nlght.

Mrs. Randall gave a stgtement
to the police on the Sunday afterncon In which she ssld
that the second 2ppellsnt came to her flat aﬁ soven minutes
after midnight on the Friday nlght; she checked the tlme
on her watch because the zmEa second agppellant had promlsed
to come much egrlier and she rebuked him for‘his tardiness.
She also stated that at asbout 1.40 p.m. on that day, the
Saturday, at her flat the second appellant was rung up on
the telephone, and that when she asked him what the trouble
was he told her that the first appellant had been "picked
"up" for assault. He told her that he, the second appel-
lant, had been passing the Crand Station Fotel when he saw
the first appellant engaged In a fight with someone. Ye

had/......



had joined iIn and exchanged blows with the other man. Ue
told Mrs. Randall that the police then appeéred on the scene
end that he got the first appellant Into hls car and drove
him to their house, dropping him at zhout 11.45 p.u.,before
coming on to her flat.

After he had made gis statement on
the Sunday marning the second appellant was detalned in the
pollice cells at Jeppe and afterwsrds at Marshall Square
until the following, Nonday, morﬁing, when a identificatlion
parade was held at the Johannesburg magistrate's court. Boéh
the appellants were on the parade. Each of the Smiths plcked
out the first appellant, which waé of no impdrtance as they
had admittedly been in his compsny 1n the hotel lounge
on the Friday night and had, morsover, already identified
him on bthe Saturday; they falled to polnt out the second
appellant, each pointing out someone else, not the same per~
SOnN. But when the parade had broken up the complalnant
came after Rossouw, a deteciive head constable, who had con-
ducted the parade, and Laubscher and pointed dut the second
sppellant as one of the assallants. The second snpellant
admitted 4in his evidence that when she pointed him out hse
said that it was not he who had committed the offence but

e ot anve Winlidaes, e

that B wmest k= hls brother.
N
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On the nlght of Monday, the day of the
parade, ths saecond appellant told Lsubscher the same story.
about a fight cutslde the hotel that had been included in
Mrs. Randall's statement already referred to.

It wes at this time, too, that the
second appellant told Laubscher that 1t mustrhave been
" ILinden's gang that had committed the rapes. This put the
police on the tracks of Linden. He wss then in Klerksdorp
but returned a few days later and was Interviswed on the 7th
December 1954 by cdetective sergeant Davis, who had taken
over the investigstions from Laubscher owing to the latter's
$llnoss. Davis stated in his evldence that before the 7th

hod Sendk o bwe thel | SR
December the first appellantﬂhad been there l.e. at the
Grand Statlon Hotel on the night in guestlens. In hls evidence
the first appellant denled that he hsd seen Linden that
night; the ovidence subsequently given by Davis was,however,
not put to hime.
The appellants gave evidence them-

selves and the evldence of a number of witnesses was led by

the defence to show that the appellants were elsewhere at

the time that the offence was committed.
Both the eppellants iIn thelr —
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evldence described a fight as having taken place outside
i
the hotel at sbout 11.30 p.me The psrties to the fight were
the first appellant and r. Smith, the second appellant join;
ing in later. The first appellant éxplainea the origin of
the fight; Mr. Smith, he sald, made soma rudé romark {which
the first appellant could not recall) in thc lf§ynge and
after they had gone outsida "to settle éhe argument” challen~
ged the first appellant by saying "you got a big mouth' and
striking him. Xr. Smith, it may bé remaryed; is a small
man; he weighs 110 1lbs and is five foobt one inch in height,
The second appellant in hls evidence not onli said that
T4inden was present at the fight but sald that he told them
to leave Xr. Smlth alons. The second aprellant also
repeated what he had said to Laubscher on Konﬁay the 22th
November, to the effect that he hustled the first appellent
Into his car and took hlm away. The first a?pellantfs
avidonce was that he did not remerber being taken home; ac~-
!

cording to hlm he was 1n an advanced statevof intoxicatlon.

AThe trial court atﬁachad great
importance to the question whether or not thefe was a fight,

and clearly 1t was a testlng feature of the case. If there

\

was a flght the Smiths could nct be bellieved when they said
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- 9 -
that they accepted a 1ift home in a car with the appellants.
On the cther hand 1f there was no fight the’admitted 88~
spciatlion of the Smiths ang the first appellant in the hotel
lounge ended In the alr, on the Kixrsk eppellénts' version,
which furnishsed no explanation as to how the:Smiths broke
away from the fi?st appellant and betook themselves té& the
car of the unknown assailsnts. And moreover, as IURRAY J.
pointed out in hls judgment, if there was no fight the re-
lations of the Smiths and the Tirst appellant et the hotel
woere pleasant throughout and, "it ls extremely dlfflcult to
"see why he should be present to the Smiths' minds as the
"agpgressor in the rape, and why any delusion should select
"him for that position."

The trial court rejected the
eppellants! story of a fight as a fabrlcatlon. In reachlpg
thls comc’usion 1t had, of cecurse, to take account, general-
ly, of the evidence of the Smiths as againstrtbat of the
appellents, 0f the Smithgk cvidencs MURRAYjJ. sald " ve
"have full regard to the criticisms levelled thcreat by
faccuseds'! counsel.” The learned Judge then dealt with
various grounds of criticism, some of them welghty, and
proceeded, " But even with these points of criticlsm (and

"therse are cthers) we are convinced that both: she and her

"hUSband/. R |



-~ 10 =~
"husband are giving honest evidence......We did not under-
"stand the defence to question their honesty.! Nor, 1t
may be interpolated, was their honesty, genorally speaking,
impugned on appeal. Mr. Morris, who argued the case for
the appellants very well,contended that the Smiths were
unrselisble witnosses from several points of ;1ew, that they
were under the Influence of liquor, that tho assaults had
confused them and that, heving been with the‘first appellant
shortly before they entered the car they had formed the
erroneous imprédsslon, probably as a result of déscussions
between them, that e had tsken them to the car 2nd played
a leading part in the assault, The second appellent might
have Bmen seen by them wlth the first appellant elther at
the hotel or wlsewhera. In regard to the apbellants
MURRAY J. sald that they were very unlmpressive and uncon-
vinclng In the witness boXx.  But there was fgrthermore the
important facto; that there 1s no mention of the fight 4in
thelr statements made to Laubscher on the Sunday morning.

Counsel argued that, just as the

first appellant might have denled falsely that he saw the
Smiths on the Friday night beécause, though innocent, he gid
not wish to risk admitting any sssocistlon with them, so

both the appellantsmight for the same resson have sup-

Pressed/......
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pregsed in the first Instance the fact that there was a
flght with Mr. Smlth, snd only brought it ott later when
the complainant had ldentlfked the second sppellant after
the parade. At that stage 1t mlght bave seemad to the latter
to be unavoldable that hef should bring to 1light that he
wes outside the hotel when the Smiths were bthere, as thls
might account for treir erroneously ldentifying him 8s one
of the raptors.

A majr; difficulty in the way
of accepting this argument is that 1t 1s incbnsistent with
the evidence given by the appellants. The firat appellent
on this as on other points contradlcted himself freely. He
gaid at first that he tnld Laubscher about the fight and
then thet he dld not dn so because Laubscher was obviously
only interested in the repe. Then when he waé acked 1f he
knew when he made his statement whom he was charged wlth
raping - which was of importance in testing whether his
explanation as to why he did not mentlon the fight could
be true =~ he at flrst denied such knowledge and then
admitted it. 30 far as the seccnd appellantt!s evidence ls
concerned =~ and for present purposes 1t is the more
Important - he also said in the first place that he told

LaubscHer about the fight (which he called the "asseult")
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before and while his written statement was taken down; at
that stage he undserstood that he was being Interrogated
only about the fight, not sbout the rape. But when he was
asked why he did rot protest, when hils statement was read
over to him, against the complete absence from it of any
reference to the Tight, of which he had been giving the
detalls, he sald that Laubscher tnld him he was not bothsred
about the flght, He porsistad that he told Leubscher about
the fight but that Laubscher said he was not concerned
wlth the fight.or agssault but with the same cese of rape as
hls brother was involved ina Leubscher in his evidence,
which was accepted, denled that he was told of the fight
by either appellant untll after tha parade, and apert from
the second apre llant's untruthfulness hisg evidence makes 1t
practically Impossible to belleve that he refrained frem
mentloning the Tight [which he seys that he Aid mention)
because he w.as afraid of admltting that he was in the
Smiths! presence that night. Assumlng that the appellants
did not mention a fight on the Sunday 1t 1ls difficult to
escape the conclusion that this was becauge tﬁere had been
no flght.

In support of his clients?

version/.seees
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version counsel referred us to a passage in tho crdss~og;mina—
tion of Mr. Smith in which, after stating that he flrst
hesrd of the allegation that there had been a fight outside
the hotel one night when he was having a drink In the bar,
he said that Bensch had told him sbout 1t on the same day
that a police officer, Captain Klindt, enquired about the
flght. The record proceads,"ﬂlready on the:Saturday the
"allegation was made that there was a flght butside the
"hotel ? -~ Yes." The matter was not followed up and
the date on thch Captein Klindt enquired about the flght
was not fixed. The matter was not referred to In the

‘ to

judgment of MURRAY J. who says, "The flrst mention xf the
"authorities of a f{ight appears to have been.mads by Mgs.
"Randall In her statement to the police on Sunday mornling
"the 28th, as belng what accused No. 2 had told her." What~-
ever the explsnation of Mr, Smlith's acceptance of counsels
suggestion I am satisfied that on the evidence it 1is not
possible that Captain Klindt was investigating the flght
story on Saturday the 27th November.

There remains ths difficulty
created by the fsct that Mrs. Randall on the Sunday after-
noon told the police that the second appellant had tnld her
about the fight at about quarter to two on the Saturday

afternoon, that is before he made hls statement to the

palice//o «es 0.



- 12 ~

police, MURRAY J. refers to the evidence qf Laubscher to
the effect that the second sppellant had, appasrently on his
own admission, had gn oprortunity of spesking to HMrs. Ran=~
dall personally after hls arrest on the Sungay morning and
before he filrst told Laukscher about the fiéht. This
aevldence 1s somewhat vague, but there is alsp the fact,
admitted by the second appellant, that he spoke to lMrs.
Randall on the telephone from the cells at NMarshall Square.
Mrs. Randall places this con¥ersation, which both of them
say amounted to nothlng more than his assuriﬁg her of hls
innocence, on Tussday, the 30th November, buﬁ'it is clesar
that thls 1s not so and tﬁat it took placs befors the 2nd
appellant to;d Laubscher on tho Monday night about the fight.
MURRAY J. says on this aspect of the matter,"Whst hls ressons
"weroe for telling Mrs. Randall about this fight,if he 3id so,
Pis a matter of conjecture =~ it may De that‘he was merely
ftrying to put to her the conduct of himself and of No.l

f"in a more favourable light, and only after he ascertained
that she had told the police of a fight he came out with 1t

fh:ﬁ
fto the police." This suggestion commends 2s reasonable.

'S
In rejecting tre story of the

flght MURRAY J. also referred to the entire absence of any

corroboratlon from persons who might have been. expectsd to vt

observe¥,.....
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observéd any such bhaprening. Bensch and Fréudiger, defcnce.
wltnosses, sald they were at the hotel until closing time
but neither of them was aware of any sltercation betwsen the
flrst appellant and lir. Smith or of any qusrrel or Iight

at all.

Linden's evidence wag to the same
effect although, 28 I have indicated, the second appellant
stated that he actually Interfered on Mr. S%ith?s behalf.
It is convenlent a2t this stage to refer somewhat more fully
to Linden's evidence generally. The trial court properly
treated him as an accomplice, but it was argﬁed on appeal
that the court hed not carried iIts caution to what was sald
to be the loglcal concluslion of rejecting his evldence in
toto. It was accepted by the trial court, ané there 1ls no
rgason to question this finding, that Linden was & stranger
to the Smiths before the 26th Nevember. Hoe was a friend,
though not a close friend, éf the second appellant and knew
the first appellant. On the defence case he knew them to be
inmocent of the rape but nevertheless lent hlmself to sup-
port thls very sericus false charge against thom, in order,
1t was suggested, to shield himself and others. But,assuming
thet he might be sufficilently evil-minded bto prefer to adort
the perjured implicatlon of innocent persons if such a coursé—

S66maad/ assons
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seemed to presént the slightest advantage to himself as
compared with simpler andvmore hon~ureble alternatives that
were open to him, ho wasg obviously taking a very grave risk
é; assoclating himself with en accusatlon which he lkmew to
be baseless. He would sﬁrely reglise that the truth might
be established, by alibi evidence or otherwlse, and that he
would then in all probability be charged wlth perjury of the
very worst kind. Linden's evidence conflicts with that
of the Smiths In various resPects. The trial court had
these
regard to ke conflicts, to which we too were fully referred.
But what 4is apparently of more significance is the fact that
Linden did not hesitate to glve definite evidence on points
on which he might have been exXpected, iIf hls evidence was
falsef to his knowledge, to have been vague and non-commlit-
tal. For instance, he said that he saw the Smiths come out
of the hotel with the second eeeuws sppellant and another
man, whom he called Blondie. It is commen cause that the
Smiths came out with the first appellant and:that Linden
1s wrong; but 1t ls in favour of the acceptiﬁility of his
evidence that he dld not hesitate to state definitely who,
according to his recollectlon, came out with the Smlths.
The corroboration provided by

Linden is of course of prime importance in regard to the
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persons who were in the csr wlth himself and the Smiths.
The letter stated in osvidence that the first appellant sat
on
&k the back seat and that the second appellant was tehlnd
the wheel, drlvinge Now Linden also says fhat the first
appellant was on the‘back seat and that the second appsllant
was in front but next to the driver, who was the man he
called Blondle, Incidentally, it was put to Linden in
cross~axamination that he had stated atb the preparetory
exsmination, the record of which was accepted by both slides
as correct, that when the Smiths and the other two men
came from the hotel to the car M"sccused FKo. 2 then told me
"to get out as he wanted to drive", and hls reply was " Yo
"that isn't right.! He was not feeling well when his de~-
position was read over to him. It is not of‘cruoial in=
portance whether the Smiths or Linden is right as ts who
drove the car =~ vpossibly different persons ‘drove 1t on
the jourmeys to‘and from the scenes of the criﬁe, so giving
rise to different reccllections. The 1mportant polnt,
however, is that Linden was prepared to state definltely

. second
that the first appellant sat at the Lack ond the £ires
appellant in front, therein agreeing with the Smlths, and
that there is no ground for believing that, when he first

comnitted himself to thls statement, he had any knowledge

of/.rouQO
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of the Smlths' version. Some point was, lesgitimately, mace
of the fact that during an adjournment in the course of the
trial Linden sat &t the same table in a restaursnt as the
Smiths, but thls was clearly a very weak foundation for the
suggestlon that his evidence, to which he had presumcbly
cormitted himself at least at the tlme of the preparatory
examination, had Iin any way been mede to conform with the
Smiths! version. In the circumstances of this case there
is force In the familiar argumont that the dlsparitles
between the accounts given by'theso wltnessesg, whils Fcon~
siséent with honest differences of observation and recollec~
tion, render lmprobable any consclous attempt to bring the
accounts into Jine.

The conclusion reached by the trlal
court that there wgs no fight and thsk the evidence of the
Smiths and Linden was true must, of course, ho exanmnlnod In
the 1light nf the allbi évidence produced by the defence. I
do not propose to deal with thls evidence in detzil; 1t was
very thoroughly discusced by IURRAY J. 1n his'judgment,
Broadly speaking, the Ilrst appellant’s alibi; differing
materially as to times from what he had said in his statement
to the pollce, was that when he found himgelf ;utside thelr .

hOmB/..----
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home after, presumably, having been drcpped thore by the
second appellant at about 11.45 p.m., after the alleged
fight, he spent an hour or two partly In tho street near
the van Schalkwyk's house and partly inside thet house. This
account was supported by the evidence of several wltnesses
who had only been invited to cast thelr minds back to the
events of that night very shortly befiore thedtrial, which
took place about six months after the crime.. The wltnesses
did not in general impress the triazl court favourably; some
faint prailse was accrrded to van Schalkwyk and le Grange,
of whom MURRAY J. sald that they gsve their svidence falrly
and that the court"did not form the opinlon that they were
"dellberately giving untrue evidcnce.” SUmﬁing up the
trial court's vliew of their evidence, the learned judge said
"We feel thet in all the circumstances there 1s such 4
"probabllity of suggestion and reconstruction months later
"than the naterlasl events that thelr testimony, even if
"honestly glven, is insufficient to make us doubt the evi-
"dence of the complainant and her husband and Lindena."

Two factors were of prime importence
- the date and the time. The witnesses cpnnected the

presence of tho first appellant with a certain Christmas

party‘/¢--5|¢‘
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party. | That the date of the party was the 26th November
was accepted by the Crown as correct, but there still
remained the guestion whether the witnesses‘were rdght in
connecting the events. 1In regard tn the time, the trial
court was satisfled that none of the estim@éos of time given
by eny of the wltnesses could be relied upone In one or
two cases the foundatlons for the time estimates vere
manifestly worthless; the court was naturally not Impressed
by recollections that wltnesses professed to have of having
exsmined thelr watches at particular tlmes, wonths before
they had been aslked sbout the events of the night. Only
one or two btilmes can be fixed with any certainty and on
these counsel for the Crown and for the appeilants properly
gought to base tlme~tables, which would showtthat the
appellants could or could not have committed.the crime. The
trilal court's very careful conslderstion of these matters
Included a full examination of the evidence of the two
police witnesses, van Wyk and Geldenhuys, who were on rasdlo
patrol duty on the Frldasy night and were apprpached by the
Smiths after they had hesn dropped near their houso after
the rape. It 1s unnecessary to say more than that there 1is
no good ground for dlssenting from the conclusion reached

——

by the trial court thereon or from the reasons for arriving

8t/ erunne



- 20 (a) =~
at that concluslon.

After the srgument on the apreal
had been heasrd the Court was furnished with a written de~
velopment of the appellents! alibi‘argument‘based on an
alleged correspondence betwesn the statements riade by them
to the policse on Sunday, the 29th November, after conconotlon
betwesn them had, so it ls contended, cesssd to be possible.
Paragraph 7 of the written argument reads :-

"Both statements refer to the fact that when‘the accused
parted company No. 1 accused walked across the road to
talk to some people next to the Apostolic Church. (Thls
1s the vital point)a."

But there does not appear to be
any such correspondence as is alleged. The first appellant's
statement is silent about going home with the second appel~
lant; 1nlfact it is inconsistent with 1t,for he says that
after leaving the hotel alone,he vislited a fr;cnd,Vonter,
who invlted him to 2 birthdsy party to which he dld not want
to go. Then, he says, he went te the Apostolic Church In
Doran Street where he had some tes,after which he went home
to beds The second asppellant's statement says that he took

the flrst appellant home in his car; sfter he had been -

dropped/......
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dropped at the house, the first sppellant "w;lked over
"the road to speak to some people Doran Stroet (slc.) "
So far from there belng ln the statements the i1dentity
on which the remalnder of the additional argument rests,
the difference between the two ststements appears to

operate falrly strongly agginst the appellanfs,

The/....-.



The fact that the alibi witnesses

were only approached to give evidence shortly before the
trial not only made it more difficult for them to glve
trustworthy evidence but also ralsed an understandable
guessden suspiclon in the trial covurt's wuind as to the
honesty of the appellants In propounding the evidence; this
epplies more pagticularly to the case of the flrst appellant.
MURRAY J« printed out In his judgment that the appellants
were represented by an attorney throughout and that 1t would
have been the natural, indeed the obvious,thing to do 1if the
first appellant knew that he was Innocent and could prove
it by showing that he had been in the compeny cf the van
Schalkwyk¥s, "to interview the witnesses and take statements
"at a time when the events snd their times were fresh in
"thelr memory."

The alibil evidence produced by
the second appellant was that of Mrs.Randall; it was rejected
by the trial court for severmal reasons, including motive
and demeanour, into which 1t is unnecessary to enter.

A further polnt which chiefly
affects the second avpellant (though a similar argument

could/..evee
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could be raised upon the first appellant's written state~
ment to the police) is his resction to being ldentlfied
by the complginant after the paradc. At that time he lnew
thaet he was suspec{ﬁﬁf having taken part on the Friday night
in s repe for which a car was used of which he was the
driver; in view of hils evidence that he was with the first
appellant et closing tlme and had taken him home after the
fight, 1t is dlfficult to see how it could have entered his
mind to say to the complainant that it must have been his
brothers. His attempt in his evidence to explain thls away
as 2 reprisal for what his brother had sald in his statement
was unconvincing.

The possibility that the Smiths
were mistskan in regard to the identity of the first eppel~
lant 1s oxtremely remote. It presupposcs that they were both
so sffected by the liguor they had consumed and the 111~
treatment they had received that they lost sight of the fact
that although the first appellant was with them in the
Iounge it was not he who invited them to drive home with him
and took them out to the car and,entering lt, sat next to
the complainant. Quite apart from the evidence 4f Linden the
case against the first sppellant, once the Smiths are

accepted/......
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accepted as hpnest witnesses, was a very strong one. The
possibility that they might be mistaken about the second
appellant 1s obviously much less remote, but here the evidence
of Linden provides powerful corroboratlion. For if Linden
rightly ldentified the first appellant as ono of the rapters
it becomws dlfficult to concelve of a plausible regson why
he should at the same time falsely lmplicate the sscond.
appellant. He would apparently galn overy possible advantage
for himself and asny friend whom he might hope to protect, by

1dentifying the first eppellant and stating his inablllity to

1dentify anyone else.

1t was not contended that the
trlal court had misdirected itself In any way or that there
was sny fallacy In the reasoning by which 1% reached 1ts
cénclusione The argument for the appellisnts was, essen~
tlally, that the trial court by attechlng éoo much.welght
to factors against the appellants and too 1ittle welpght to
factors in their favour had wrongly held that the identifi-
cation by the Smiths and Linden proved the sppellants! gullt
beyond reasonable doubt. It is sufficient to say that the
argurent wholly falled to bring me to the view that the trial
court erred; the appeal 1s accordingly diémissed,

Fagan,J.A-,StGYN, Jaba )
) (onewr

Reynolds,J.A.,Brink,J.A) .
. —"-_-__-——“""
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13th June, 1955,

On _resuming at 11.30 a.m.

JUDGMENT.

MURRAY, J.: The two accused - Roland Gordon Smith

and hls younger brother Eric Reginald Smith - are
charged with the crime of rape, alleged to have been
committed on theperson of one Frances Smith in Johannes-
burg on the night of Ffiday 26th November, 1954.

The direct evidence adduced by the Crown is that
of the complainant, a married woman of 37 years of age,
her husband William George Smith and one Linden - the
lastnamed is considered by the Court (for reasons later
given) probably to be an accomplice in the crime. I,

and Mrs. Smith are not related to the accused.

The basic features of the story told-by the
complainant and her husband are the following : At
about 8.30 p.m. on the night in question they visited
the Grand Station Hotel at Jeppe, and proceeded to have
drinks in the lounge. They were then joined by
Accused No. 1 whom they had once before met on one
occasion a-few months previously. On No. 1 Accused's
request for a drink, another round was ordered by the
husband - in all the husband and wife took three drinks
gach, brandy and water, during their stay in the lounge.
The Smith's decided to return home and No. 1 Accused
offered to take them home in his ca?. Before their

departure/...
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deparfure another man, du Preez, joined the party, he
being apparently a friend of No. 1 Accused. Eventually-
the time according to the complainant and her husband
being about 9.45 - these four persons left the hotel

and went to a large black car parked outside} with four
other men already in it. The complainant, her husband,
No. 1 Accused and du Preesz entered the car, which was
driven off, but in a direction opposite to that of
complainantt's home. The car proceeded some distance
outside of Johannesburg, and past Kensington, and the
complainant and her husband were severely assaulted on
this outward journey. The assault stérted on com-
plainant's protest that the car was being driven in

the wrong direction. Eventually the car was driven
off the tarmac road on which it had travelled and for

a short distance along an untarred road, when it was
stopped in the wveld. Thé complainant was dragged out
of the car, her husband being left inside it, and on the
veld each of the six men had forceable intercourse with
her, one of them having it twice. Thereafter the car
was driven back to Jeppe and she and her husband were
put out immediately opposite their house in Hans Street.
At that moment she noticed the S.A. Police Mobile car
standing on the other side of the street. She at once
went mcross the street to the occupants of that car,
told them she had been assaulted by six men in the other
car, the number of which car she gave them, and told

them to follow that car. Both cars disappeared. She

50 and her husband at once i.e. after only a momentary

wait/...
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wait to get her a coat and another pair of shoes,
‘seeing one shoe had been lost in the assault, proceeded
on foot to Jeppe Police Station where her complaint

was lodged and a statement taken later from her. It

appears to be clear that this statement was writtendown
beginning

/at 2.30 a.m. ~ this is one of the few times on which

reliance can be placed. At 4,15 a.m, she was examined
by the Distriet Surgeon, who also examined her husband
at 4.48 a,m. Both of them shewed signs of severe
physical injury. Vaginal swabs taken shewed positive
results, and her statement that she had not quite
completed her menstrual perjod was in accordance with
blood seen by the District Surgeon, She displayed
signs of acute mental strain. The following morning
at 12.30 p.m. when at Jeppe Police Station, she saw

No. 1 Accused who had come there in consequence of a
mesgage left at his house by the investigating officer -
Det. Sgt. Laubscher. She immediately called out
"That's him", ran to him, struck him and collapsed in
a faint. At an identification parade on the 29th
November, she identified No. 1 Accused (which is‘
scarcely surprising), wrongly identified another person
and failed to identify No. 2 Accused, although after
the parade she came up to Laubscher and Head Const.
Rossouw who conducted.the parade : No. 2 Accused was

in their company, and she then identified him as one

of her assailants. In evidence both she and her
husband stated that No. 2 Accused was the person who

drove the car in question from the Grand Station Hotel.

In/...
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In the main essentials of her story she is corroborated

by her husband.

It is advisable at this pojint, I think, to
indicate here very briefly the tenor of Linden's
evidence. He says that he knows both accused, No. 1
slightly, No, 2 much be%ter owing to sporting association.
He was at the hotel from about 9 p.m. and.spoke to No. 2
Accused. He had several drinks and later having been
offered a 1ift by one Blondie, went out to a big black
car with certain men named Van and gohny. They sat in
the caf. Fventually Blondie and No, 1 Accused came out,
Blondie went away and came back with No, 2 Accused,
Complainant and her husband, All eight were in the
car when at about 11 p.m. it dwoye off at high speed -
disregarding the question of dropping linden or anyone
else, out along some Majn Road from Johanmnesburg : it

then turned down a2 sand road, and stopped. The others

excépt Smith, all gotout and all the other occupants
except himself raped the complainant. Eventuélly the
car was driven back and complainant and her husband put
out in Jeppe, not at their house but outside the Welcome
Beer Hall, not far away. It is of some importancé to
bear in mind that Linden was a stranger to the complain-
ant and her husband : that neither of them implicated
him in the crime : and that on the evidence thére is no
reason to think that they had any contact at all with
him up to the time when, in consequence of police’
investigations, he went to the police some weeks later
and made his statement. According to him, it was the

individual/...
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individual Blondie, and not No. 2 Accused who drove the

car, but No. 2 was seated next to the driver,

For a proper understanding of the case it 1s desirable
now to record in outline the evidence for the defence.
Both accused admit that they were at the Grand Station
Hotel on the night in question and No. 1 admits that
he drank in company with the complainant and her husband.
Just before the closing time ﬁhich was 11.30 p.m. an
argument devéloped between him and Smith : the latfer
made some remark to which offence was taken, and No. 1
invited him outside to settle this by fight. Blows
were exchanged outside the hotel, each accused admits
having struck Smith. But the fight terminated and
Aeccused No. 2 says he drove No. 1 away almost at once

in his own car ag the laﬁter was under the influence

© of drink. No. 1 Accused professes vagueness due to

20

29

intoxication, as to times and detailsj in essence their
story is that No. 2 Accused dropped No. 1 outside their
house (a few minutes drive from the hotel) at about
11,45 and he himself proceeded to spend the night with
hls lady friend, Mrs. Randall, at Forest Hill, where

he arrived just after twelve - he has the support of
her evidence of his arrival at 12.07 a.m. 4 number

of witnesses were called to shew that the two accused
were at the hotel appreciably after the time of 9.45
given by the complainant and her husband for their
departure from the hotel : in addition No. 1 produced
several witnesses to establish that from just after

11.30 and until about 12.45 a.m., he was in their

company/ ...
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company not far from his hose., Their evidence has to

‘be considered in the light of such information as can

be obtained in regard to the time when the complainant
and her husband were dropped either at or near their

home by their assailants, And in regard thereto it will
be necessary to consider: Firstly, whether (from the
time of her making her statement at 2,30 a,m. and

certain preliminaries thereto) it is possible to fix
with any degree of accuracy when they were so dropped;
and secondly, whether the evidenee of the mobile car

officers that this was before 11,30 p,m. can be accepted.

In the opinion of the members of this Court it has
been proved, in the first place, beyond any doubt that
on the night in gquestion the complainant was in fact
raped in circumstances detailed by her and her husband
and corroborated by Linden, the rape having occurred
at some unidentified spot after they had proceeded
thither in a car with six other persons, and after
grevious physical injury had been done 10 them by theilr
assailants, This was not challenged by the defence.
Whatever criticism may be léVelled at Linden's evidence
(and we are fully conscious of the necessity 6f scru-~
tinising it with the greatest care) and despite a number
of noticeable differences.between his evidence and that
of the complainant and her husband, it is impossible to
think that he and they are not referring to the same
incident of a drive away that night from the hotel in
a car to a deserted spot, a rape by a number of men,
after the infliction of physical injuries which were

seen/...
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seen to some extent by the pobile car officers, van Wyk
and Geldenhuys, on return and more fully a few hours
later by Dr. Krausey the District Surgeon,

The issﬁe is further limited by‘the fact that the
defenee has not attempted to establish in any way, nor
to suggest, that complainant and her husband are dis-
honsst in deliberately implicating the two accused as
two of their six assailants, While it will be necessary
to engquire whether Linden is not delibewately impli-
cating the two accused in order to shield two other
persons, possibly friendé of his, the essential question
is whether the Crown has shewn beyond reasonable doubt
that the complainant and her hysband are not possibly
mistaken, although bona fide mjstaken, in saying that
the two accused were wo of those assailants. In our
opinion, whatever c¢riticism directed af the accuracy of
their testimony, complainant and her husband gave
evicence honestly in firm conviction that the two
accused are guilty parties. It remains therefore to
be seen whether that criticism shews the possibility
of their honest mistake on so fundamental a question
as the identification of the 1lst Accused, who (on their
version) had been drinking in friendly fashion with
them immediately prior to the car jJjourney, as the
person who got them into the car and accoﬁpanied them.
The alibi evidence produced by the lst Accused will
have to be considered to see whether it can be accepted
as casting doubt on the accuracy of such identification.
In regard to Accused No. 2, of course, there is‘the

further/...
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further question as to whether cbmplainant and her
husband cannot possibly be mistaken, in all the circum-

stances, in now saying he was a member of the party.

The Crown has stressed and we think rightly so, the
crucial character of an initial deeision as to whether;
as the accused both allege, there was this fight at or
outside the hotel between the accused and Mr. Smith.
For, as the Crown concedes, its ease would ¢dllapse if
this fight were reasonably possible ¢ in such event is it
conceivable that the complainant and her husband would
voluntarily have entered the g¢ar? The complainant and
her husband, as indicated, deny this fight in toto.

The two accused depose td it. No, 2 Accused was not
present at the argument leading to the fight, but =ys
that at 11.30 he saw the fight take place. No. 1, who

pleads the influence of liquor, is vague as to what

were the offensive. remarks necessitating a resort to

fisticuffs. Not only were the two accused very unim-
pressive and unconvineing in the witness L.x, but it is,
we hold, of considerable importance thdt in the respective
statements made by then tb Det. Sgt; Laubscher on Sunday
morning the 28th there is not a word of reference to any
fight. The 1st Accused's statemént»contains at least
five untruthful statements, the most important is the
repeated allegation that he did not see complainant or
her husband at all on the Friday night in gqhestion. He
also there stated that about 7.30 p.m. he went to the
Grand Station Hotel where he had a drink with his friend
Barney, and at about 9,30 p.m. he left the hotel alone.

This/...
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This individual Barney Frendiger (not a very
impressive witness) was called as a defence witness
witness and said he went there after the biloscope came
out st 10.30 p.m. and from 11 $ill about 11.15 he and
No., 1 Accused drank together in the lounge, accused No.
1 then leaving. Prendiger remained there until 11.3%0
when he went home : he is unaware of any érgument
between Accused No. 1 and W.G, Smith in the lounge, and
says that if there had been a fight outside the hotel
entrance he must have seen it, but in fact saw nothing.
The first mention to the authorities of a fight appears
to have been made by Mrs. Randdall in her state@ent to
the police on Sunday morning the 28th, as being what
Accused No. 2 told her. Thereafter, after the identi-
fication parade on Monday the 29th, Accused No. 2 did
mention to Laubscher this alleged fight. A¢cording to
Laubscher the accused No, 2 had had the opportunity of
speaking to her before thﬂsahd after his arrest on
Sunday morning, and in fact actually told Laubscher he
had seen her, _What his reasons were for telling Mrs.
Randall about this fight, if he did éo? is a matter.of
gonjecture -~ it may be that he was merely trying to put
/Egehignduct of himself and of No. 1 in a more favourable
light, and only after he ascertained that she had told
the police of a fight hecame out with it to the police.
In his statement No. 2 Accused said that at closing
time (which he wrongly gives at 11 p.m.) he had his
last drink and went outside - he noticed his brother,
Accused No. 1, talking to Bensch (Manager of the hotel)
in the lounge, and t01d him he was going home - then he

took/...
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took him home in his car, dropping him in the street
outside their house at about 11,45 p.m,. After No. 2's
verbal statement to Laubscher on the 29th November, the
police attempted, but unsuccessfully to secure evidence
of such é fight. Bensch, also a defenee witness, is
ignorant of any such trouble on his premises. No. 2
Accused also said at the time to Laubscher that Linden
was on the scene of the fight and had m2de a remark
about leéving Smith alone - he suggested that the
guilty pafties to the rape were "Linden en sy maats".
Linden, as stated a Crown witness, denivs any such
fight. The Court is satisfied that on this point the
accused are both untruthful and findsin fact that there
was no fight.,

The importance of this fight is obvious. If it
took place,the Crown must fail. It we.are certain it
did not take place, then we are faced with the position
that the Smith's contact with the 1lst Accused were of
a pleasant character, conversation and the paying for
a drink enjoyed with him. In the absence of any
unpleasant features, it is extremely difficult to see
why he should be present to the'Smith’s mind as the

aggressor in the raps, and why any delusiom should

selaect him for that position.

The accuracy of the identification of the accused
by the complainant and her husband was attacked by the
defence on a number of grounds. It was.pointed out
firstly that in their evidence they contradicted one
another in various details, and the evidence of each

varied/...
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varied from what he or she said at the preparatory
examinztion. Secondly, stress was laid on material
differences between their story and that told by Linden
in regard to details, not only as to the times and
conditions of departure from the hotel but also as to
the events in the ear journey, the rape and the place
and circumstances of their heing dropped at or near
their home. Thirdly, it waé contended that the
evidence of the various defence witnesses (B,J. and
Frendiger,
L.P. Swanepoel,/L.W. and J. Coetzee and Sequera) should
be accepted as at least casting doubt on the Smith's
evidence that accused and the Smith's left the hotel
about 9.45 p.m. and did not stay there until closing
time. The importance of this point is to challenge
not only the credibility of the complainant and her
husband, but also in conjunction with the statement
of the mobile squad policemen van Wyk and Geldenhuys
that it was at 11.30 or earlier that they saw complain-
ant and her husband, to shew the impossibility of any
rape by the accused having occurred. Fourthly, it
was contended that the evidence of van Wyk and Gelden—'
huys should be accepted, and that it cast grave doubt
as to the reliability of complainant and her husband
in every respect as witnesses. Fifthly, there was
the alibi evidence on behalf of each accused. It
rested on the basis that shortly after the fight ended
at 11.30 or 11.40 p.h. 2nd accused drove first accused
home and dropped him in the street about 11.45.
Defence witnesses Miss Pisher, Brown, van Schalkwyk

and/, ..
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and le Grange gave evidence of seeing No. 1 Accused

and talking to him outside and inside van Schalkwyk's
house from 11.30 or thereabouts until 12,45 a.m., the
house being one next the Apostolic Church not far from
Accused's hone. No. 2 produced the evidence of his
lad¥ friend Mrs. Randall to shew he had, after dropping
No. 1, gone to her flat at once and spent the night
with her there.

It should be pointed out that the suggestion made
by the defence - on whom admittedly no onus lay -~ was
that even if the assault and rape had oQccurred substan-
tially as alleged, the real perpetrators might well
have been Linden and his friends : that in their con-~
fused and slightly intoxicated condition and the
shocked state after their injuries, the Smith's were
mistakenly, even if not deliberately, implicating the
accused. Linden it was suggested wasg deliberatel&
and falsely implicating the accused to shield two of
his associates.

4As to the first matter there is the question of the
evidence given by the complainant and her husband in
the box. We have full regard to the criticisms
levelled thereat by accused's counsel. It is true
that there are differences between them, and between
their previcus testimony at the preparatory examination.
It is true that the complainant is now far more positive
in her evidence against Accused No. 1 than she previous-
ly was e.g. as to who forced wine on her and who removed
her bloomers : we have 1little doubt that she is

affected/...
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affected probably unconsciously by her certainty that
the 1st Accused is the person primarily responsible.

It is also true that it is difficult to believe as she
says that she and her husbénd have not discussed the
case. Iittle attenmtion is due to her statement that
she had not been interviewed by the Crown Prosecutor -
the interview just before Court was not of any moment.
It is curious that at the preparatory examination she
did not mention that she heard the words "Eric get a
nove on", but the prosecutor may not have specifically
led her on this. There are passages shewing certain
confusion in her evidence e.g. she said she had not scen
acdused No. 1 before but immediately contradicted
herself by saying what is common cause, viz that they
had met some months previously. Again she said that
"she could not identify the other four men in the car" -

but later in chief she mid No. 2 was one of them. But

even with these points of criticism (and there are others)

we are convinced that both she and her hisband are
giving honest evidence, that they are not deliberately
attempting to reconcile their statements with each
othér's or with Linden's. We did not understand the
defence to question their honesty. The critical
question is, can she and her husband possibly be
genuinely mistaken in so paramount a question as to the
accused,and pafticularly No. 1, being the persons who
got her into the car and thereafter raped her.

There are various.matters which support or corro-
borate them: (a) The evidence of Linden; and (b) the

inferences/...
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inferences to be drawn from what the accused said in

their statements to the police and in evidence.

Linden is, we conslder, probably an accomplice,
although he says he was in the car before the Accused,
Blondie and the complainant and her husband entered it,
and alihough he denies himself having actually committed
rape, as the complainant says he did. Probably he knew
in advance of the project, if not, 1t is quite 'possible
that when the actual raping started he decided to
participate. The impresslion left on us by him in the
witness box is that he is a wealtlling incapable of being
a leading splrit in so disgraceful an affair, His
conduct (even if he did not rape) was despicable,
Treating him as an accomplice, we bear in mind the
principles lald down in the cases quoted by the Crown
Prosecutor (Regina v. Levy 1943 4.D, 651 : Regina v.
Gumedi 1949(3) 8.A.L.R. 758 : Regine v. Nganana 1948(4)
S.A.L.R. 405).

4ds stated he was a stranger to the Smiths. His
existence was disclosed only at a later stage when
&ccused No., 2 in verbally mentloning the fight to the
police officers said that Linden had been present at the
scene and had said "Leave him alone'. It seems there
was a suggestion by No. 2 that "Linden en sy maats"
might be involved in the rape. On this dlsclosure
Linden was sought and on his return to Johannesburg
first saw his attorney, Mr, Goss - he says he did so

because of threats by Blondie if he disclosed anything -

29 and then proceeded to report and give a statement to the

pO].ice/ sea
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police. It was submitted by counsel that No. 2's
disclosure of Linden is more consistent with innocence
than with guilt, We find it difficult to draw any
inferenee on this point. At any rate it is clear

that neither the Smiths nor either accused had directly
lmplicated Linden and Linden's admission to the police
of the part he played (even assuming he was a meré
spectator of the rape) was clearly against his/gggerest.
If he merely wished to implicate the accused, why did
he not simply tell the poliee he had seen the Smiths
taken off by the accused and thelr friends, without
admitting that he himself went with the party.

Moreover Linden, though only casual;y acquainted with
No., 1 had had frequent contact with No, 2, and the latter
could suggest no animus on Linden's part or any motive
for a false implication. There was no evidence as to
who the other persons were whom (on the defence sugges-
tion) Linden might wish to shield. It is true that
Linden's account of the car journey differs in numerous
respects from that of the Smiths (e.g. as to how the
various persons came together to enter the car, as to
who drove the car, as to whether the Smiths were
physically assaulted, as to the attempted to force wine
into their mouths, as to whether Smith was gagged, as
to who pulled her out and raped her). But even if he
is unreliable in these matters in an attempt to
minimise his share in the proceedings, yet this unrelia-
bility may well be disregarded if in the outstanding
essentials he corroborates them. We bear in mind the
fact that he had taken a falr number of drinks. He
says however he was sober, not actually tight, and

there/...
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there are numerous details in which his recollection
accords with that of the Smiths. It i1s somewhat
difflcult to form a definite opinlion as to whether

he or the Smiths are correect as to who brought the
Smiths out to the car and who it was that drove the
car., There are points in his favour and there are
points 1n favour of the Smiths. In fact there are
certain matters of conflict in which it may well be
that the Smiths are mistaken and he correct e.g. it may
well be that the time of departure from the hotel is
nearer his 11 p.m. than their 9,45, and that they were
dropped not at their house, but at the Welcomg Beer
Hall. In consedquence we feel justified in holding
that he can and must be accepted as cofroborating the
Smiths in essential matters, and that he is

telling the truth thereon.

The accused were, as stated, unconvincing witnesses
in regard to demeanour. Certain improbabilities should
be mentioned. If the first accused was so intoxicated
that he is unable to give detalls of time and other
ineidents of his argument and fight, and as to how he
got home, and that No. 2 drove him off to avoid trouble
with a police patrol, it is difficult to see why he
should have been left in thé street outside his house
and not put to bed, and why he should recover sufficient-
ly to be able to give the detail of his encounter with
the later alibi witnesses, The matter is even more
serious, we think, when we consider his statement to
the police~®hich I quote; prefacing this ﬁy saying we
entirely accept Laubscher's statement that Accused No.l

was/ ...
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was in his sober senses when he made it, we disbelieve

accused's contrary allegations:

"Roland Gordon Smith having been warned that he
"is not obliged to make any statement and that
"whatever he wishes to say may be taken down in
"writing and used as evidence, freely and
"voluntarily without having been influenced there-~
"to states:- I have been warned by D/Sergt.
"Laubscher of Jeppe that I am not obliged to
"make any statement and allegations of rape
"alleged to have been committed on Mrs. Smith

"on the night of 26-27,11.1954 (explained).

"I wish to make the fcllowing statement freely
"and voluntarily without having been influenced
"thereto and whilst I am in my sound and sober
"senses:-

"I deny the‘allegations. I know the man and his
"wife. The man is a relative of Mr., Kruger of
"Crown Street, Jeppe, Johannesburg. I have scen
"them years ago.

"About 5 - 6 months ago I personaily met the two
"of them in the Welcome Beer Hall in the lounge.
"I afterwards went home with them that night,

"I had a meal with them at their house then. I
"afterwards left. |

"Since then it was the first time for me to see
"them on 27.11.54 at about 12.30 p.m. at Jeppe

"C.I.D. Offices.
I/roo
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"] went to the Grand Station Hotel at about
"7.30 p.m. on 26.11,1954 and had a drink with a
"friend of mine by the name of Barney and his
"wife, At about 9.30 p,m. I left the Grand
"Station Hotel alone, I thereupon went to
"Piet Venter who resides at Bradlan Court,
"corner Bourke and Main Streets, Belgravia.

"He invited me to my elder brother's girl friend's
"hirthday party. I did not want to go. I
"thereupon went to people next t0 the Apostolic
"Church in Doran Street, where I had some tea
"and cake, After 10 or 11 p.m, on 26.11,54

"I went home, and to bed. When I came home
"my brother Paul and Eric were not at home.
"Phey are sleeping in a room next to me.

"Eric, one of my brothers, has a Ford Prefect -
'never came home that night. My brother «
"Paul came back at about 9 - 9,30 a.m. on
"27.11.54.

"I never saw complainant or her husband on
"Friday night. I am of the opinion that the
"complainant and her husband are making a
"mistake between myself and my younger brother

"Eric,"

Apart from its incorrectness as to the time of his
contact with Barney Frendiger and its admitted
falsity in disclaiming any contaet at all that night

with complainant and her husband three points are

emphasised/...
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emphasised. He deposed to leaving the hotel alone
and paying a visit after 9.30 p.m. t0 Piet Venter.
Venter's evidence shows undoubtedly this was before

8 p.m.; then Neo. 1 says thereupon he went to people
next to the Apostolic Church, i.e. the Van Schalkwyk's
and after 10 or 11 he went home to bed. He and No. 2
now say this was after he left the hotel with No. 2,
and the defence case is that aththe important time of
11.30 onwards he was with these witnesses. And
finally he says the Smiths are mistaking him for No. 2 -
No. 2 it will be remembered, made a statement that the
Smiths were mistaking him for No. 1.

If the accused, as Laubscher says they did, knew
that the rape charged was supposed to have been
committed some time between 9 and 12 p.m., Or 1.00 a.m.
or 2,00 a.m., we find it difficult to understand why
on their basis they had left the hotel together at
11.30, and never drove the Smiths away, either could
ﬂave thought it possible that the other might have
been guilty. There are several matters in which there
is direct conflict between Laubscher and the two
accused : we have no hesitation in accepting Laubscher!

and finding the accused untruthful in these matters.

Now it may well be that in the absence of prima facie
acceptable evidehce against an accused person the ’
absence of reasonable explanation by him or even'proof
of untruthfulness on his parf is insufficient to warrant

a conviction. Where however as here there is such

prima facie evidence, it seems that proved untruth-

fulness/...
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untruthfulness in material matters may well operate

to strengthen the case against him : there is authority

for that in R. v, Cilliers (1937 A.D. 278).
Defendant's counsel hardly relied, if at all, on
the possible correctness of the evidence of the accused
themselves as casting doubt on what the Smiths and
Linden said : it was the evidence of the other witnesses
and of van Wyk and Geldenhuys which was pressed as
being at the least reasonably possible of belief.
This will be dealt with later. A point taken against
the complainant and her husband was on the question
of sobriety. At the Police Station complainant, |
according to van Tonder, was normal though her breath
smelt of alcohol, and at Dr. Krausey's examination it
still so smelt. Van Wyk and Geldenhuys considered her
to be drunk when they saw her : the shock of the severe
attack on her must account to a great extent for her
dagzed condition. In regard to the stage when the
Smiths were at the hotel, thé only evidence of indul-
gence in liquor on their part is their admission of
having had three drinks each of brandy and water - they
admit being "light-headed" but c¢laims sobriety. They
say wine had been forced upon them in the car to a
complainant
greater extent in the case of the husband than of the -
herself. We find it difficult to :e that they were
both so under the influence as torrender possible a
bona fide mistake as to the identity of their main
assailant.  They did not appear to us to be neurotic

or imaginative in character, so as to be likely to

labour/...
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labour under any delusion in regard to so important a
matter. Incidentally, despite Dr. Krausey's evidence
that he fit% bgfore him was similar to eplleptic, she
denied she was an epileptic subject and there is no
medical evidence that an epileptic was particularly

prone to delusion of this character.

I must refer briefly to one or two minor matters :
Certain scratches were found .on No., 1 Accused and he
gave an explanation as to how they came about, and the
Assessors and myself are unable to attach any great
importance to the presence of the scratches. The next
matter is that the point was made that on returning
the two accused were seen by various persons and there
were no signs of dirt or mud on the clothing of the
accused. It is difficult to draw any inference.from
thaty it is frue that that night there had been rain,
but the actual rape may havé taken place under the "
trees in the vicinity of which they were so as to |
avoid the ground being muddy. If so it was not
inevitable that had the rape been perpetrated by the
accused, mud would have been seen on their clothing.
There is the noteworthy fact that the complainant's
frock was produced in Court and although it is soiled
at the oﬁe point that one would expect, namely where
her shoulders were forced on to the ground by her
assailants, the frock is nowhere else mudstained as

one would expect when she was raped on a muddy surface.

Up to this point in our judgment we are minded to
accept the Crown evidence implicating the accused.
But there are other matters to consider, We deal now

with/...
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with the defence evidence as to the time at which the
1st Accused was still at the hotel. In nearly all
these questions of times the eridence on both sides is
vague and contradictory. The Smiths'evidence of 9.45
p.m. is atvariance with Linden's 11 p.m. and with that
of certéin of the defence witnesses. Though B.J. and
L.P. Swanepoel testify to séeing the 1lst Accused there,
their particular time is not opposed to the Smiths'
9.45. The evidence of the two Coetzees and Sequera at
first sight is so opposed. We think it unnec¢essary to
set out in detail the Crown Prosecutor's argument that
the evidence of the two Coetzees, because of its tie

up with the game of darts between Swanepoel and No. 2
Accused, is still reconcilable with 9.45 as the time

of No. 1's departure. We consider that all the time
evidence, including that of the Smiths, is vague and
uncertain. None of the defence witnesses were particu-
larly impressive, but even if they cannot be discounted
on grounds of demeanour we find it difficult to attach
much importance to the recollection six months after the
event of the precise hours now given in evidence. Thus
applies to the defence evidence, for one doubts why,
even if they saw the reports of the arrest of the accused
at the time, they should not have a clear recollection
of hearing time signals and looking at watches so as

to be able to fix times. This criticiem applies in

a less degree to the coﬁplainant and her husband. It may
well be that they are incorrect in fixing 9.45 as the
hour, and that Linden is substantially correct or nearer

the/...
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the mark in fixing it at 11 p.m. For as far as we
can make but there is nothing to show that even if the
1st accused was there with the Smiths at 10.30 or

11 it was not impossible for the journey to have been
made and the rape committed if the parties all returned
to Jeppe by 12 midnipht or 12,30 a.m.

The next matter is one to which defending counsel
attached considerable importance viz. the contradictions
between the Smiths' evidence and that of van Wyk and
Geldenhuys as to their time of meeting in Hans Street
later on that evening and the circumstance% thereof.

Van Wyk, though a Crown witness at the preparatory
examination, was called at the trial not by the Crown
but by the Court at the request of the defence.
Geldenhuys was also so called. The complainant and
her husband are unable to say when they met these two
witnesses : on the Crown case it is a matter of guess
work, calculating -backwards from the time of the Smiths'
arrival at the Jeppe Police Station, to which (they say)
they immediately walked after seeing van Wyk and
Geldenhuys. Normally it was a 15 minute walk - possi-
bly twice as long in the damaged condition of the
Smiths. The time of her arrival at the Police Station
is a matter of surmise and speculation though her
statement was written down commencing at 2.30 a.m.

It would be a lengthy process to set out the details

and possible deductions from the evidence of van Tonder
and others, but wé think that her time of arrival

at/...
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at the Police Station can be placed indefinitely
somewhere between 12,30 and 1.30 a,m. - possibly
slightly before 12.30 a.m.

Now 1f this meeting between the Smiths and van
Wyk and Geldenhuys was before 11,30, as van Wyk
and Geldenhuys positively state, it is clear, we think,
that the Crown case is extremely difficult to accept.
But van Wyk and Geldenhuys are elearly wrong on this -
even on the defence version and this was admitted.
We were not very favourably impressed with these two
witnesses, It seems to us that they did not realise
the possible seriousness of the matter, and regarded
the Smiths as persons who had %een involved in some
drunken brawl and were praetically at home again.
They did not mention the occurrence to the inspecting
officer van Eden when inspected by him at 11.30 -
this time of inspection is definite and it is by
such inspection that they now fix the time of meeting
the Smiths. There are also certain minor contradic-
tions 1n their evidence, e.g. how they met van Eden,
whether they did not at one stage disagree as to the
time of their meeting and whether there were other
cars where they met the Smiths. It is also diffi-
cult to understand the necessity for their revisiting
the scene after receiving the wireless message to ~.

report at Jeppe Pollce Station.

In considering the conflict on several matters
between thelr story and that of the Smiths, it seems
to us that very substantial allowanee must be made
for the bewildered and shocked condition of the

latter.
It /...
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It may be that they were dropped not at their house
but at the nearby Welcome Beer Hall, as Linden says,
or in Wolhuter Street as the police officers say. It
is certainly difficult to understand why if (as she
says) she alleged an assault by persons in a nearby
car, whosce number she gave, that the officers did not
follow the car - but the explanation may well be that
she did so and was not understood by them owing to
defective speech, her dentures having been lost. Or
it may be that as in the officers® opinion the Smiths
were merely two drunkards struggling home, the remark
was made but disregarded. Stress was laid by the
defence on (1) her failure to allege rape, but merely
assault; and (2) her failure, as one officer says, 10
mention that she knew any of her assailants or as the
other says her positive statement that her assailants
were unknown to her. As to (1) the delicacy she
claimed in regard to mentioning rapec to strange persons,
one youthful, is significantly born out by her proved |
disinclination at the police station to give details
of rape while a young constable was present. In any
event the undisputed fact remains that she had been
raped, so nc point can Be made of her allegation only
of assault. As to the second point it seems to us
significant that very shortly thereafter at the police
station she did implicate the lst Accused : the
disclosure of this fact could not be avoided although
it was ruled on the evidence before the Court at the

time (possibly wrongly) that the mobile squad officers

were/...
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were the f;rsi persons 10 whom she could have been
expected to have complained, We are not prepared to
accept the evidence of the one officer who says she
said "six unknown men", and again the vital question
presents itself -~ even if her yersjon of what she said
to these officers is incorrect, is it reasconably |
possible that short of deliberate dishonesty - and
none is imputed to her - she can Qe mistaken as to the
1st Accused, whom she knew and who had admittedly been
in her company immediately prior to departure from the
hotel, being her main assajlant?

The alibi evidence of Miss Fjsher and the other
three witnesses is to the effeet fhap No, 1 was in the
vicinity of and later in van Schalkwyk's house (which
is very near his own home, and only a few minutes by
car from the hotel) from 11,30, or jyst after, and
until 12.45. This cannoi{ be reconeiled with the
complainant and her husband having been dropped after
the rape (whether.atitheir hoyse or at the BeéI‘Hall)
somewhere between 12 and 1 as is probable, unless of
course they were taken away from the hotel about as
early as they say ? viz. 9.45 « and we have indicated
that we have some doubt as to whether this 9.45 is
correct - it was probably later. If 9.45% is correct,
the party returned probably much earlier than 12 to 1.
and it is difficult then to accept the complainant's
story that immediately after being dropped she and.
her husband walked to the police station at Jeppe
to report : if they did not go at once,the pertinent

question/...
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question would arise as to what they ¢id in the interim.

The first objection to the correotness, or
possible correctness of this evidence, is to be found
in the terms of Accused No, 1l's statement, in which
he purported to detail to Det. Sergi. Laubscher his
movements on the night in question. If he went in to
the "people next to the Apostolic Church in Doran
Street” i.e. t! : van Schalkwyk's al once after leaving
Piet Venter, then he myst have arrived at the van
Schalkwyk's vicinity possibly more than an hour before
11.30. For on Venter's evidence, he saw No. 1 at § or
before. This, of course, would have made it perfectl-
possible for Accused No, 1 tb have gone back to the
hotel, even if he had spent an hour or more having tea
and cake with the wvan Schalkwyk  family, and to have
thereafter driven away from the hote} with the Smiths.
The accused's mind was here clearly directed, shortly
after the event, to the precise times of his movements -
which is not the case with Miss Fisher and the other
witnesses. If he did see the van Schalkwyk's that
evening it was at an appreciably earlier hour than they
now depose to, and one asks how true is it that "after
10 to 11" he went home to bed.

The second criticism of this evidence is that
its starting point is the lst Accused speaking to
Miss Pisher and her fiancee Brown in the street just
across from the van Schalkwyk's -~ Van Schalkwyk and
Le Grange say that they saw this and then Accused came
across to them and their evidence is tied up with hers.

Miss/...
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Miss Pisher was subpoenaed, no}{ Brown, but the defence
pfoposed to call him instead; he explained that she
was unable to give evidence, She was hoever at Court
and thedefence tendered her for cross-examination.

Her evidence - putting this conversation at 11,30
because she looked at her watch after she and Brown
had walked straight home from the second showing at a
particular bioscope,must be rejected i there was
admittedly not a second -showing,the only showing came
out at 10.40 at the latest and she and Brown must have
reached her home well before 11, at a time when (if
the accused is to be believed) he was still at the

Station Hotel, drinkgng wjith the Smiths before the

alleged fight. Brown was a poor witness -~ we reject his

story of fixing a time by looking at his watch because

Miss Fisher wanted to buy something at a shop. Van

Schalkwyk and le Grange gave their evidence fairly and
we did not form the opinion that they were deliberately
giving untrue evidence. But there is so much against
its accuracy that we are compelled to reject it,

Brown and Miss Fisher cannot fixﬂfhis occasion
a8 being 26th November - its date is vague, probably
a Friday in November. Van Schalkwyk and Le Grange fix
it by the Annual Children's Xmas Tree at the Church
next door. The Crown was prepared to accept the
position (mainly on van Niekerk's evidence) that
it was on the 26th November that this festivity did
take place, with a blow out of lights. It ended

about 9.15 or 9.30, and van Schalkwyk and le Grange

say/...
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say that thereafter they went home and were talking
Tor about wo hours until at about 11,30 le G}ahge {who
was interested in Miss vah Schalkwyk) proceeded to take
his departure. They all aeéompanied him on to the
stoep and then saw the accused whem they knew, but not
wall, talking to Miss Fisher and/for Brewn outside Mrs.
Fisher's house, He came aeross and was in a semewhat
and pleying

intoxicated condition-~singing/ in a silly way with his
dogs. After talking sometime gver the fenee, he came
on to the stoep. This all took abeut one hour. They
all remained there, hinting at times so as to get him
to go away as he was an unﬁelcome visitor. Eventually
at about 12,30 le Grange left-again there 1s evidence
that watches were looked at when le Grange left, and
it 1s somewhat difficult to understand why he did
leave at all secing that, according to him, he was
unhappy that this undesirable persen was there. The
others then invited the accused inslde and gave hinm
tea and cake until he left a2t about 12.49; van Schalkwyk
is not quite certain how he fixes this ‘additional
quarfter of an hour.

3uch in essence is their story. It is/;eculiar
story in some respaects. Why should they waste their
time, when they all wanted to go tec bed, watching the
antics of a befuddled man and then ask him inside.
The story also labours under the initial disadvantage
of 1ts assoclation with Miss Flsher's erroneous time
schedule, From what I have said it is quite clear‘
that they tled up with her evidence. There is no
special evidence other than their recqllection that this
all haﬁpened on the 26th November (the conceded date of

the/...
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the Xmas party): Assuming howsver that it d1d take
place on that particular night, we still have to
consider whether in the light of the positive evidence of
the Smiths and Linden this evidence @g to the particular
time on the Friday 1s suffilelontly strong to raise
doubt in our minds as to the accuraey of the latter
three witnesses. | |

As indicated, on accused No, lts own shewing in
his statement, his visit to the;e peaple must have been
long before 11.30 and in ample time for him to get back
to the hotel to drink with the Smiths end take them off
in the car. These defcnce witnesseé admit that it is
only recently after a lapsc af about five menths that
they have directed their minds to the events of this
night in question. The accused may not possess a
high order of intelligenco but they were represented
throughout by an attorney and ne effort was made at all
to interview thelr alibi witnesses and take statements
at a time whcen the events and their times were fresh
in their memory. Van Schalkwyk who gave evidence on
the 27th May (the fourth day of the trial) said in
the first instance that no one had approached him to
give evidence until the attorney did so the previous
week and he admitted thereafter that on the day prévicﬁ;
to the attorney's approach, No. 1 Accused had seen hin.
It is not quite clear whethér on this visit Accused No. *
suggested, or merely enquired as to times : Van Schalkwyi:
evidence is somewhat confussd about this. Le Grange
gave evidence on the 6th June, after the case had been
postponed for a week - he had heardof Accused's wvisit -
van Schalkwyk, He did not know at any time that he

was/ ...
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wag wanted as a witness. Van Schalkwyk admits thet
there were family discussions as to whem tho Xmas

Treat took place - Lo Grange says?we all discussed with
one another, all more or less."

In the result the evidence of Miss Fisher and
Brown leave no Impression at all on us. In regard
to Van Schalkwyk and le Grange we feel that in all the
circumstances there is such prcbgbility of suggestion
and reconstruction months later than the material events
that their testimony, even if honestly given, is insuf.
ficient to make us doubt the evidence of complainant
and her husband and Linden.

The lagt question is whether No, 2 Accused has bee:
sufficiently identified as one of the assailants. On
his own evidence he and No. 1 Accused were in one
another's company when the left the hotel (whether, as
he says, he drove No. 1 home, or not). They had béen
together for an appreciable time that night, We have
no hesitation at all in rejecting Mrs. Randall as
establishing an alibi for him. Apart from her interest
in him as being his lady friend, her story as to having
looked at a watch and a clock at 12,07 and 12,10 strikes
a most unconvincing note. There are other features -
on the following Wednesday she visited the Smiths,
according to Smith she said it was at 9 or just after
thet she had sean Accused No, 23 and according to both
Smiths she pleaded for their forgiveness to No. 2 by
saying to Mrs. Smith that she had hed the same experiernca
and had forgiven. She was not an impressive witness.

If the evidence of the Smiths stood alone, it would
be difficult for the Crown to contend thet No., 2 héd

been/ ...



10

20

532.
Judgment.

been sufficiently identified. For he was a stranger

to them and had not been seen by them earlier that night :
they had but a fleeting glimpse of him when the car

drove off, and if (as Linden says) he was not the.driver,
the identification might be in serious doubt, particularly
when at the identification parade he was not picked out

at once. But there are the facts : firstly, that in
somewhat better light than at the actual parade she did
identify him as one of the assailants; secondly, that in
addition there is the evidence of Linden as identifying
the 2nd accused as one of the occupants of the car, though
not the driver; and thirdly, we pay little attention to

No. 2 Accused's personal evidence in denial.

As stated before, there is this feature that the two
accuged were in company of one another and there is no
apparent reason why Linden should deliberately and falsely
implicate the second accused. We have specifically
rejected the second accused's story of the fight as false
and we are satisfied beyond a reasonable doubt, on the
evidence of the Smiths and of Linden, that the second

accused was one of the party of six who raped the com-

plainant.

Both accused are therefore found guilty of the charge

of rape.

PROSECUTOR: My Lord, the accused have no previous

convictions.

Court A4djourns until tomorrow.




933,

14th June, 1955.

On resuming at 10,00 a.m,

Evidence in mitigation of sentence:

ALEXANDER COHEN, sworn, states:

EXAMINED BY MR. MORRIS: You are the employer of No. 1
Accused ? -~- Yes.

How long has he been employed by you ? --- About 12
Yeafs.

In what capacity ? --- As a wood-working machinist.

During that time have you formed any estimate of his
character ? «-- Yes,

What would you say about his character ? --- Ordinary.

Does he appear to you to be a normal and respectful
citizen ? --- Yes.

Could you tell the Court anything about his attitude
to woman from your own observations? --- As a rule
during lunch hour the men always sit'on the steps and
discuss and crack jokes about various things such as
sex, and personally I nevser heard him take any interest
whatsoever as far as this is concerned.

You have read about the offence with which he has been
charged, what was your reaction ? --- I was more
astonished and surprised that he was complicated with the
woman.

Did you think him to be the sort of person to suspect

of this offence ? --- No.

CROSS-EXAMINATION BY MR. CLAASEN: I take it that for the
12 years you have known him he has been a good worker? =---

Very.
of/ ...



