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IN THE _ SUPREME ___ COURT  OF  SQUTH  AFRICA

(Appellate Division) ¢

In the matter between :=-

PETRUS JOHANNES STEENKAMP Appellant
and
JOE KARP Respondent

Beard:27th, October, 1955+ Reasons handed in: 3 — i ~icifé"

Coram: Schreiner,Hoexter,Steyn,Brink et Hall, JJ.A.

JUDGMENT

SCHREINER J.A. - The appellant was the defendant
in an action in the High Court of South West Africs arising
out of a colllision beotween his car and that of the plalntiff,
now the respondent. The plaintiff ; I shall keap to the
0ld designations of the partles =~ recovered %udgment for an
agreed amount cf damsges, £1,100, and costs. The appeal was
dlsmissed with costs, the reassons teo be furnished-later. They
follow.

The accident happened during day=-
1ight on the 5th November 1953 on the Swakopmund - Walvls
Bay road, a gravel rosd, which at that place i? 30 feat wlde

and runs north and south. The plaintiff was driving from
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north to south in a Chevrolet car while the defendant was
driving In the opposite dlrectlion In a podge car. A short
distence ~ agreed by the partles at 35 to 5% yerds = north
of the point of colllsion there begins a dip in tho otherwlse
level road; the slope on the nrrthern slde o7 the dip 1is grad-
nal and on the southern side 1s steeper but becowes less steep
gbout 18 yards from the toﬁ of the rise, thus éregting some~
thing of 2 false croest. In the dip there 1s a double bend
shaped like the letter §; the curves composing it are slight.
The road to thn nerth of the dip lies to tho east of what
would be the straight contlnuation of the road south of the
dlp. From 50 to 100 yards south of the crast' forming the
aouthern edge of the dip the road for about.ZOO yards beyaond
the crest, i.e, in the dlp, 1Is invissble; beyond that 1t is
agaln wisible. Proceoding from the north, oncg one has en~
tered the dlp thc read south of.. the crest ls invisidle until
one 1s about to reach or has reached the crest,

The defendant, as he approsched
the dlp from the scuth, kept closely to the eastern - his
Incorrect =~ side of the road to avold corrugations on the
wostern slde. He malntained thet position on the road right
up to the point of impact; after he saw the plaintiff's car

he/-.....!
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he had sufficlent time to return to his correct side of the
roads

While the course of the defendsnt's
car was not In dispute that of the plalntiff's was, According
to the findings of CLAASSEN J., who tried the case, 1t was
travelling on the crown of the road, with 1lts two right heng
wheels just under two feet west of the middle line, until 1t
was In process of going up the southern sloﬁe of the dip,
then 1t moved furthor to the eastern ~ 1ts correct =~ side
of the road. Emerging over ths crest whilelit was on that
tack, the car was swung more pronouncedly eastwards shortly
before the point of collision wes reached, and was then who 1~
1y on its correct side of the road.e

If that is the correct genersal
pogitden plicture of the position the most natural inference
would be that the defendant was negligent in respects that
at least contrlbuted to the accident. The duty of a drlver

In regard to the rule of the rosd In cases like this is well

stated by GARDINER J.P. In Swart v. Albertyn (1935 C.P.D.71
at page 73) in the words, "Now I am not prepasrod to say that
"mere travelling on the right-~hand side of a country roed is

"negligenco. Sometimes it Is necessary, owing to the state
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"of the roads But a driver mey only do this when his view
"of the road in front of him is such thet he can see @
"yehicle approaching him in time to get to his left. He mast
Mot drive on the wrong side, when there 1s a hldaden danger,
"and another vehicle may suddenly come 1nto view, tos late to
"avoid an accildent." Counsel for the defendant scught to
meet the case against hls client by submitting that, slince he
had sufficient space and time to return to his correct side
before colliding with any vehlcle that might come over the
crest, he was not negligent in driving on hislwrong side of
wel ok »\-m .
the road as he dide In other words counsel wses the existence
A

of the opportunity to cross to his correct side of the road
as proof that the defendant was not negligent merely In that,
at that stage, he was on his wrong side <« although in fact
the opportunity was not used. But, assuming‘this analysis to
bs correct, despite the fact that asccording to the defendant
he was only 80 to 100 yards from the crest when the plain-
tiffts car appemred over 1lt, the inquliry 1is pnly pushed a stag®
further back ~ to the reasons why the defendant did not re~
turn to his correct side as soon as the plaintiff's car ap-
pearsad. That was clearly his duty unless, owing to the
position of the plaintlff's car en the road or to the way 1In

—
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which it was boing driven, the defendant had reasonably
grounds for belleving that to return to hils cofrect silde would
ba the rmore dsngercus courseé. That agelin could only be the'
position 1f 1t would have been evisdent to a reasonable man
that the plaintiff was going to keep to the western -~ his

fncorvect-side of the road. (cf. Solomon V. Mussett'and @right

Ltd. 1926 A.D. 427 at page 433).

The defendant's evlidence certéinly
was to the effect that the plalntlff ceme over the crest on
the extreme wostern edge of the rosd and continued to travel
stralght forward on his wrong side at a terriflc speed ﬁntil,
just when the defendant thought that he had:been posaed by
the plaintlff, the létter swung his car rigﬁt acrnss Into the
front of the defendant's car. On his limpression of the plaln~
t1ff's conduct the defendsnt sald thgt it w;uld simply have
been inviting a head~on collision fer bhim to have retubned to
his correct slde.

It may be assuwed In the defen-
dant's favour that 1f hls version of the facts regarding the
plaintiffts drlving had been correct he, tﬁe defendant, would
not have been relevantly negllgent. But CLAASSEN Js.,pointing
out that in hils plea the defendant had sald thet the plaintlirl

——

drove In the mlddle of the road, and relying on the evidence
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of Constable van 2eerden, rejectad the defondant's version,
and, as already indlcated, held that gt no relévant stage were
the plalntiffts right wheels moro than two fect west of the
middle line of the road; from thet posltion they swung, at
first gradually and tren more sharply, towsrds ths eastern

side of the roads The furthest that the learnéd judge was pre-
pared to go in favour of the defendant was to cenceds,following
upon observations at an inspection In loco, that the cdefendent
might have gained g momentary impresslon, owing to the cnn~
flguration of the road, thet the directlon of.govement of a

car coming over the crest was towards the western gside of the
roasd. But an impresslon of that kind, erroneous as 1t turned
out to be, cruld 1ok justify a driver in taking, without fur~
ther confirmation, the very serious decision to continue on

the wrong slde cf the road in the face of a rapidly appréaching
vehicle. The momentary Ilmpresslon, if 1t existed, was cer~
tainly helghtencd by tho fsct that the defendant was driving

on the wrong side of the road.

If the facts were as found by the
lesrned judge 1t would not be possible to questlon his con=
clusion thet the defendant was negllgent and that the plain-
t1ff was not, i.e. that the accident was caused solely by the

negligence of the defendsnt. Ceunsel for the defendant was
accordingly constrained tn bellttle the effect of the plea cnd

tO/ano-no



to attack van Hoerden's evidence, The latter visited the
scene shor tly after the accldent in the company of the defen-
dant and Head Constable Heese, who 4did not glve evidence.
Directed and agslisted by Heesa, van Hearden took measurements
and made a plans The lattar is only & rough sketch showing in
a general way the courses of the cars gs evidenced bty thelr
trecks and their positions after the accident.t But the
messurements shown on the key are more important = = sg=t
Ty i S bovet of, eebosk ok o~ apot
21 feet from the western side of the road or 9 feet from the
eastern; prosumably the marks on the road would not allow very
that
great precislon in fixing/éke polint, but there is no reason
to doubt that it was well on the aasterﬁ side of the middle
line of the road. Thers were brakemarks of the defendant's
car for 84 fest south of the point of impact; they travelled
in 2 stralght line all the way and the rlght hangd wheels were
5 feet 6 inches from the sastern edge of the road. There were
brakemaerks of the plainfiff's car for 33 febt north of the
point of impact; they were seen by van Heerden to curve back
to the middle of the road, where nhe messured the dlstancc of
the right wheels from the western side edge of the road ard
found 1t to be 13 feet 3 inches. Van Heerden's ovlidence
was glven more than a year after the accldent ang was not free

-
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from disérepancies. But CLAASSEN J. was satisfied thet he
was "an honest witness end completely #&mwperté- falr and im-
"partial a3 betweon the‘two parties," and save:in ong parw
tlcular he accepted hls evidence. That particular related to

a distance of 64 fcet glven by van Hearden as the distance

"ttmuw\ ok “Une t"“-“
B the point of collision at whlch the plaintiff's car
AN

tracks flrst tended away from the middle line of the road
towards the eastern side. The learned judgo accepted van
Heerden's aovigencs thet befors the plaintiff's car resched

the crest 1t had started to move over towards the eastern side
of the roade. This finding wes challenged by‘counsel fer the
defendant, who pointed to passsages ln van Heerden's evlidence
which, 1t was arzued, were inconsistent with the findlng. But
there is no doubt that van Heerden at several places Iin hls
evidence stated quite definitely that in his recollection the
plaintiffts tracks showed the eastward trend b;fore the crest
was reached and the brakes were applled, and, being satisfled
of van Heerden's honesty, the lesarned judge was entitled to
treat those passages as more correctly representing what he
had intended to convey and what he remembered of the tracks
than the other passages, which are less clear and might have
been dus to an incomplete understandling of the questions put
to him.

OI’J/......



On the vlew that the dlstance of 64 feet
deposed to by van Heerden began on the slope befors the crest
was reached the learned judge naturally had qifficulty In re=~
conclling that distance with the sgreement of the parties that
the point of collislon was 35 to 55 yards south of the cregt;
for a point 64 feet north of the print of collision would hot
be north,of the crest and so could not be on the slope leading
up to it from the dip. The learned judgs'!s sclutlion of thls
difflculty was that, despite his assertlon to the contrary, ven
.Heerden had mlstakenly sald 64 feet instead of 64 yards. Such
confusions are not unknown In the evidence of hpnest vltnesses
though they are not lightly to be assumed. Slnce the dlcstance
of 35 yards agreed by the parties zs the minimug distence
bédtween the crest and the collision cannot 1egiF1nately be
modlfied, the conclusleon 1s inevitable that vanrHeerden's dls~
tance of 64 feet xmz 1s wrong; 1t may be that bj_sdme trick of
memory =~ tﬁe distance 1s not recorded on the k?y - he took
the 64 feet from some other distance measured b; him. But
this dlfficulty did not lead this Court to the gonclusion that
the learned judge was wrong 1n accepting van HEQrden}s evidence
that the pleintiff's tracks tended eastwagds before the crest
vas reachod snd the brakes were appliede -
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fhis point has teen dealt with gt some
lecngth because it was the principsl llne of attack on van
Heerden's ovidence. But it is at leas?t clear‘that when 1t
came over the crest the pleintiff's car was no further to the
west of the read than yas indicated by the distance of 13 feet
3 Inches measured by ven Hoerden. There 1s nothlng but the
defendant's rejescted evldence to support the 1¥probability
that the plaintiff was west of the crown of the road when he
came over the crest. It is unnecessary to deal in detsll with
the evidencoe of the plalntiff and his netlve employee, which
accorded with that of van Heerden to this extent at least
that thelr car was at no stasge further to the ﬁest than the
crown of the road.

The defendant'a counsel questloned
the fiﬁding of CLAASSEN J. that the cars collidgd nearly heaé—
on)and supported hls argument by reforence to the damage that
they suffered. The argument is without validity. The damage
done was severe and was g1l 1n front, though rot in the mlddle
o8 the front portlons of the carss. It would not he possible

N‘aowo\ww‘\

to Infer wlth confidence from such evidence e to the damage
“

positlons
ags was presented what the persiéeme of the cars on the road

were just before lImpsct, but there can be no legltimate quar-
rel with the description of the colllsion as having been

rly head=~on.
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Ccunsel also based an agrgument upon
the asccount recorded by the learned judge of a test made at
the inspection in loco, where cars were put In different posi-
tlons and inferences were drawn as to which driver should have
been able to see some portlon of the other's aar first.
CLAASSEN J. concluded that the defendant could have seen the
plalntiffts car before the pleintiff could have seen the de~
fendant!'s. That seems to be Inherently probabie, gince as the
plaintiff's car csme to the top of the crest its bonnet or
roof could, within the limits of the human eye's capaclity, be
seen from any point of the level road south of the crest, how~
ever far away, while the plaintiff would only ée able to ses
the defendant's car whern his line of vlslon ceased to be ob-
structed by the relatively nearby crest. It is, however, 4if-
ficult to attach much Importance to these calculations or to
those by which 1t was scught to show exactly ho; far south of
the dip the collislon took place =~ a dlstance which was un-
fortunately not measured by Heese end van Heerdsn. Once it is
accopted that the defendant fwas driving wholly'on the wrong
side of the road and that the plaintiff came over the rise
certainly not further west than the crown of the road, and once
1t is further accepted that the defendant could safely have

returned to his zide of the read but falled to do so, such
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fallure was negllgence and caused the sccldente It would not
aaslat the defendant 1f, as is pnot impossible despite the gen-
eral acceptance at the trial of the contrary, the defendsnt In
fact did not, whether on asccount of Inattention or some other
couse, have the opportunity which 1f he had been driving with
reasonable care he would have had; for then ﬁhat negligenqe
on his part ceoused the accident. Eﬂrighis Court agraed.with
CLAASSEN J. that no negligence cn the part of the plalntiff
was proved. Once the defendant's verslon islrejected 1t is
difficult to conceive of any avoldling course of conduct whlch
the plaintiff should have adopted but falled to adopt; If any
could be thought othhe criticism would appayently be fully
answered by the fact that there was an emergency created sole-
1y by the defendant's approaching too close to the dlp on the
wrong slide of the road and at a2 high spesd.

This Court was satisfied that the
decision of CLAASSEN J. hed not been shown to be wrong, and

indeed that, judging from the record, 1t was clearly correct,

. JoloAni
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