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. g |
IN THE SUPREIL COURT OF SOUTHE AFRICA,

|
oomk |

(APPELLATE DIVISION)
' |
In ‘the matter between 2~ |

JOHN JOSHUA CROOKES N.O. !
and ANOTHER Appellants,,

& |
|

ELAINE CORAL GORDON VATSON : |
and OIHERS Respondent#

|
CORAL o= Centlivres C.J., Schreiner, van den Heever, Fagan
et Steyn JJ.A.

teard - lst June 1955, Delivered -

I
|
J UDGLEUWT |
|

CEJTLIVRES C. J. 3= In 1936 J. J. Crookes (to whomI shall
}

refer as the Settlorf entered into a notarial deed of truqt

© which was registered in the Deeds Registry in Natal. Acgording

(Lo | <t |
to, . the deed the Settlor in congideration of his natural lqve

A |

and affection for his dauzihter Elaine gave and donated irte-
I

vocally upon trust certain shares to two trustees, one oflwhom
|

.

was the Settlor himself.  Clause 3 of the Deed is as followg 3
|

n The Settlor shall have no power wholly or partlyl to
. N I
revoke, cancel or annul any.of the truasts or provisiPns

hereby declared or to declare any new or other: trustg of

and concerning the same or any part thereof, but thq
|

Settlor may from time to time add to the Trust Fund Pereby

created. "



Under Clause 4 the Trustees are to hold tne shares in frust

for the following purposes 3

(1) to apply so much of the net income from the shares as'in

their discretion may be necessary for the education, main-
tenance and support of Elaine until she attains the age of

25 years 3

(2) on Elaine attaining the age of 25 years to pay to her for

life the net income up to £1,000 per annum ;

(3)  to accumulate ,all income not reqguired for (1) and (2)|so as

to create an incogie reserve which could be drawn upon for
the purposes of (2) in case the income from the trust|fund

falls short of £1,000 in any year ;

(%) on Elaine'!s death to distribute the trust fund, inciuﬁing

the income reserve, among her lawful issue equally, failing
- surviving :
lawful issue equally among her other muxivirg brothers

and tne issue of any deceased brother, and failing suLviving

Clause 5 empowered the trustees to realize the shares and
“A.J-L '\..\qk {
invest the proceeds. Clause 10 reserved to the Settlor to

brothers among her next of kin.

discharge any of the trustees and to appoint another of oth%rs
in his or their stead. This right was also reserved to t#e
executors of the Settlor after his death. Under Clause 15 each
|
trustee (other than the Settlor) was to receive £50 per anniun as
renuneration. The concluding clause of the Deed stated thgat

the trustees '"declared to have accepted as they hereby acceLt the

foregoing gifts in Trust and the Trust herein-before mentiched. "




| |
3 |

I
|

Elaine attained the age of 25 in 1945. She is married out
|
[
of community of property and has two minor children. She has| four

I
brothers, all of whom are married and have minor children. From
I

1945 the trustees have paid Elaine £1,000 per annum and have kaid

the surplus income into an income reserve account which now s%ands

|
at more than £22,500. The assets of the trust fund are now worth

about £60,000, I
I
|

The Settdor desires t0 increase the amount of income pgy-

able to Elaine, both becafse the value of money has fallen con-~
I

siderably since the trust was created and because the trust fubd

|
has increased far beyond his expectation through accumulation pf

|

surplus income. The Settlor feels that it is not in the intelests
|

of Elainels children, nor is it his wish, that they should rec%ive

I
a very large sum from the trust fund. He therefore desires t?

|
amend the trust deed in order %o empower the trustees to -~

(a) reduce the trust fund by paying £5,000 to Elaine and

|
|
)
|
(b) pay Elaine the whole of the net income from the trust fund.
I
The trustees (one of whom is still the Settlor) moved the t
Natal Provineial Division for an order declaring that it was co%—
I
petent for the trust deed to be amended accordingly by mutual I
I
agreement bétween the Settlor and the trustees. In their petition
I

to the Provincial Division they contended that suh an amendment

I
was competent because i~ !
|



ar

¢ |
i (a) there has been no acceptance b¥ or on behalf of!

the ultimate beneficiaries of the benefits conw‘

ferred by the Trust Deed 3 . i

(b)  the acceptance by
of the limited benefit conferred upon her is notL
in law, an acceptance on behalf of such benefic-|
laries nor is it sufficlent , in law, to render Fuch

acceptance unnecessary j; ‘

(c) the acceptance by the Trustees of the property

for the\

purposes of the said Trust is not, in law, an
acceptance on behalf of such beneficiaries, nor ‘

is it sufficient in law to render such acceptanc%

unnecessary j

(1) the gift in favour of such ultimate beneficiariesl,

not having been accepted by them or on their behahf,

may accordingly be rovoked and/or amended by mutu%l

agreement between the Settlor or donor and the saFd

Trustees. "

|

Bhe petition annexed affidavits made by Elaine, her husTand
and her four brothers all agreeing to the terms of the suggested
amendment of the trust deed. All these persons {igured aJ

respondents. Elaine's husband and her four brothers pTOTGSJed

1



|
|
|
l
|

to give their consent in their personal capacity as well &s in
©
U §
the® capacity :g father and natural guardian of.theirrchildren.
|
The seventh respondent was Kr. Burne in his capacity as Auly

|
appointed curator-ad-litem %o represent :-

!
|
|
(1) all possible unborn lawful issue of Elaine ; |
|

(2) all possible unborn lawful issue of Elaine's four brothers;

(3)  all other possible beneficiaries under Clause 4 of qhe

trust deed. !

' [
The Provincial Division dismissed the application. [The
|
. |
learncd Judge President held that "the true juristic naturp
' I
Wof the transaction® (i.e. the trust) "is a contract for tbe

"benefit of third parties having the effect of a fidelcormmigsum."
|

|

He stated that the general rule was that "beneficiaries" ge-
X |

guire no rights under a trust such as the present until th%y

|
have accepted "but that there was an exception to this gendral
|

|
"rule, the exception being that in the case of the settlemgnt

\
"of property in a family the acceptance of the first doneelen~

!
I

"thres for the benefit of and is coﬁsidered an ;cceptance qy
"gll the donees. " The learned Judge Bresident held th%t

|
as Elaine, the first donee, had accepted the benefits undef
the trust-her'aCCeptance enured for the benefit of all the

beneficiaries and that the trust deed could not be amended.

For this reason he held that the declaratof& order must be

I

!

[

|

i

|

|

|

|

refused. :
|
|



|
created so ag to confer actual rights upon third parties withput

6

Milne J. held that a trust inter vivos can be valldly

their having to notify their acceptance to the Settlor, the thrue
|

Principle being that the trustee in accepting the trust, under-
|

|
gettlor, for the benefit of the indicated beneficiaties. Tﬂe

takes to hold the property against all comers, including the

l
learned Judge therefore held that the trust deed in this cas?

coudd not be amended. The learned Judge President found hifiself

|
unable t0 agree with the view taken by Milne J. on this gropnd

i
for holding that the petition should be dismissed. But hﬁJiELQ;
| |

agsuming that his view of the legal position was incorrect,

concurred with the learned Jugge President's feasoné/ jnrfCéthh?
/) d&chwa}w7 vair ‘
* The first question to be decided in this appeal is whether

i J
a settlor, having executed a trust deed and having handed oﬁer

the subject mztter of the trust to the two trustees appoinﬁed

|
in terms of the will, one of whom is himgelf and the other ?f
whom holds his office during the pleasure of the settlor, ib

entitled to amend the deed with the concurrence of his co~trustee

and of the only beneficiary who has accepted any benefit under

-
the deed, if the result of such an amendment will be to prejud-

jce the rights of other beneficiaries who have not notified

|

their acceptance of any benefit and who have not agreed tOithe

anendment. I shall refer to these beneficiaries as the &lt-
|

imate beneficiaries and I may at this stage remark that thé

ultimate beneficiaries are at present unascertainable. E#aine,



|

-7 ]j
I

1

the immediate beneficiary, is still alive and the ultimate bene+
|

ficlaries can be determined only as at her death. Elaine's foPr
}

brothere, who in the efent of their surviving her and of Elainq‘s

lawful iesue predeceasing her would be the=ttktimetd beneficiaries,
|

consent to the proposed amendment. They and Elaine's husband #180
' !
profess to consent on behalf of their minor children. I shall
|

. l
assume, against the appellants, that such consent cannot bind the
|

minor children and in any event there is no purported consent bn
|

behalf of any children that may still be born to Elaine. . !
!

' J
Elaine's next of kin are also possible ultimate beneficiaries:
' !
who they might be on Elaine's death it is impossible to say a?d

in the nature of things their consent to the amendment is not;

' |
possibile. Consequently I shall decide this appeal on tne foot~
. |

. |
ing that the consent of all the possible ultimate beneficiaries
) . \
[ PVO Paﬂcd G\awnm,dzw\w/f'
hag not been obtained. And I may add that, i#Aiﬁ is competent,
' |

it will operate to the detriment of the ultimate.beneficiari%s.
|

‘Before considering the effect of any apthorities on the

. |

point in issue it will be convenient to consider the terms OF
i

the deed itself in s0 far as those terms may be regarded as !
|

being relevant to the enquiry. The acceptance by the truétees

of "the foregoing gifts in Trust and the Trust hereinafter ment-

‘ |

ioned" does not amount, in my opinion, to an acceﬁgince by them
[

bn behalf of the ultimate beneficiaries : it amounts to noimore
: |
I

than an agreement to carry out the provisions of the trust deed



as long as it stands in its present form., They do not

£ B [

L

profess to accept on behalf of any of the beneficiaries and

tﬁey themselves are not beneficiaries. The remuneration
to which the one trustee is entitled 1s merely recompense

X T W

for work and labour done in carrylng out the terms of the
) o |

“trust and cannot make that trustee a beneficlary under the

Ll

. o
T . L - -

5deéd ™ . ;
o R T
the Settlor donated

é

Under Clause 1 of the deed

#irrevocably" to the trustees éhe shares mentioned in that
. . D C '

¢lauses I do not think that the word tirrevocably" is of
. L .o s - PR : :

any éignificancefas far as the present proceedings are con=
cerned.  If A enters into a contract with B and the conw
. PP T * ' -t

tract pufpdrts to Be irrevocable that does not mean that the
. . .o .. 3 : 4! - l

“econtract may not be cancelled or amended with the consent of

- o [N

_or botﬁf;.and Be. | Siﬁiiéfly-ihen a contract is enterédj

into between A and B for the benefit of C and C has becomg a
party thereto by acceptance such a coﬁtract can, notwithstand-
ing that it purports to be irrevecable, be cancelled or'&mended
if A, B and C agree to such cancellation or amendment.

Speaking generally, every contract, whether it purports to

be irrevocable or not, 1s irrevocable in the sense that 1t

cannot be revoked by the unilateral act of one of the parties.

g ey —wA——— _ 3



The next provision'of the deed to be considered is
provides .
Clause 3 which pywxokmx that "the Settlor shall have no power
"wholly or partly to revoke, cancel or annul ahy of the trusts
_ﬂbr‘provisions hereby declared." This provision applies in
}
my?pinion only to unilateral action on the part of the Settlor.

In the present appeal he is not’ asking for an order

declaring that he, acting aloney 1s entitled to amend

.

the trust desd : the application made in the Court a_giio
is made by both the trusteel with the co;currence of
Elaine. It 1s not necessary to consider what would
have been the position if the Settlor's co-trustee

had refused to joiln in +the application = an event=
uality which was not likely to have arisen in

view of the fact that under Clause 10 of the deed



; |
-

the Settlor is given the power to discharge a trustee. Tﬁe

lxb«unxa

Settlor would no doubt have examdismed this power in the eyent

I
of his co~trustee not conforming with his wishes. \
|

|
There is nothing else in the deed which seems to m? to
|
heed consideration and the gquestion now arises as to thel
I

principle of Roman-Dutch law which is applicable in the I'

present case. We are not concerned with the Engdish %aw

of trusts which has never t0 my kKnowledge been held to b%

applicable in South Africa. The cases quoted by the appells

anppyil e view f
ants! counsel;ghﬂw that a trust deed executed by a settlér
and a trustee for the benefit of certain other persoha i% a
contract between the settlor and the trustee:for the benéfit
‘ of a third person and that the settlor and the trustee c;n

o
cancel the contract entered into between them before thd
|

third party has accepted the benefits conferred on him u+der
l

the settlement. This question was carefully considered by
|
thig Court in the case of Commigssioner of Tnlang Revenue|v
‘

Estate Crewe (1943 AJDe 656). In that case the Court |dire
\

ected that tﬁere should be further argument on the folloﬁing
points &= I
\

(a) whether or not the trust deed in that case was alcone
tract made for the benefit of third parties whlcﬂ took
the form of a contractual fideicommissum or a d_ng&;_
sub modo ut res restituatur alii * |

|
(b) If it was a contract of that nature did Sir Charles
Crewe retain the right of revoking during his lifetlme
any of the benefits conferred by the deed on such third
parties ¢ |

l
|
l



|
10 |

f

(c) If he retained such a right did any property pass
to any beneficiary before the death of Sir Charlé¢s
Crewe 7

In directing a re-argument the Court referred couhsel

to the following authorities 3~ }

I
Code B,55,3 ; Digest 32,37,3 ; 16,3,26 ; Voet 36,1,9

.36, 1, 67 3 39,5,43 3 Dr. de Wet's Thesis on Die ont&&hkkel-

|

ing ten behsewe van 'n derde ;3 van der Plank N.O. v Otto

(1912 A.D. 353) 5 Mutual Life Assurnace Company of New York

|
v Hotz (1911 A.D. 556) j Act 34 of 1934 ; Eﬁ&gjﬁ_am@qﬂ

commigsioner for Inland Revenue (1937 A.D. 57 at pp. 65 & 66).

v |
Dr. de Wet in his learned thesgs on "Die ontwikkelﬁng

van die ooreenkoms ten behoewe van 'n derde" discusses the
tRal Maee wire lhvee heovies wac

authorities &t length and on p. 141 saysﬁphzs-I gather %o be

as follows 3 (1) as soon as the agbeement is executed Hetween

L

the settlor and the trustees (for cohvenience sake I am using
|
the terms I have ueed in this judgment) the beneficiary | ob-

tains ?ﬁ irrevocable right. (2) The beneficiary obtains no
right on the mere execution of the agreement between the

settlor and the trustees. The agreement constitutes a? offer

of a2 donation by the settlor to the beneficiary through‘accep-
tance of which the beneficiary obtains a jus perfectum against

the trustees. (3) The beneficiary does obtain a right on

the mere execution of the agreement between the settlor' and
the trustees, but his’right is dépendent on the will oflthe

bof e 1 bomefuernry Beces |

settlor who can discharge the trustees of the obligatioh to

hand over the subject matter of the agreement to the



J
. 1
!

beneficiary. Dr. de Wet favours the third theory which hé

|
says is that of the majority of the commentators. The leafned
I

Fl ’

i .
writer critigses the decisions of this Court in yan der P;gn# N.O.
A

¥ Otto (1912 A.Ds 353) and MgCullogh v Fernwood Estate Limited

|
(1920 A.D. 204) in which the second theory was adopted. Prof.

, |
d
Wylie in the 1943 Tydskrif vir Hedenfaagse Romeins - HollanFse

Reg at pp. 113 and 114 supports the second theory and so do%s
me |
Professorngerron in 46 S.A. Law Journal at pp. 394 and 395,

|
In Crewe's case (supra) the matter was fully considered

| |
by the majority of the Courtd after a re-argument waih_aa%eeed

|
was directed on that very matter. The minority judges agreed
will ' |
a the order made by the majority judges but for different,

|

reasons ¢ they did not congider it necessary to decide th?

point I am now considering. Watermeyer C.J, who delivere? the

|
majority judgment, said on pp. 674 and 675 in reference to|Dr.

|
de Wetfs view 3~ |

|
" It may be that the series of decisions of the Appellate

. . I
" Division culm&hating in the cage of MgCullogh W Fernwooh
tEstate Limited (1920 A.D. 204) precludes this Court from accept-

"ing his "(Dr. de Wet's) ¥ contention, but, be that as it may,
\

feyen assuming that a right of some kind is acquired by the

|
"beneficiary, what is its nature ? It is clearly inchoaﬁe
"hecause, until the benefit stipulated for has been accep#ed by

1
sthe beneficiary, he can be deprived of it by agreement b¢tween

“the contracting parties. (see van der Plank v Otto - 1212 A.D.

-~

"353). "

|
1
l
l
!
!
|
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|
|
|

Uh pp. 683 - 684 the learned Chief Justice in dealing
|

with a direction in a trust Geed to the trustees to pay out:of

- ;
\

the trust funds after the settlor's death such duties as m%ght

|

become payable by Re O. Crewe in respect of benefits which |
|

|

might be received by him from the settlor's estate said 3~

: )
wTt" (i.e. the payment of death duties on behalf of R.0. Crewe)
' J

. |
Myas stipulated for in a contract between the donor and trustees,
|

"+ which R. O« Crewe was not a party. Therefore no right
|

suider that contract, save the inchoate right to which reférence
\
"has been mede above, vested in R. O« Crewe on the making Pf

|
Tthe contractscscsesseseses Until acceptance by Re Os Crewe, the
. : |

i
"direction given by the donor to the trustees to pay the death

|
and
"Juties could have been revoked by agreement between the donor/

“the trustees, and consequently until acceptance his righq was
|

#inchoate. HNothing is said about acceptance in the spec%al

|
“case, but since tlhie trust was a family arrangement it is inot
[

|
wunreasonable to assume that there was acceptance by R. Oﬁ Crewe
) |

wguring the gonor's lifetime. " {

|
For reasoneg which are irrelevant to the present cas% the

learned Chief Justice went on to say that even on that assumpt-
. |

ion R. O. Crewe did not obtain a vested right before the Fett-

lor's death. It seemg to me that the learned Chief Jug;ﬁgg
;
arrived at his conclusion on two grounds : (1) there was mo

proof that prior to the settlor's death there was any acoeptance

by Re O. Crewe and therefore the latter acqulred no vestdd right
|

|
prior to the gettlor's death and (2) assuming that there iwas such
l



;
|
|

an acceptance there was in any event no vested right in R. O.

|

Crewe prior to the settlor's death. If this reading of t#e

learned thgf_ina;iggig judgment is correct it follows tﬁat

part of the natio decidendl was the first reason which I lhave
|

mentioned and that that ratio decidendi should, on the principle

|
of gtare decigis, be followed in this case unless there are

I
compelling reasons to induce us to hold that the zgiig_ﬁggiﬁgggi

"was wrong. I can find no such compelling reagons, in vi%w of
the fact that the decision of the majority in Crewe's cas%

was based on previous decigions of this Court which date from

1912 and which have no doubt been relied on by settlors slince

that date. As Dr. de Wet has pointed out in his valuabl%

treatise there wvere three theories’ the second of which was

|
deliberately chosen by this Court and it seeme to me that it
|
ls now too late to agk this Court to depart from its previous

|
decisions., If it is concidered desirable to do so, it is for

|
Parliament and not this Court to alter the law so as to ?ake.

a trust deed irrevocable as soon as a trust deed has beeﬁ
' |

, : 1
entered 1nto and the subject matter of the trust handed over 10

the trustees. Assuming that I am wrong in thinking t#at the

first ground mentioned above was part of the ratio decidendi
|

it is clear that that ground was arrived at after re~arghment
|

directed to that very point and that the majority of therudges
|

held that it was necessary to decide that point. In tHose
|

circumstances the view arrived at by those judges should be
I

followed unless they were clearly wrong. |
|
\

|
l



4

I may add that Dr, Coertzeg in "Die Trust in

Romeins - e Reg" at p. 98 correctly states the rgsult

of the decisions of our Courts when he says that if the bene~

ficiary has not yet accepted but the settlor has transferped

the trust property to the trustee, the settlor can revoke; the

trust only with the cooperation of the trustee. Even oh

the third theory accepted by Dr. de Wet the trust deed in:the

present case is revocable by the settlor in so far as th%

ultimate beneficiaries are conderned, for they have not ag¢cept-

|

Milne J. held that at the stage when the trust deed +as

ed any of the benefits conferred on them.

signed and the shares handéd over to the trustees there was

no longer "a contract between A and B for the benefit of 4."
Proceeding he said ¢ “There was a cofjipleted contract betm%eﬁ
YA and B. There was nothing left for A (the donor) to do and
"B (the trustees) did all that was required of B under thJ con=
"tract of donation when the ownerghip of the property was}
nreceived subject to the burden of the trust.ve.... There was
"no longer a contract in existence between the donor and Jhe
Wtrustees when the latter received transfer of the dhare%
nhecause the contract had been discharged by performance 3

“there was no contract left the benefit of which a thirad Jarty
i
"could adopt. M |

With respect I am unable to agree with the above reasoning.

7 \
performance, (for continuaking duties were laid on the trustees)

Apart from the fact that the contract has not been discharged by



|
|
\

I can see no reason in law why a contract between a settlor and
|
trustees, which is intended for the benefit of a third parﬁy,

should not be capable of being amended by agreement between the

settlor and the trustees, as long as the third party has nok
accepted the benefit of the contract. Up to this stage thére

I
- 186 no winculum juris as between the beneficiary and the settlor

|
pavl \
The conclugion at which I arrive on this pod¥® of thelcase

is, therefore, that the learned Judge-President was correct Fn

or trustees.

his view which he took as to the general rule. For the purpose

|
of this case it is not necessary to consider the question whether

|
a trust deed can be amended after the settlor's death but, iy

view of the second theory which has been adopted by this Cou}t,
the answer to that question seems %o be in the negative.

|
The remaining question is whether the learned Judge- |

Pregident was correct in holding that this case falls within ithe

|

|
rights under a trust such as the present until they have accePted.

exception to the general rule that beneficiaries acquire no

The exception referred to by the learned Judge-~President is t$ be
found in what he termed the Perezius rule vizs that "in the c%se
Wof the settlement of property in a family the acceptance of Qhe
"fi;st donee enures for the benefit of and is considered an adc-
neptance by all the beneficiaries." If I read Perezius Ad.CoF.

8, 55 correctly, he was referring to a case where the thing

gonated was to remain in a family. Zoezius Ad. Dig. 39, 5
seems to me to be to the same effect. Molina Disputat. de .

Contract. 2 Disput 265 says in brief that when anything is given
|



16 .‘
|

by way of a perpetual fideicommissum through the eldest sbn of

each generation acceptance by the first donee is regarded &s

1

acceptance on behalf of a1l the succeeding fiaeicommissoriés.

'

All these authorities seem to me 10 refer to cases where it was

a condition that the thing donated was to remain in the famﬁly
. I

of the doner and if this is the correct view it followw thap

thie 1s not a case which falle within the exception to the

general rule which I hqve mentioned. For in the present case
. el '.
the thing donated consists of ghares, whichlem the proceeds pf

whichhare 1o go free of any fideicommisgsum in favor of membefs
‘ N ;

of a family to the ultimate beneficiaries on Elaine's death.

They are to become gbsolute owners of those shares (or their:
proceeds). What Elaine accepted was the gift of the nett inm

come up to £1,000 per annum and nothing more than that and he?

acceptance of that sum é;hnot, in my opinion, be regarded as an

acceptance on behalf of the ultimate beneficiaries of the corpug

and of the income in excess of that £1,000 per year all of |

which was to go to the ultimate beneficiaries. Moreover as .

the trustees are empowered to sell the sghares and invest the

proceeds, this is not a case where the settlor intended that the
|

'subject.hatter of the donation (the shares) should remain intact.
Perezius and the other authorities to which I have referred seém

to me to be dealing with a case where the subject matter of the'

donation isinalienable and must remain intact.

The reasons given by Perezius for the exception which he

mentions must not be read out of its contemt. He first stades '

1 9
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the general rule viz?! that acceptance is necessary befof? a
beneficiary is entitled to claim the benefit conferred oé him
and he then mentions a'nuﬁber of exceptions. In respec£20f

the exception I am n;w dealing with he says that it wouldibe
absurd for the making of an 1rrevoﬁable fideicommissum tha% the
acceptance of infants and people as yet unborn should be réquir~

he
eds That statement is made after/has made it clear that the

we 1. waual wa\’mo\,\ op ok word (1. fbucovy wheher & \sw\md w¥ored)
first beneficiary, who was a fiduciary, has accepted. In other
) II

words where there is a settlement in favour of a family and ?he

first member of the family accepis his acceptance enures fora

the benefit of all succeeding members of the family. What i%
accepteé is the ownership of the subject matter of the donatiép
and the benefits flowing from such ownership. The reason
~given by Perezius cannot be pushed too far, however attractivea
it may be to apply it to the circumstances of the present appea#.
Pushed to its logical conclusion one would have to say that |
" when there is a setﬁiement by contract in favour of infants it

would be absurd to reqguire acceptahce before the settlement

becomes binding. The acceptﬁﬂk& authorities show, however,

that such a settlement only becomes binding when there has been
an acceptance. A father can, as natural guardian, accept on

behalf of his infant children and such an acceptance would be

necessarys

In my opinion the appeal should be allowed, the order made

py the Provincial Division should be deleted and the following

order substituted : "Ordered as prayed." As regards the €osts
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of appeal it is ordered that those costs, including the \

costs Of the curator-ad=-litem be paid out of the Trust Fund-

oot
. '
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For the purposes of this judgment

I desire to vacell a €ow of the relevant facts, The

"settlor® In a notarial desd of trust records that hs

"had given and donstzd as he does herebv irrevocasbly give

and donate™ certain shares to his trustees "in trust to

hold and apply the same upon the trusts and subject to

the vrovisions hereinafter set forth". The trustees were'
|

te have wids powsrs of reallsstion and reinvsstment. |

During ths mincrity of the settlor's

daughter, Blsine, and until she q@lbzined tre aze of
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€& vears, tre Trustees were to apply sc much of. the netd -

u | |
income frem the shares es in their discretion sosmed ‘
necessary for her education,maintenance and support. "
Aftor she attained that age she was to receive £1000 per

annur for 1lifas, On her death the capltal was to be

distributed to her.issus, falling which to her brothers

and the issue of any deceased brother, faillng which %o

ner next-of-kin,
]

The deed contains the following provisions4=<

"3, The Settlor snall have no powsr wholly or partly to

revoke, cancel or annul any of the trusts or provision

[/

hereby declared or to declare any new or other trusts

of and concerning the same or any part thereof, but |

the Settlor may from time to time add to the Trust

Fund hereby created.,%

W9, The Settlor hersby sppoints himself and Palmer's Trust
Investment and Estate Administrators Limited, with

power to act by 1ts proper offlcer ses«ssavaesseecse LD

be the Trusteas for the purpose of this Trust.!

"10«. The Settlor reserves the right at eny time to dis-
charge any of the Trustees appointed by him hereunder
and to apooint another or othen®in his or their

stead and this right shall sxtend to the Exscutors

and Administraters of the Settlort's Estate after his

deeth."

5/ The Feosatnverians s ange



The Trustees accentzd the giltes 1n ‘
- |
trust and the trusts. !
' |
The Settlor is still alive. If the |
provisions in the deed to which'TI have referred are
valid according to thelr tenor, the settlor helds the
key to the management of the corpus. If a co-trustee |
proves obdurato on cbstinets, he can promptlyg dlischarge
him snd appoint another who promises to be morc tractable. |
Shorn of verbiage the trust deed amounts to no more |
than this: 1t is a contract between the settlor on the
one side and himself and his by no means independent |
nominee on the other, pursuant to which he takes his money |
from one pdcket, places 1t In the other and prosgceds !
to dletate lews unto himself as to what the fate of that

money shall be.

In Estate Kemp 2and Cthers v, McDonald!s

Teustee, (1918 A.p, 491, 499) 1Innss, C.J. remarked:

|
|
"The English law of trusts forms, of course, no portion|

of our furisprudence: nor as pointed out by the
|

learned Judge President in his able ressons have our
|

Courts adoptsd it; but it does net Cfollow that

!
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"testamentary dispositions couched in the form of

trusts cannot te glven full effect to in terms of ou

law."

In his valuable monograph Y“Trust en

<
Stigting® p. 25 Prf. W.M.R. Malherbe says:. |
‘ |

"Watter reBls aangaande die trust geld by ons? Seks&

nle die van die Bngelse trust nis, Met die resepsi%
ven die Bngelss terme trust en trustee het ons dis |
Reeds is 'n |
begin gemask met die ontwlkksling van 'n ele trustregL

Engelse trustreg nis oorgensem nie.

|
ooreenkomstig die grondheginsels van ons eie regstelsel.”

. |
With thet observatlion I agrees }

In regard to tastamentary trusts there
is no greab difficulty. The execution of a will is a

|
unilateral act and since the Muti 16@assit svesesene ite |

jus esto" of the Twelve Tebles it has always been '

recognised as a matter of public volicy that effect should

|
be gliven to the lawful directions of a testator, Wills

receivsd o morz libersl interpretation-and treatment than |

jurlstic scts inter vivos.

If, for examplq,a performance
which would be an illegality is stipulated in a contract,

1t vitiates the contrasct. If such a direction (ssy

|
|
5/ in LA AR L 3 AL N B A
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, |
in the form of a condition or a modus) 1is given in a will

|
|

it 1s either remitted or theo bDequest is discharged cxgres‘

so as to avold the illegality while substantially |

carrying out the testatorts intentlion (Cf. De 33.2,16).

Until the meoment of lLiis death the testatort's dispositions !

in his will are ambulatory. The will takes effect only

!
I

when he is dead. The questlon of revocabllity cannct thére-

| |
By means of appropriate provisions in his
|

fore ariss.

|
will the testator ®man benefit future generations within !
' |

the limits imposed by law fer conslderations similax

to those which rsstrict mortmain, Beneficiaries uncder a

will vho survive the testator transmit to their heirs !

bequests of whieh thsy had no knowledge. The oft-repeated
. |

.I
saying that g lszetce dnz2s not acquire a legacy unless he

accepts it, misplaces the stress; it would be more

correct to say that he scquires a bight to the subject-

matter of the bequest unless he fepudiates it.

Since teststion has become unfettered,
the testator is not obliged to benefit any perscen under
his will, and if he does, he is at liberty to condition !

and restrict the benefits which he confers in any mannsr |

6/ NO weesrtssasnasernsiing
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In Interpreting end pwesuwséws a will the 'Ti
1

he pleases,

'l
testator!s wishes are of paramount importance (D, 34.5.24;
55.1,1013  ©B0.17.12), whereas a cohtracting vrarty is 1

steruly held to his intention as expressed. :

|
These coneiderations and this attitude

do not apply to juristic acts intor vivers. Save in ﬂ

exceptional cases provided by strtute 2nd not new relevant,

|
I can think of no principle of our law according to which ths

|
individual can during his life time unilatsrally sequester

a portion of his estate and dedicatse it %o certgin ends. |
I have especial difficulty in seeing how he can ;n that
manne?® irrevocebly benefit persons not as yvet conceived. !
If he performs an act purporting to do these things I

have some difficulty in seeing how he himself can inhibit

hls autonomy.

It is obvious that a man may jettison

his assets, whereupon they become res nullius at the

mercy of the first occupant. But before someone else has

I
acquired a right to them he mey change hls mind and recover

|
his guendem propertye :
|

In the present case the settlor, with
|
|
7/ the FLe PP EE R AP NN AL



the concurrance of rkig co-trustee wishes to benefit his

daughter, Blaine, at the expense of the other, prosently

unascertained beneficicries under the trust. The wightsi

. |

I

of the daughter are not 1n guestion. She has accepted
and is enjoving an annuity of £100C a year. Sne is of

|
|

I
|
full capacity snd, naturally, acquiesces in the relief 1
, !

asked for. The only guestion is tharafoze wistiier actlior
1

|

tnder the deed in its proposed amended form would lnfringe |
I

the rights of others, The answer to that guestion |
|

seams to m2 o depénd on whether under the coriginal deed

there are rights sdverse to the settior and which he may

not infringa.

substance of the trust deed which, if velid, would leave
the settlor a frece hand, I proceed to consider other
difficultiens wkich have to be surmounted before it can be

held that the proposed mmendez amendment would not be

lawful -

|
|
|
|
|
|
[
|
|
Having entered a caveat in regard to the
I
l
|
|
|
|
|
|
I
|
|
T chall assume for the purpose of this L
|

Judgment that the principle: "onlus velet gued actum est .....

«.2e" does not apply to the trust desed as it stands.

|

l

|

I

I agres with Mr, Duncan's coentention 4
|

|
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that in the-circumstsnces  the only agency which could |

concelivably have estgblished the trust inter vivos is |

contrzct, and, in the present instancs, donetion. !
It is unnecesssry to skstch the i

development of the pacta adjecta in favour of strangers |

to the contract. All that noesd Tte said ls that during |
|
the Empire a few of these pacts were declared to be directily

|
€
and independgntly enforcesble by such a third party |

|
des R.R., 17th Ed. v. 450 n., 2)« One of these was a ter?

by means of the actic utilis or in faectum - (Sohm, Instit.

in favour of a third psrty, atteched to a donation. |

The change was made‘by a rescript taken up in Justinian's

Code (8.55. (84). 3} 1in the titla: De Jdonaticnitus

guae sub modo, vel conditione, vel certo tempore. |

conficiumtur, It may be rendered as followsi- |
: i
MTf a donation is mede on condition that after & time

the subject matler is to be rendered to a third

|

party, then, accerding to the law of the Republic I
snd Principate, if the beneficiery (i.e. the third |

party) had not himself entered into a stipulation |
|

doner or his heirs could institute a personal action

and the condition was not fulfilleqj (only) the

|
against the direct donee. |

|
Now, however, since departed Emperors have adopted

9/,& e-oo-o.aicoig'qulgv-iii‘dnrigg
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a liveral knxmmx#ikmrxz® Iintervretation of the law !
and granted the third party, who had not stipulated,|
an analogous action (rctic ttilis) pursvant to the
donor's infention, vou may avail yourself of +he

remedy to which, :ad your sister still been alive, |

she would have been =2ntitled," |

From the days of the glossstors this

|

lex has given trouble, Disputes arose:! was the action]

roel or personal; could the donor revoko and if so, when&

During the 16th Century tiic marones greestio in regerd to

revocetion broke out gll over Europce Howaver, as has |

|
|

often been said, we are not concerned with the original

meaning of this lex but with its meaning as received f
|

There can be nn doubt that according |
J
|

or the promlsed gift is accepted by the donge, his agont, |

|
|

) |
his behalf (Lybreghts, Nobtarisampt, 1.16,14; Grotius, |

in the Netherlands snd consequently in our lawe.

to our law e donation is invalid unless either the vrowise

nle father, guardian or other perscn entitled to do so in

: I
sed.; Sande, D=clsy b.1l.13 Utrechtsche Consult. Sel7.43

{
i

Irlayd. 3.2.17; Scherer!s notes and Van der XKeessells

Dictats thereon; Zoesius, Comment. ad D. 39.5 n. 65 et

Van der Linden, XK,H, 1.15.1; Vost In Instit. Comment.

10/ 2*7.2.' '..l.i.ll...‘.lﬂl“l‘tﬂﬁi
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|

!
2.74243 ad Pand, 39.5.13). As Voet explalns in the !
last mentioned passage, there can be no donation without £
union of wills. If A'givcs B money to hand over to ne Ls
a present, and A dies hefore the money is delivered to mel

;
the money does not become mines If the requisite of ‘
accoptance were not regarded as essential in the ’
Netherlends, the missrable expedient of provisional, |
acceptance by an unauthorised notary, mentioned hy Grotiu#,
Sande, Vecet and others, would not have been resorted to. ’
Where a donor wmakes a gifthVquhe 1
really makes two donations: one to the first donee, limited
in time and the seccond to the person to whom the subject 1

t
matter has to bve M"rastecred". As Voet points out |
{(Corment. 39:54¢43), just as the First donee has to accept‘
in order to render the donation irrevbcgble, so has the |
person intended to be honsfited by the gift over. He

can accept before the time for fulfilment has arrived, forL

|
88 Voebt points out, acceptance turns the spes of s

future cction inte 2 transferable ascet (C. £.53 (54}. 3)%

\
or, according to Zoesius, (Comment, ad D. 39.5. n. 65 et seqg.)

acceptance by the direct donee gives the second donee onlyl

: i
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an inchoate right which he can confirm by acceptance. *

|
LL.

Voet and Zoesius both hold (¥Ee cit.) that where fulfllment

: |
of the gift ovor has been neostvoned until after the donor's
|
|

propesition seoms 1llogical and in the nature of an : \

death, acceptance may be made thereafter, This

aﬁtinomy, but there is Civilistlc authority for it.

capeble of being read to mcan somethlng Aifferent from the

Schorer's note on Grot. 3.2,13. 1is
law as sxpounded by Voet. But, since he relies on Voet!
throughout, 1t is clear that he has in mind an accepted

donatlon.

During argument both Counsél repeatedl&

referred to & fidelcommissum inter vivoses As I have
had goengsion to remark before, I have difficulty in grasp@ng

A

how Man administrative peg" can be described as a fiducigry.

|
enjoying all the frulits, save that he is subject to = restraint

A fiduciary, as I understand his position, is full owner

of alienation and is obliged, when the time arrives or the|
|
|

condition is fulfilled, %o vi~ld un the gift over. As

Groenewegen vémarked (De Legib, Abrogat. ad C, 8.55.1)
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|
|

the Roman Dutch rule "msubelen hebben gesn geVOlgﬁ causps

seme difficulty (See John Bell and Company Lidmilted v.

) \
Esselen, (1954 (1) p. 147), These difficulties have been{

cvercome in the case of testamentary trusts; fortunately‘

they do not arise in the present case. It is a mistaks,|

however, %o conslder every reference to fidelcommissum

in the 2uthoritles as a reference to fidelcommissum as we

understand 1t. Since Justinian's homolegation of |

fideicommissa and legacies both expressions were used

of reasoning one could come to the conclusion that l

indiscriminately as denoting legscies. By that method

Cepositum Is a fidelcommlcsum, becaugse Ulplan says that thé
|

prefix Wde-" ~rortifies the concept to show "totum fidei

, X
sius commissum', C_‘i). b 3.0 P’! )~ o |

In the Court & quo the learned Judge |
|
|

In faveur of a third parvty is in genseral revocable hefore |

President came to thz conclusion that a trust inter viwos

acceptance by the third party, but he considered himself |
, ‘ |

bound by precedent to hold that what may be called “the

exception of Peorazius" applied.

.

- Perezius, like Molina upon whom he

13/ r'elies.o;ali..til".l
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ralies, was a Spanish Jesult, hut since he was tralned
ahd subsequsntly 1ecture§ in Flanders, he may bé regarde@
as aﬁ authority en the law of the Netharlands, In his;
Pﬁaelecfiones on the Code (ad Lib, S¢55) he states as a

da vocalnie

goeneral proposition that a glgt ovef 1§ﬁpeee~1um&ﬂxv

unless accepted by the third party, From this rule he

statss & number of exceptions not now relsevant savae

i

that contained in number 12 of his treatiss. He says !

that when a gift 1s made to a person Win favour of the
family in which the donor wishes the subject matter of th;
gift to remain, the gift cannot be revoked in respect of ‘
the first doneet!s successors, It 13 deemed to bs a poerpew
tual donétion which, if accepted by the first, requlires no
further acceptance.” !
For this‘p?oposition he relles upon ‘
Ds 3146943 and upon a statement by Molina, The fragmeﬁt

referred to deals with testamentary dispositlons subject

to fldelcommissum, The facts consldered by Papinian

wers these: a testator instituted his brother as heir ‘
and requested him net to let their home fzll into strangei

hands but to leave 1t in the familye If the heir :
14/ slienated o.ﬁ!"lilonttll.ii;ﬁtl
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alienated the house or dled after having appoiggted a

stranger as his helr, Papinian rules, every member of the

family may enforce the fideicommissum by means of a petitfory

action, But what if they compete with each othser for
the rlght of doing so? Those nearest 4in degree of

rolationship wlll have preferent rights, But those mors

1

distantly related would not be prejudiced by the inactivity

of the nearest relations, Bach in sequence of proximity
may 1nsf1tute the action, provided he is prepared to enter
into recognisances that the home wlll not be alienated
out of the famlly,  Pereg sdds that it would be sbsurgd
if i1t required acceptance by infants and nascituri +to

render the fldelcommissum inter vivos irrevocable,

Molina (Disputat, de Contract., Tracts, 2 Disputs 265 ne. 84)

deals with the gquestion of the revocability of a donation

made to one person subject to the condition that the subjact

matter be "restored" to another, Be says 1t is doubtful
whether the donor can revoke the gift or release the first

donee from the obligation to "restore" before the third

party has accepted, He enumerates a number of situations,

however, in which there can be neither revocation nor

14(3)/ relBESé sssssmBePEIDIIBESLES
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release and 1n whiech the third party, when the time
arrives, has a personal action to enforce the condition y
even 1f he had not stipulated for it from the donor and

without cession of action, One of thess situations Is

where the donation had been made in modum majorstus 80 ’

that it should devolve perpetually upon members of a [

certaln famlly In a certaln order. Acceptance by the ‘

|

first donee renders the gift irrevocable, According to‘

[
the lexicon of Maigne D'Arnls the primary meaning of
|
majoratus 4is the law of Aragon relating to primogeniture.
|
3

It 1s clear that Moline treats the family concerned as a |

:
sept, a perscna in itself, acting through one of 1ts !
members in acceptinge That, too, is the sense in which|

Pores treats the exceptlon, Divorced from its context |

the postulated

15/ sbsurdity oo.noo.n-vosn...loo
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TUNPRICRIPAR ST
absurdity 1tself Yscomes absurd, for an 1n£an§,donee'must

accept through his rather or guardian.

Molina's de Hispanior. Primogeniturs,

fo lich reference was made during argument and which
is cited by some of the suthorities, 1s not svailable to

me, but Knipschildt in his Tractatus de Fideicommissis

Pamilierur Nobilium  (Gologne, 1710) quotes liberally

from that work. One gathers that the majorstus to
 Louwhd odsg  melos

vhich Melina refevsﬁkn@ something like feudal tenure

vnder the rulss of chivalry, The diract dones snd his

successors were ~onaewelly obliged to bear the donor's

name snd coat of arms. Because of this the donation

was considered to be o% causam and therefore no true

-

donation requiring ragistration. If that is so it is

difficult to see how the gift could be revocable unilstern~

ally. Morsover suth a gift inter vivos was regsrded

very much in the same light as the Dutch uitbrocding

and had the legal consequences of a testementsry dAlspositiion

or 2 donatlo mortls causa (Knipsechildt, Ov. Cit., cap. ﬁ

n., 57 - 73).

I do not think that Moliné's remarks '

15(3)/ on --a.-i»000.510""‘['“,
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on o rather pecullar Spenish institution can cast any
light on our law even though tie Civilians have attampteq
|

its reconcilistion with Romen taxts,
Zoesius (Comment. in D. 39,.,5. n,

72) nalso states that the initisl ascceotance suffices

"si donatio uni facta concernat fevorem familise, in qua

velit esm manere donator®.

None of these considerations applies !
to the present case. Not only is trere no prohibition
of alienation to psersons outside the family; .there ils
no prohibition at all. | Once the usseta are distributed to
the persons who prove to be the hansficiariss upon Elaine!s
death, no burthen will encimber their shares.

v

There 1s no gift over of Elaine's benefits

under the trust deed. She draws an annulty which is heys
!
k

out and out, Molina, Perez snd Zoes contewrplate the i

donation of mxxmkx an asset (not its fruits which accruE

irrcvocably to the first donee) granted on comdition
that it remains perpstually in the Ffamily. Assuming
the exception of Perez still to be sound law, it cannot

apply tn the pressnt zase, The ssme must be sai? of
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the rule relating tc the donor dving tefore the £ift over‘

' I
becomes due, No othner exception mentioned %»y the authoqi-
I
i
|

ties applies,

The Jacts in Commissioner for Inland

‘ |
Revenue v, Smollan's Estate, (1955 (3) 3.4, v, 2686) '

were radically different from the facts of this cass. |
There the beneficiary the nature of whose rights wss tn !

1ssue had accepted, Moreover when the dispute arose |

the settlor was dead. |

I cannnt sagree with ths reasoning of

\
Milne, J., that upon the shares being transferred to the

|
trustee pursuart to the contract the contract is dischargef
by performance and the settlor is out of the picturs.

The settlor or his heirs could always invoke one of %the

condlctiones datorum agaeinst a trustee who fails in his

|
trust (C. 8.55.3) or fails to fulfil s condition governin%

ths donation (C. 8;56,10 in medio). What was new in |

!
|
|
special acts of Imperial grace allowing a strangser to the |
- | |

contract a right of action in certain circumstances. |
|

i

17/ I...‘-tooltitlii:..-

|
|

C. 2.5%.5. was the elevetion into a general rule of



17. | !

I have considered whether the provis%ons

\
of Act 34 of 1934 affect the nuestions arlsing in this
!
Those provisions fall strictly within the !

l

|
ambit of the long title, viz. an "Act to provide for the |

casa,

The objects of those :

protection of trust moneys".

|
provisions are clearly tn conserve trust property and not

tq change the course of its develution as determined by
tie juristic act constitnting the trust or to impress
1ndevendent charges or llabilities 1in respect of such

|

|

|

propgarty., If therefore ®EErm& according to Roman Dutdi

Lew the settlor could lawfully revoke or asmend a donatirn |
“efere it hag besn accerted by or on bzshalf of the
"donee® whose benefht by gift over was contemplated in |

|

the constituent juristic act, there is nothing in the
statute now to prevent him frow doing so.
- |

I heve come to the conclusion,
$harefore, that whatever may have besn his intentions,
the settlor has not managed to create out of his assebts '
: ' |
g frozen fund wrich is beyond his reach, and nothing

prevents him from making the provessd oAdiustments in the !
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interests of his daughter Elaine. It 1s unnecessary %o

!

discuss the hypothetical problem as to what the positi?n :

. had
would have been 1f the co-trustee/refused to co-operates

If considerations de lege ferenda are the

criteria, it may be that the conclusion te which'I have
|

come is not a happy ones Before the reception in the !
r

Netherlands of Roman law 1n subsidio there was no difficuity

in creating by act inter vivos a trust which was 1rrevocdb%e
as from its constitution, It may be that the same l

result may bw achieved in our law if the propsr means are ‘
adopted, Conceivably the creation of a stigting or the:

appointment of an existing one might meet the difficulty,

That possibility was considered in the unreported case of

Ex Parte Grayson and Others, (S.W.A. 22¢7,1935), I do not

think that the analogy of a negotiorum gestor is helpful,
It would appear that the gerens ﬁay act on behalf of a persen
- unknown to him, to a foetus in 23232 and to a heriditas |
jacens, but I cannot imagine an unauthorised agent acting
on behalf of an undetermined individual to be concelved in

future, The reciprocal obligations and rights connected

with negotlorum gestio grew out of the Praetor's Edict in

19/ which ®ssss00000se
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|

]

|
nomine debo (De 3.5.30)e If I buy timber in order, |

. |
during your absence, to shore up the wall of your house I
|
which threatens to fall, and in doing so observe the standards
|
of diligence required by the institute, I will have an action
|
|

which he said: S1 gquis negotia alterius gesserit, Judicium e

against you for payment of my eXpenses But if, before

I start the work, I come to the conclusion that the under=

I
taking is too risky, or for some other reason decide to miqd

_ I
my own business, I cannot conceive on what ground you coulq

|

inalst that I should net have compromised with the merchant
- I

to rescind the sale of timber, !
I

On the other hand I can foresee many

|
I
problems and sbuses which will arise &f the individual can 1

i
during his 1life time sequester a portion of hls estate and i

|
freeze 1t for future purposes by Airrevocably signing or even
: I

thinking it zway. | .

In the 11ght of the authorities to which
, |

I have referred, I am persusded that our law in circumstances
!

such as these permits of revocation by the donor during his|
!

|
Consclously te depart from this rule in order to advance the

lifetime and prior to acceptanée by the beneficlaries,

I
develomment of an institute, trust, on the ground of 1ts
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usefulness, would be leglslation. It 1s for ?arliamen%,

1f so advised, to alter the law,

For these reasons I concur in the order
|
proposed bY the Chief Justices ‘

* N
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IN THE SUPREME COURT or SOUTH AFRICA

. . A
(Appellete Division) ﬁl;¢?£;<,q i
./.-

In the matter between =

|

J e J s CROOKS N.O.

- and Another o Appellanta:
and
E. C. G, Watson and Others Respondents

Coram:Centlivres C.J., Schrelner,v.d.Heever,Fagan ot Steyn JJ.A.

Heards: lst. June, 1l955. Dellvered: 3L vk . Nowenndir . ‘1 s

JUDGMENT

SCHRE.NER J.8. ¢~ The relevent fscts appesar from th?
Judgment of the Chlef Justice. It was rightly conceded on pe-
half of the appellants that nothing turns on the fact that phe
order sought by them was a declaration that 1t was competent

I
for the settlor and the trustees by mutual agreement to amend
the deed, and not a declaration that they could cancel 1t. The
merlts of the proposed amendments are not in 1s;ue,and the }act
that the consent of the major beneficlarles and the guardians
of the minor has been obtasined ls Irrelevant, since account’
must be taken of possible unborn beneflciaries., The court
a_quo was not asked to exdérclse any power thaet might be supk

posed to exlst of modifylng, or approving the mpdiflcatlon pf,

the/eessss
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the terms of the deed. The sole question was whetheg the
' n

b e Romred ?’ﬂnt’”ﬂh‘

settlor and the trustees, acting in agreement, have the right
in law to cancel or amend provisions of the deed which, if
carried out in their unamended'form, would or might enure;to
the advantage of persons who have not accepted the benefits
of the deed.

Although the issue thus raised is
clearly of importance .in relation to theAlaw of trusts in
South Africe it is not necessary or advisable, in my view, to
enter upon any full discussion of that branch of the lew,
which appears to be developing more pronouncedly than most
branches of our growing systen. Interesting and useful
examinations of the genersal subjebt are to be found in four

recent works (L.I.Coertze =~ Die Trust in die Romeins-Hol-

landse Reg(l948); T, Nadaraja « The Roman-Dutch Law of F}dei—

conmissa(l949); H.ii.R.Malherbe ~ Trust en Stigting{1953);

P, Frere-Smith =~ llanual of South African Trust Law(l955[>

. . . W
It is sufficient, howeWer, for present purposes %o refer to

portions of the judgments in Estate Kemp v. McDonald's Trustee

(1915 A.D. 491). At pages 507 to 508 SOLOLOW J.i. saysk
"eesoeethe constitution of trusts and the appointment of
trustees are matters of common occurrence in South Afri¢a at

the present day. Thus it is a recognised practice to convey

property/eeeees
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: !
property to trustees under antenuptial contracts; trustees arg
appointed by deed of gift or by will to hold and administer pro-
perty for charitable or ecclesiastical or other public purposés;
the property of limited companies and other corporate bodies hs
vested in trustees and the term is used in a vari?ty of otheﬂ
cises, as e.8e, in connection with assigned or insolivent estates,
The underlying conception in these and other cases is that wﬂile
the legal dominium of property is vested in the trustees, thﬁy
have no beneficial interest in it but are bound to hold and -
apply it for the benefit of some person or persons qr for the
sccomplishment of some spscial purposee. The ide& is 'now sp
firmlj rooted in our practice, that it would be quite impossible
to eradicate it or to seek to abolish the use of the egbression
trustee, nor indeed is there anything in our lew which is in-

. ! |
consistent with the conception. On the contrary it is thought

by many writers theat the trusts of English Law took their odigin

from the fidei-commissa of the Roman Laws " The correct-

ness or otherwise of the view referred to in the last sentence

may be left to the historiens of English Law; if it is correct,

that is no reason why we should treat the whole of the English
if !

Law of trusts as part of our law, while/it is incorrect, that is

no reason for not using the English law of trusts as a vakuable

field from which in proper cases we may gather suggestions for

the/tvot.. i
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the development of our own law. What is of greater impbrt—
ance, however, is that our modern law of trusts should hot
be wnduly hampered by views regarding its association with
other branches of our own law which may not be historically
justified and which, in any event, should not govern, though

. |
they may sometimes asSist, the development of the law of

. . |
trusts. It is not necessary in the »nresent case to conﬁider
whether in relation to testamentary trusts the more guerded

lanzguage used by SOLOLON J.A. at pages 512 to 513 of thé

report of KeMp v. McDonald is not preferable to that of

IIES C.J. at page 499 and of KHAASDORP J.A. a8t pages 518 to
518. Ve are not concerned in the present appeal with the
tendency, reinforced if not created by some portions of 'these
judgments, to treat testamentary trasts for all purposes
under the heading of fideiéommissary dispositionse It is
sufficient, and important, to repeat that trusts are an
established feature of our legal landscape and to point out
that their use has been extended and their importance ha;
grown since 1915. To the evidence of widespread recognition
memtioned by SOLO.ON J.A. at page 508 of the above case ﬁay
now be added the Trust iioneys Protection Act (34 of 1934)

and the cases which have not infrequently dealt with trudts

-in relation to death dutics. .

In-/o.o-o‘ 1
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In the present case we are conog¢rned,

not with the problem whether testamentary trusts should be

treated as a kind of fideicommissa, bus with the parallel

problem whether trusts arising out of an inter vivos trans-

action between a settlor and a trustee or trustees ard to
be Freated as a kind of contract for the benefit of third

persons. It is natural, when one is considering a bramnch

|
of the law on which there is relatively little Azxkx dprect

authority,to seek assistance from other portions of the

law that seem %o present useful analogies; but analogibs
|

are only useful if they provide, not merely some solution
‘ |

\
of th problem under inguiry, but a solution which 1s batis-
|
factory, i.e.)in t§b present context, which is convenient

and just in relation to the intentions and expectations of

the parties affected. This is even more clearly the
position when the proposal goes'further than an afgumeﬁt by
analogy and secks %o bring the branch of the law under'
investigation wholly within the framework of another pértion
of the law, Care must be exercised not to force a legal

I
instrunent of great potential efficiency and usefulnessg
into a mould that is not properly shaped for it. |

There appear bto be serious objec—
|

tions to treating a trust, by which the settlor delivers
' |

ProPerty/ eveces
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property to a trustee to be held by the latter for certFin
' |

purposes or persons, as nothing but a contract for the Lene—

£fit of a third person, in the legal sense. Trusts expr%ssly

crosted inter vivos are no doubt ordinarily, even if they
' |

are not‘necessarily, the outcome of a contract between fhe
settlor end the trustes; and it is also the case that tﬁey
|

are generally, though not invariably, designed to beanit

other persons. But in the legal sense, which alone isjhere

relevant, what is not very appropriately styled a contJact
|

for the benefit of a third person is not simply a eonﬁract
dasigned to benefit a third persomn; 1t is a contract b%tween

two persons that is designed to enable & third person %o

come in as a party to a contract with one of the otherftwo
|

|

{¢f. Jankelow v. Binder,Gerinz and Co. 1927 T.P.D.364)4 The
I

) |
nature and ‘extent of the rights of the third party are, as

was pointed out by WATERMEYER C.J. in Commissioner for In-

. ,
land Reyenue v. Crews (194% A.D. 656 at page 674),a matter

of controversy, the limits of which appear rather from| dks-

cussions in juristic literature than from decided cases.

(In addition to the thesis and the review thereof mentfoned
|

: l
in the judgment of WATERMEYER C.J., articles and notes. in

46 S.A.L.J. 164 and 387, 47 S.A.L.J. 206 and 53 S.A.L.J.

279 may be referred to). As is pointed out by MILNE F- -
|
in/---OQQ \l



in the present case, the tyrical contract for the benefit of
a third person is one where A and B make a contract in ord?r
that C may be enabled, by notifying A, to become a party to
a contract between himself and A. VWhat contractual rightsf
exist between A and B pending écceptance by C &and how farl
after such acceptance it is still possible fﬁr‘conyractuaﬁ
belations betweeﬁ A ang B‘to persist are matters on which{
differences of opinion are possible; but broadly spsaking

| |
the idea of such transactions is that B drops out when C
accepts and thenceforward it is A and C who are bound to gach
other, But in the case pf the delivery of property by a
settlor (&) to a trustee (B) in trust for & beneficiary (b)
the purpose aimed at is, speaking generally, that A should

1

drop out when he has by delivery carried out his agreement
with B and that C will thenceforward have rights agaiﬁst ﬁ.
I say "speaking gensrally" in order to avoid giving a pré—
mature answer to the guestion to be decided in the preseﬂt
appeal; but it is important to emphasise the ;adical differ-

ence in the contemplated end situations in the two cases. In
\5 sy ofp D ﬁw‘l e LA ‘34
the former %upakes arrangements to be brought into contrac-

tual relationship with G, if the latter so wishes. In the
' I

latter A divests himself of property in favour of B in o&der

thatlonotnd



that C may be hble to receive the benefit of that property
from B, In the former, acceptance by C is clearly theigist
I
of the whole matter, for he is after acceptance to beljust
as much under contractual obligatidns towards A as he is to
be entitled to contractual rights against A, But in the
latter, acceptence by the beneficiary is réally of no?prac—
tical importance, since he can only be & gainer. No doubt
at the stage when & benefit is tendered to him he may refuse
it, (cf. Attorney General v. Parsons 41955, 5 W.L.R. 29 at

ke

pages 36 to 37) but thére seems to be no good reasong for

requirﬂig his acceptance, in advance, of the benefit to

which he will or may eventually become entitled. Once the
; ] |

subject-metter has been delivered toc the trustee in trust

| for the beneficiary the settlor has fulfilled the contraet
made with the trustee and is not liable to be sued by the
beneficiary, unless, perhap&, he retakes or otherwise‘unlaw-
fully deals with the subject-mayter, when any action ageinst
him would not be of a contractual nature., Where, as 1is
normal, the trust agreement makes no provi;ionﬁ for téa
acceptance by the beneficlaeries, if & beneficlary were to
convey his acceptance to the settlor, or to the trustee, it
is difficult to see how he could thefeby acquire cqnt:actual

rights agatinst the settlor, since he wéuld merely be stating

that’/.,....



that,.as at present advised, he is prepared to receive kn due
course what the £rustee has bound himself to hold for his: bene-
fit. It seems to me, with respeét to those who have appgbecheé
the matter &#ifferently, to be difficult to juét"ify attach{ing
‘any legal importance to such an intdmation.

Counsel for the appeliants discl#imed
any sgggestion that the séttlor is, before acceptance byfthe
beneficiary, entitled unilaterally to cancel the trust aﬁd
claim redelivery of the donatgd property from the trusteé;
there must, he contended, be agreement on the part of tne
latter, who, if he wishes, is entitled to in;ist on hol%ing
the propebty under the trust as it stands, But it is @if-
fiéult to rsconcile that position with what is contempléted
by the perties in fthe crdiﬁary case of a trust, where the
trustee is not beneficially interested in the trust property.
It is foréign to the nature of his duties, és usually under;
stood, that the trustee should be sble to declde or shafe in
deciding whether the trust is to persist as it is, or is to be
cancelled or amended, If he'is not obliged to agree tg cancel
or amend at the request of the settlor, he ;an hardly be Qggi
mitted to do so. For on the other view, a&s is pointed:out by

coula
MILNE J., outrageous situations easily erise in which the
I‘ -

-
trustee might drive & bargaein with the settlor for his consent

-

to/.'.lt.
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to cancellation or amendment., Clearly such sitvations Fould
be entirely inconsistent with good faith and could not be

tolerated in any civilized system of law,

It may seem at first sight to be less
'objectionable that the settlor should be entitled at aﬂy
stage before acceptance by the beneficiary fto reverse His

act and retake possession Of the property from the trugtee.

{

For the property wes his and if he had handed it to his egent

-

with instructions as to its disposal he could freely hgve

cancelled his ianstructions or given fresh ones, But tge
answer is thet he delivered the property not to an ageét but
to trustees, and a trustee is a person who is to be " the
"dominus of the relative subject matter" and is to act."in

"his own neme end on his own responsibility" for the bgnefit

of the beneficiaries (cf. McCullogh v. Fernwood Estate‘Ltd.

1920 A.D. 204 at page 209; and In re Empress Engineering Co.
16 Ch.D.125 &t page 129); To use the language of section 1
of Act 34 of 1934,the trustees were petsons appointed by

written instrument operating inter vivos whereby moneys were

settled upon them to be administered by them for the benefit
of other rersons. The whole intention of a trust agreement
like that in the present cese is to avoid what would be the _

result/. ssss e
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result of o mere agency by deoriving the settlor,on delivery

of the property, of all control over 1t (other than the .

irrelevant contrel oxercised by hlm as one of the trustees
and the, In my oplnion, equally lrrelevant power to change

the trustees), and by passing that control over to the trus-

-

tess as owners, subject only te the dutles owed by them to

- the benefliciaries in terms of the trust agreement. Clause 3

of the present deed expresses what 1s nermally the Intention

of the psrtles In such transactlons, that the settlor dhould

have no power to cancel or asmend the agreement save by in-

' |
crmasing the trust fund, nor is there asnything in the deed to
suggest that 1t was the intention to glve the settleor such
power before accephtance by one or other of the beneficlariess.
The deed recorded a;\irrevocable,out and ogt, dispnsal:by
the settlor of hls property, which was du}g dellvered
accordingly, and 1 see no reasson why if should be 1nte?proted
gt as pormittlng revocatlon 1f the trustee can be persuaded
to agree thereto.

With most of the decisions,;which

were quoted to us in suvport of tre view that an inter vivos

trust 1s governed by the law of conteacts for the benefit of
a third person, 1t 1s unnecessary to deal, since for the

most part they are based upon the interpretation plsced upon

a few declslons off this Court. 0f the latter Mutual Life

Assupance/......
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Assurance Co. of New York v, Hotz (1911 A.D. 556) was a case

of contract and no question of trust arose. In van der Plank

v. Otto {1612 A.D. 353}, too,there was no relevant trust,
but only a provision in a contract of exchange that would
have given the plaintiff the right to enter into a possibly

advantageous lease if he had timously evailed himsself of

the opportunity which his mother had contracted for. In
: b

British South Africa Company V. Btilawayo Municipality (1919

4.D. 84) the subject of inter vives fideicommissa was con-

sidered, &nd at page 97 INNES C.J., giving the Court's
judgment, said, "In my opinion, regard being had to the
"authoritles quoted, and to the principle &f our law which

"recognises a contract made for the beneflt of a third party,

"g fideicommissum in respect of immovable property may be

"created by act inter vivos duly registered,.,” . The case

was not concerned with a trust and the law relating to trusts

was not consldered., In Sackville Weet v, Nourse(1925 A.D.516)
the trust was created by deed of transfer; no reference was
made to contracts for the benefit of a third person; the
pfOblems to be decided being dealt ;ith along the elastic and

equitabgle lines of fiduciary relations. 1In Jewish Colonial

Trust Ltd., v. Estate Nathan (1940 A.D.163) the language of

fideicommissa was used in connection with what was clearly a

trust/eeeee.



trust of & public or charitable kind, but the trust was

testamentary and no questlion of contrecting for the beneflt

of 2 third person could therefore arlse.

Of more direct relevance are two

portions of the judgment of WATERMEYER C.J. in Commissloner

for Inland ReWwenue v. Estste Crews (supra 2t pages 673 to 675,

and agaln at pages 684 to 685), There i3 no deubt that in
thet case, after a full argument mm upon end considerstion of
ﬁhe subject, the majority of thils Court accepted the view
égat the trust under consideratlon could properly be regerded
as in the nature of a contract for the beneflt of a thlrd
person, andg t?at the effect of guch s contract In relstlon to
cancellation befors acceptance was present tn the minds of
the learned judgés. Nevertheless 1t seems to me that what
@as seld on the subject was unnecesmsary fer the declslon, not
In the unimportant sense thet the same decision could hsve
bes.n reached by other reasoning, but in the sense that there
was only one basls for the judgment and that that basils was
Independent of whether there was or was not an accevtance

éf the beneflts of the trust. The ,first of the portlions of
the judgment mentloned ebove contalns some general dlscusslon
of contracts for the benoflf of third persons; there 1s, how-

ever, no investigation of the quention whether trusts should

Propsrly/sevses
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properly be brought under this headlng. The second portlon
at pages 684 to 685, is more lmportant because there WATER~

et R

MEYER C.J,., 1s dealingﬂwit the questlon of successlon duty,
whichy¥ was one of the guestlons to be decided. The greater
part of the relevant pesssage is qpobted 1n tho judgment of the
Chief Justlice, Tt 1s, however, In my view, necessary tb
quoto also the succeeding senterce. TFor the sake of clarlty
I set out the thres important sentences:~ "Until acceptance
"by R.0.Crews, the directlon glven by the donor to the trustee
Hto pay the death duties could hsve been rovoked by agreement
fhetween the donor and the trustess, aud consecuently until
"such acceptance his right was 1ncbpate. Nothing 1s sald
"about acceptance in tre speclial case, but since the trust
"w.as a family arrsngement it 1is not unreasonable to assume
"that there was acceptance by R.0.Crewe durlng the donor's
"11fetime., But, even on thet assumptlon, R.0.Crewe did not,
"hefore the donor's death =cqulire g vested right agalnst the
NErustesrs, I do not reasd thls passago as providing

OV, -
two ratlones decidendl, one bssed on t2ma accoptance of the

beneflt of a contract, and the other based on the non-acgqui-
sitlon by R.0.Crewe of a vestsd right sgalnst the trustees
during the donor's lifetime. The basls of the descislon, as

revenled in these sentences, seems to me to be that R.0.Crews,

Whether/caovi0
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whether or not he accepted the trust, hed no felevant vasted

in
rights because kkx terms of the trust deed tThese were con-

tingent on his surviving the donor. Although the fullness

of the consideration which led to the treatment of the trust
from the angle of contrscts for the benafiﬁ of a third person
adds welzht to what was sald by WATERMEYER C.J., nelither the
princéple leading to the decision nor any essentlal part there
~of was that, 1n the case of a trust which has not been sccep-
ted by the beneficlary, there can be an effectlive cancellatlion
without his concurrence. The pessages in questlon, though

entitled to the greatest respect, are not to Lo regarded as

if they had been part of the ratio decldendi, to be departed

from only if shown to be clearly wrong,

If what I have sald as to the ratlo

decidendl %m of Crewsa's case 13 erroneous I nevertheless

venture, with all respect, 5o express thef view that the
Importance of the prosent matter to the development of our

law of trusts is so great, and the &ffect of treatlng un-

accepted inter vivos trusts as revecable by the settlor and
the trustee ls so unfortunate, as amgiy to justify recon~

sideration of this part of CRews's case. If, contrary to
my view, the existinﬂ way of stabing the law roquires modl-

fication, it seems to me that in a matter of thls kiInd

Improvement can be more satisfactorlily achf%od by the cpurts

then by the legislature,
) .“Tery/..tiil



Very recently, in Commissioner fbr

Inland Revenue v. Smollan's Estate (1955(3) S.A.266), the

matter was again touched upon. ' The settlor in that case

had created a trust fund in January 1945 and in December 1947
had entered into a fresh trust deed in réspect of tﬁe same
fund; At page 271 van den HEEVER J,A.;'in giving ﬁhe Qourt’s
. judgment, said that he had some difficu1£y in understanding
how the donér if he divested himself of the capital fund

in the first deed, could thereafter again dispose of it in

a second, As, however, the contingent'rigﬁts of those who
xmuxikx might appear in the future to be beneficiaries were
s fully protected~under the amended as under the unamended
deed, it was unnecessary to decide upon the validity of the
amendment, The judgment proceeded %o effirm that trusts may

be created inter vivos in our law, It is true that, after

stating thaet to ascertain the legsl incidents attacﬁeé to
#rusts 1t was necessary thast the constituent act should be
"broken down %o its essentfal elemenis in order to ascertain
"the legal incidents which according to our law,attach to

M them", ven den HEEVER J.A. rejected the applicability of

the notion of fideicommissum inter vivos and said,"At the

"same time we have a confract between two persons in which

“One/GIOctt
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"one stipulates a benefit fo; third persons. Difficulties
"arising from the requisite of acceptance by a third party
"need not exercise us, since the deceased?has dndoubtedly
"accepted." There were other beneficisries,unascertained
gs well as escertained, apart from the deceased, but, however
thét may be, it appears thgt, as in Crewe's case, and pos=-
sibly because of Crewe's case, so in Smbllan's cese the

t’?op u‘l}

assumption was made that an inter vivos trust can be treated

I

as or likened to a contract for the benefit of a third person.
Neither case is, however, in my view authority for the pro;
position that unless a trust conforms in all respects, and
| the
particularly in relation to acceptance by/beneficiarims, to
such a contract it in no way binds the sstftlor or the trusyee.
What is for present purposes sig;

nificent is that both in Smollen‘s case {(loc.cit.} end 1in
Crewe's case, at page 678, it is recognised that under our
law the dominium of property mey be vested by a trust deed

in trustees the ultimate'destihation of the propert& or of
interests iq it being left in abeyancé to be determined by

the course of future events., Such a disposition, which is

properly called a trust in our lew (Merks v. Estate Gluckman,

1946 A.D. 289 at pages 310,311), actually effects a transfer

In the property the subject of the trust and seems clearly to

transcend the limits of contrsets for the benefit of third

persons./eecsee



persons.

It should, furthermore, be noted that
if the trust property consists of money the disﬁosition is
~a trust for the'purposes of %2t 34 of 19324 ,irrespective, it
seems, of acceptance by the beneficiaries whether existent
or ascertained at the date of the creation of the trgst or
not, In tefms of the statute certain consequences follow;
for instence the trustee has to give security to the Master
: fgr the faithfulyf admiﬂistration of the settled moneys.

Prima facie such security would be enforceable against a

trustee who has agreed with the settlor, whether for con-
sideration or not, to the cqncellation'of the truét before
acceptance, since it could not be éuccessfully confended
that if acceptance is necessary to complete the trust at
common law there is no lack of faithful edministration under
the statube if the trustee bargains so as to prevent accept;
ance from taking plaece. The statute makes no point of
acceptance and neither, in my view,does the common law.

The above considerations render
it unnecessary to examine the alternative route by which
BROOME J.P, arrived at the seme conclusion as MILNE J.

That route accepts the position that "the true jurisfic
"nature of the transaction is & contrect for the benefit

“Of/cctnta
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"of third parties having the effect of a fideicommissum,"

Sterting from this basis BROOME J.P, held that there is in
~our law & general rule that beneficieries acquire no rights
under such trust as the one presently in éuestion un$il they
heve accepted, but that, under what was referred to as “"the
"Perezius exception", "in the case of the settlement of
"p;operty in a family the acceptance of the first donse
"enures for the benefit of and is considered an acceptance

"by all the beneficiaries," The passage 1n Perezius Ad

CodBk.8 Tite55 1s deeling with the creation of perpetual

fideicommissa, as is that in Zoezius Ad Dig.39 Tit V , to

which we were also referred, The reason for making the
acceptance by the first beneficilary enure for the benefit of
all is stated to be that it would be gbsurd to require the
acceptance even of those who have not yet béen born, If
this is a sufficient reason it would seem to provide ample
support for a wider conclusion, such Tk as that no acceptance
gt all 1ls required either where there are beneficiaries who
could not possibly accept or, perheps more reasonably, where
from the terms of the agreement it is to be inferred that
no acceptence by heneficiaries was contemplated. Perezius
and Zoezius were not dealing with trust agreements as we
understand them; if their ressoning were to bé applied to

such agreements 1t would be reasocnable to hold that, if

someone's/.oo “ o
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someone's acceptance had to be found it would be the

acceptance of the trustee that would enure for the beneflt

of all the beneficiaries and so perfect the transaction.

As I see the matter, however, it

is unnecessary to pursue the inquiry further on the lines

sugegested by the references to Perezius and Zoezius .

In my view, where
been delivered by a settlor to a trustee
of tfust in favour of third peréons, and
provision for acceptance by such persons
is expressly or by necessary implicaticn

there is no power in the settlor, acting

concurrence of the trustee, %0 cancel or

agreement. For these reasons I think that the appeal should

be dismissed .wkth s,

property heas

under an agreement
where there is nd

but the agreement

made irrevocable,

alone or with the‘

amend the trust
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