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IN THE SUPREME COURT OF SOUTH AFRICA.

(APFELLATE DIVISION).

In the matter betweenim=

' l
S «W.A., AMALGAMEERDE AFSLAERS (EIENDOMS)
BEPERK Appellant !

: !
and

|
GIDEON PETRUS IOUW Respondent'

|
Corem:~ Van den Heever, Fagesn, Steyn, Reynolds et de Villierls,.'l'&ﬁ

|

Heard:~ 24th October, 1955, Dolivored:-
% ’(tl CEL
T %T
VAN DEN HEEVER, JeA, JUDGMENT, |

|
Appellant, a Company carrying on businssgs

|

in South West Africea as auctiocnesrs, instituted an unsuccessful
|

action in the High Court of South West Afrlca, against |

respondent for the balence of the purchase price of some |

cattle bought by respondent at one of appellant!s cattle saies
- ‘ |
on the 9th of September, 1953, Claassen, J., who tried the

|
hence this appeale Henceforth I refer to the parties as |

case, absolved respondent from the instance with costs;

Plaintiff end defendant respectivelys }

Immediately prior to the commencement |
|
of the auction sale a number of conditions governing the
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sale were read out, I need refer to only four of them: |

*(3)

(4)

(6)

Die styging 1n die biedery sal deur dle afslaer gereBl

|

word en hy hou die reg uit om enige bod te weler

sonder om enige rede daarvoor te ges,

Die afslaer het dile reg om kontant te eis vir enige
lot op dle val ven die hamer,

. |
Elke en ledere lot sal beskou word as wetteltk afgelewer

op die val van die hamer, wanneer alls risiko deur a1$
koper aanvaar word, Geen lot sal van dis vendusie 1

verwyder word sonder dle toestemming ven dle afslaer ?io.”

(7) Terme kontant." ‘

further and specisl condition in these terms:

v
~

Plaintiff's declaration avers a iltknnx*

|
|

"But just prior to the commencement of the said auctioh

and at the place thereof, plalntiff through its duly {

suthorised employee and agent Jacobus Johannes de Kle?k,
informed defendant verbally that plalntiff would not‘
sell any stock on the said auction sale to defendant
except on the condition that defendant woﬁld be 11&bﬂe
to plainﬁiff personally for ths purchase price thereof
and that defendant would not claim to set~off the saﬁd
purchase price agalnst any debts that might be owingito
defendant by the seller of the &y%d cattle, one Nell,
cattle speculator of Okshandja, whose ldentity as seﬂler
was known to the defendant, meaning thereby and‘beiné
understood by the defendant to mean that the acceptaﬂce
of any bids by plaintiff from defendant at the sald |

auction would be subject to the condition that shoulé

any of the sald cattle be knocked down to defendant,i
i



Se

' defendapt would be liable toc plaintiff personally
for the purchase price thereof, and that defendant would
not claim to set-off the qj%g purchase price against
any debts that might be owing to defendant by the
said Nell, It was intended by plaintiff to be under=
stood by defendant, and was so understood, that the
conditions as read out as aforesald, were, so far as
defendgnt was concerned, qualified by the speclial

condltion aforesald."

Defendaent denied that the speclal
conditlion alleged was ﬁmposed at the auction sals. He
alleged that at the moment when Nell's cattle were knocked
down fto him at the auctlon sale, Nell was lawfully indebted
to defendant in tﬁe sum of £4674,0.,0. and that his lisgbility
to Nell was extingulshed by 6peration of set-off, |

As happens so often in South West Africa,
this inherently simple plece of business is set in a vignette

of surrounding pacts liashls to render it as intricate as an

international cambial transaction, The spsculator, Nell,

bought cattle on a large scale but was, as the learned trigl
| .
Judge found, a man of straw. He operated largely on creiit.

\
Sometimes persons from whom he bought stipulated that the ‘

cattle would remain their property until the ¥ purchase

|
price 1s psid; in addition plaintiff sometimes guaranteed

4/ that Sevsssnscstesssssisnae
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§

that Nell would pay; in some cases plalntiff finsnced Nell
directly. Nell had undertaken not to dispose of cattle se
bought otherwise than through plaintiff, It is ciea# that
plaintiffts general manager, one Kovensky, as well as its
other officers regarded the undertaking, not to dispose of the
cattle through any channel other than plaintiffts business,
as c’gnsntutmg in effect, though not in form, a kind of
hypothec #:v;gvables in plaintiff's favour,
The lsarned trilal Judge came to the

conclusion that the alleged speclial condltion was not establishe~

ed at the trial and that defendant bought the cattle subject

to the ordinary conditions that were read out at the sale and

which w®=xs are incorporated in the declaration,
Whilst recognising the difficulties in
the way of questlionlng a trial Judge's flndings on credibility

Mr. Goldblatt, for appellant, wmade a forceful attack upon

the finding to which I have referred. In his reasons for

Judgment Classsen, J., remarked:

"It is very difficult to escape the conclusion that thle

‘evidence fer Flaintiff waa deslgned purposely to fit

into what was stated at page 120 ¢f the case of Estate
|
Duminy v, Hofmeygr and Son Ltd,, 1925 C.P,D. 115 |

namely :

5/ '"The go...oooo.ooo.......q;roon
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'"The auctloneer can contract, as the defendant in this
case attempted to contract, sceeescesseccssces that
the buyer shsll not be eble to set-off any claim

he may have against the sellef, but'shall,be liable for
payment to the auctioneer'™,

It was argued that plaintiff's witnesses are not llkely to
have been aware of that decision. I do not regard the
learned Judge's observatlion as contalning an imputation that

,Z‘,_‘;t ./{:'U&-w-q

those witnesses feemg coached by plalntiffls legal advisers
L .

in what they had to saye The imputation of grossly uneth#cal
[
conduct on the part of prgctitioners, where it 1s without |
evidential foundation, would be unwarrented. It is possible
' !
that witnesses may have seen an opinion of counsel obtainedi
before litigation commenced, Examined more clossly the
observatlion objected to appears to me to be nothing more

than a rather strongly worded finding expressed, perhaps, not

too happily. The evidence in guestion was adduced in support

of an allegation contained in the declaration, It 1s to ﬁe
presumed that if there had been no evidence to that effect,

the allegation woeld not have been plsaded, The observation
therefore amounts to this, that plaintiff's witnesses desié?dly |

6/ £V ssseavrscessancadsrncea
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gave false evidence, That is a grave judgment to be

passed by a judicial officer ahd one that should not be |

pronounced lightly,. A witness may give evidence which 1J

not in accordance with objective truth because he has a bad,

an optimistic or an imaginative memory; because he was a

poor observer or inattentive listener; because he has a |
4
|

witness deliberately told untruths in the witness~box, it 15

|
|

Later in his judgment Claassgen, J.,

again stated that the evidence on behelf of plaintiff was |

confused mind, ‘But if a Judge finds as a fact that a

his unpleasant duty to say so,

designed to "fit intoc the stgtement in Estate Duminy's caseé,
. ) |

That was a finding at which he arrived after an appralsal ?f

the evidence of the witnesses, not a postulate or premise

|
to be built upona, The learned Judge in arriving at that |
conclusion considered that plaintiff's witnesses were eithei

not independent or were biassed, l
|
|
wrong in thinking that plaintiff's witnesses had given falsé

|

evidence dsliberately, I am not satisfled on the prdbabllitﬁes

But assuming that the trial Court was

that its judgment 1s wrong on this factual 1ssue, |
I

|
|

The record comprises four volumss and



argument lasted two days. I am not goling to traverse J
ovary argument advanced on appesal, It would be sufficiedt,

|
I think, to deal with the sallent considerations that have

influenced my conclusion. For this purpose I should

|
|
alluded, l

|
On the 24th of May, 195€jNell had boughp

mention certain phases of the vignetts to which I have

from defendant over 400 head of cattls for the sum of !
|
£7786,4 It was agresd that the cattle would remain the |

|
rroperty of defendant until the price was paide. On account

I
of this debt Nell gave defendant two postdated cheques, onel

for £3,674 due on 1 July, 1953 and one for £3,-500 payeble +n

31st July, 1953, Apparently some other arrangement was |
|
l

During June, 195§)defendant agreed to |

made in respect of the balance of £612,

release 250 head of stock from hils reservation of ownershipl
|

so that Nell could dispose of them at a sale at Karibib, ’
|

Apparently 285 head were actually removed and sold. Nell

|

did not meet the cheques on due date, It 1s unnecessary Ao
5 I

discuss the requests for, and agreements as to extenfion |

- of time; 1t 1s sufficient to say that at all relevant timds
' |

up to the 9th of September, 1953 a considserasble balance was



Be

|

|
st11l due to defendants It 1s clear that defendant becané
worried, but he was repeatedly reassured bty Ko¥ensky that t+er§
was no ground for fear, Defendant learnt from plaintiff'#
officers that Nell would sell some 500 head of stock at ;

plaintiff's sale to be held on the 9th September, On the!

|
28th August NHell washinvolved in a very serious motor I
accident and, naturally, his creditors including defendant
were alarmed.

This was the situation when defendant
attended tﬁa auction sale on the 9th September, 1953, with the
object of buying a sufflcient number of animals aold on
Nell's behalf to e#tinguish Nell's debt to him by set-off, ]
His Intention and his object were disclosed to plaintiffits ]
officers at the sale, Plaintiff had essumed obligatlons :
towards third parties in respect of some of the cattle to be|
sold and 1ts(offieers naturally d41d not welcome the prospecﬂ
of defendant buying the stock = admlttedly bsing sold i
“on behalf of Nell = and paying with Nellfs cheque, i
A lengthy argument ensuede | The nature eand result of the |
dilscuasion was described by the learned Judge in the foll&wizg

|

words =
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"On the evidence of de Klerk" (one of plailntiffts
‘officers present at the sale) "plaintiff has always
followed the same invarlable procedure, It sold on
behalf of sellers, always received payment from the
purchasers and from the amounts so reseived was
deducted its commission and debts to the plaintiff of

the seller. It has never happened that a purchaser

hes settled dlrectly with the seller. The idea of a
set-off as between purchassr and seller or of a purchaser

paying directly to the seller never entersd thelr

mindss They therefore considered themselves perfectly
safe and hever econsldered the question of taking extrt
precautions or g@%ering their conditions of sale in }
such & way as to afford themselves greater protectionl
After the argument on the Sth September immediately I
before the sale de Klerk crowned the argument by saying
that the conditions of sals would be reed, thereby |
indicating the source of his authority and the basis

of his whole argument,
This concluslion is, I think, supported
by all the surrounding circumstances. Relying on M"dle

pnormierende Kraft des Factischen"™ de Klerk most probsbly

considered 1t unnecessary to frame and announce speciel
conditions,. He knew exactly on what basis defendant was
going to buy. He could have stopped the sale or refused
defendant's bids without giving any reasons, If, knowing

defendant’s attitude, he had Ilmposed the specisl condition

10/ alleged XY S EEEEX XS R LA S
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. r
allowed the cattle to be removed before they were paid for,
|
|

No spseclal !

|
|
True, they were not thr%at-

alleged, 1t 1s difficult to understand why he should have

Othe; creditors of Nell attended the sale.

cendltions were imposed on them.

|
enlng to set-off, but set-off was discussed st the place of:

\
the auction prior to the sale and once a novel remedy has :

|
besn suggested by one person, others may be expected to foliow
di{iﬁ—dth;k !
hls example, It strikes me as improbable thﬁgl (ie3) should ||
‘ |
be singled out in that manner.

|
The onus to prove the ,
|
|

existence of the special conditions alleged was on the

. \
pleintiff, - 1. |
|
|
During the evening of the 9th September |
|
\
in Kovensky's office, after the sele, defendant had a !
{
[

discussion with Kovensky. He admits that he left Kovensky%

. |
under the impression that he was going to pay. It is not !

|
|
suggested that the cause of that impression amounted to a pro-

mise, It is to be remembered, however, that defendant was '

I
. |
being told that his claim to set-cff was ridiculous end at '

that time he had not yet taken legal advics. He was under

no obligation to dlsclose to Kovensky what course he was

11/ £0INg gsesscesccacccsnancane
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I
|
l
|
|
|

golng to adopt after taking legal advice. I do not think)

|
therefore, that his attitude at this meeting cen casbé any |

|
light on what probsbly happened at the sale during the day. |

|

In my oplnion ths conclusion of the learned trial Judge thai

this onus has not been discharged cannot be disturbed. ]

: |
But, Mr. Goldblatt contended, plaintiff |

|
was protected Xxxm agalnst set-off by the conditions read |
| |

out at the sale in regard to cash pasyment, On principle |
there can be no doubt that such conditions are binding upon)
\ |

a bidder. They settle modalities of a contract to he |
| |

concluged very much like a printed form of contract which is|

|
later filled in by the parties to 1t, It was plaintiffis |

auctionser who éompleted the contraect by accepting defendanth
bid (Wessels on Contract B 209, 2nd Bd. Vol. 1 p. 58), |
Just as he can stimlate modelitles In advance, so can a :
bidder. The suctioneer had been forcefully made acquainteé

’ i
with the terms of defendant?s offer and, if he was not :
satisfied with them, he should not have accepted the bld,

The conditions relating to cash payment

mean no more than that no credlt will be extended, Defendant

|

12/ has sssereeseccatistntdnt
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|
Lo !
debt arising out of his purchases at the sale were 1mmed1aﬂely

has not plesded that payment was not yet due, but that his

\
discherged by set-off. 7
|

Mr, Goldblatt eéivanced an argument baseﬁ

|
on English authorities that an suctioneer has a kind of '
|
|

Geods
"speclel property® in thqqégaﬁefbﬁ-he sells and that he ha$

r
e lien not confined to the goods but also applicable to the!

J

|

proceeds of the sale; that he may consequently sue not only

I

|

for the mmount of this lien but for the whole purchase pricee
I

. |
In Marcus v, Stemper and Zoutendyk, (1910 A.,D. 58, 76) Lord de
|

|
|

|
|
auctioneer may be under English law in conferring upon,

Villiers remarked:

"Whatever the nature of the special propsrty of the

|
him a right of lien for his charges and a title to sue

the purchaser, no English case has been cited in whichz

such special property has been held to confer on him a,

right to sue third parties 1n cases like the present. |

Even if such had been the law of Englamd, I can find né
authority for 1ts being the lew of Seuth Africa," *

|

At pege 82 Innes, J., observed:~ :

|
"Agency 1s, after all, the fundamental idea which governs

the posftion of msny auctioneers."
|
|
I do not understand how the suggested
|
|
|

lien can affect the guestion, If plaintiff had a lien ok

|

|
13/ the ecssesoscestsveseniss
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|

1
the cattle, it parted with that lien when it parted with thF

cattle, Had the purchase price been pald to plaintiff,
: I

the question might heve arisen whether it had a lien on |
!

such proceeds as against the seller in'respect of the auction=-

eer's charges and commission, If defendant had paid directly

|
|

complaeined, In any event the rules of English law in regérd

|
to the pursult of funds obtained from an agent by innocent i

to Nell, I cennot see on what ground rlaintiff could have

third parties are very different from those of Roman Dutch :

law (John Bell and Coe Ltd, v. Esselen, 1954 (1) S.A. De 147)e
' |
Mr, Goldblatt contended that the case oq

Hofmexgr and Son v, Iuyt, (1921 C.P.D. b. 830) was wronglﬂ
|

declided. Whether an auctioneer may sue personally for the

|

purchase price.of goods seieé .s0ld at his auction sale is

not a guestion which can be answered in the abstract, There
‘ |
is nothing in our law which prevents me from selling the gooFs

of another, whether or not I am authorised by that other to fo
: |

S804 In either event the auctioneer can sue for the purchage

: |
price without cession of action from the seller only if in tPe

' I
transaction he sold as principal, In the present case there

i

v 14/ is 00......09‘.;000.000.d44000¢¢Lco
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12 no suggestion that plaintiff at the aale supported such|

' |
an independent character, The sale was admittedly an auction

sale at which Nell was the seller and no special agreementl

was made according to which plaintiff could figurse in the :

character of seller. There is consequently ample reason
for the doubt expressed by the learned trial Judge whetheri

Plalntiff was entitled at all in the circumstances to sue #or

|
the purchese price. ‘

Mr, Goldblatt advanced authority for tde

proposition that an auctioneer has legal remedles against |

third parties who commit wrongs in regard to the property
|
In his custodye. That seems to me to have no bearing on the

matter, The fuller or shoemaker has a remedy against |

oL
persons who commitvdelict in respect of property in his I
I

possession, He will be sble to invcke the possessory |

£ ]
&

remedies or have an action in delict to the extengﬁhis remuners=

|

ation or in sc fer he is liable to the owner In respect of l
custodis. But he surely cannot sue for the purchase price]if
' - sell i
while he has custodls the owner should Ahe property to a
| ' |

third party, although he can retain possession egainst all the

world until his charges are palde |

If |
Fhe £ A ' ,
T8/ BE qdecotfsssdasccesneceny
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If I understocd Mr, Goldblatt correctly,
seemed to suggest that an auctioneer occupled a legal posit
sul generis Dbetween seller and buyer at his saie and that

by reason of hils peculiar position a bidder can never set=o

the purchase price against a debt due to him by the seller.

he

ion

£f

Matthaeus (de Auctionibe 1.13.7) desls with

set=-0off by the purchaser agsinst the debtor whose property

s0ld In execution. He shows that there were two schools of

thought as to whether set-off was eompetent, He comes to

concluslon that it Is not, on the ground that it is not the

is

3

the

debtor who sells; it 1s a sale in execution (See Holle. Conse

Vol. 3 Conse 229 ne 2)s Nor is there mutuality of obligat

for 1f a creditor's bid 1is éccepted he owes money not to th
{

lon,

e

1
execution debtor, but to the latterts concourse of creditors,

Otherwise, says Matthaeus, we have the absurdity that all the

creditors of the execution~debtor beceme each othert's credi

as well az debtors, From the trend of hils argument,

however, 1t is apparent that in his oplnion there was nothi

to prevent the bidder at a private auction sale (where
private auctions were permitted) to set-off the price of

his purchase ageinst debts due to him by the owner of the

goods sold,

tors

ng
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At'tha end of the tria%,ﬁhen argument was
virtually campleteﬁiapplication was made for leave to-amend the
dselargtion by aileging certain garrangements made by plaintiff
with former owners of the cattle sold at Nell's sale. It was =
sought to allege that it was implied’in the agreements
b;tween plaintiff and such former owners or plaintiff and Npll
that plaintiff should be entitled to the purchase price on
‘the resale of the cattle and should aeccount to Nell for the
excess over the purchase prlices, The amendment weas sbught to
sdrve as foundation for the argument that there was an implied
‘cession to plalntiff of the proceseds of cattle coming from puch

former owners,

Claemssen, J., refused the application ang
against this refusel appellant mlsc appealed, 'Mr.'Goldblatt,
while not jettisoning that ground of appea;/did not argue 1%,
i1 think wisely, It is unnecessary to consider whether the
learned Judge exercised &he-agpl&eaé&ent) a judiclel discretion
in refusing the application, for the amepdment would have
availed appeliant not at all, Assuming the implication could

: can/
be Justified (and I do not think 1t % = See Mullin (Pby) Ltds
Ve Bénade Ltde, 1952 (1) S.A. p; 211) "it mey be necessary in

the business sense to glve efficacy to the contract" as

16/ Dotween ..c¢esvcs0vs0tcdocns
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between plaintiff and Nell or as between plaintiff and the
former owners, but it cannot be invoked to creats a hypotheq
over moyﬂables as ageinst defendant,

I have come to the conclmslon, therefore,
that plaeintiff had no right of action for the purchase pricg
against defendant and that, even if he had, he could not
succeed for the reason that Nell's claim t6 the purchase price
had been axtinguished by compensations

In my judgment the appeal 18 dlsmissed

with costs, //1 '
Ay o
‘. ‘ ) e e
e
Fagen, J.h.
Steyn’ JoA. C_OV'\ Q‘KIJ.

Reynolds, J.4«
de Villiers, J.A.




