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IN THE SUPREME COURT OF SOUTH AFRICA
(Appellate Division)

In the matter between -

THE GOVERNMENT OF THE UNION OF SOUTH AFRICA
' Appellant

and

THE OCEAN ACCIDENT & GUARANTEE CORPORATION LTD.
Regpondent.

CORAM: Schreiner , Fagan , de Beer , Reynolds et Hall JJA.

Heard : 7th ,November , I955. Delivered..(??f%f?????....

JUDGMENT ¢

REYNOLDS «J sA 3=
In this ease I have had the advantage of

reading the judgment of Schreiner J.A. , with which I

agree. I only wish to add a few observations indicating
~for loss of servicesa.

that the damages claimed ,»=li:y based on a contract between
the injured person and a third party , are not such dama-
ges as are claimable under the principles of the Lex
Aguilia , even though there was negligence on the part of

the driver of the insured car.
The history and scope of the Lex Aquilia were

set out by Innes J.A. ( afterwards C.J.) in Union Govern-—

ment vs Warneke I9II A.D. 657 at page 665 where he says:—

"that it is essential to a claim under the Lex
"pAquilia that there should have been actual Gamnum
\ "in the sense of loss to the property of the injured

'"person by the act complained of (Grueber vace223).

"In later Roman law property came to mean the
LI 'Y q2a .0 CUnivBrSitaSC e ®



2.

"Universitas of the Plaintiff's rights and duties ,
"and the object of the action was to recover the

"difference between that Univergites as it was after

"tha act of damage , and as it would have been 1f the

"act had not been committed (Grueber page 269)%

-

By rights)in.the passage just quoted,were clear-
(cortractocEl .
1y includedYrights < ocomkpEot sopind podadned »abhse 10
corporeal property , including slaves etc., but not

rights to the services of an ordinary servant under o con-—

tract of service . This is clear from Professor Sohm

(Institutes para. 85 ,No. 3 ) where it is stated thit :—

"Nevertheless ,it remained the rule that , as a matter

"of principle, the Actio legis Aaguiliae should be

"confined to cases of damage o corporeal property".
This is further clear from the fact that even
Tor the loss of the services of a son , injured'by the
culpa of a third party , the paterfamilias only received
compensation on the basis of the son being his property.

At page 67I of the Warneke case ,de Villiers J.A.

(afterwards C.J.) put the position in the following words:-

...'.'-From......_’;o.....-



3.
"From time to time the Praetors extended the remedy to
"cases not covered by the Lex Aguilia by means of the

"agetio utilis and the actio in factum ¢ But the furthesi

"they went was to give the ggter'¥émilias a utilis actio

"Legis Aquiliae when’ the filius familia$ was wounded

"through culpa , and only for the medical expenses and
"loss of service of the sori. This was on the ground that

"the latter was in dominio patris , and the actio was

"therefore als§ placed on the basis of loss of property".
It is clear that in Roman Law there is no sugges-—

tion that in the Lex Aquilia , as extended , there was room
for damages granted %o a Master merely because of a perso~
nal -contract like that between a master and an ordinary
servant , who was not the property of the master. This is
the gore significant , since in Roman +times , and certsine
ly before the legislation of Justinian in the éth Century,
there were large numbers of freemen and freedmen , other
than humen property like slaves , working at least as true
servants . The omission of any reference to any right
given to the master .z to recover damages because of an

.oto-inju.ryiooc4oocn400
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injury to his servant due to culpa of a third party and
cccasioning him actual loss , is highly significant but

not conclusive (Warneke's case page 664). The omission is-

~

more than significant when extensions in Roman law were
given on the basis of the injury being to persons regarded
Mot

as property and.persons merely giving services as ordinary
servants . There seems t0 be no trace in Roman Law of the
action being given to the master for services lost to him
owing to the injury to his servant occasioned by the
culpa of another person;

When the Lex Aquilia was extended in the Roman -

Dutch law the position was the same as regards the services

of an ordinary servant , save with certain exceptions later

to be congidered . In the Warneke case ; the husband was

given the right under a proper but exceptional extension
of the Lex Aquilia to sue for monetary loss occasioned
by the death of his wife and the loss #f her services ,
owing to the negligence of Defendant , and he was given
that right since the wife , as = wife ,had the duty to

help her husband , by giving her services in the upbring-

ing of their children etc. But at page 666 Innes J.A.

.....-pOin'bed Outa-oco-Enucoor.a-.



pointed outs:—

"So that in all the cases actually mentioned in the
books , the right of the claimant to demand assistance , was
a right of property , the deprivation of which by the culpe
of the defendant would guite naturally found a claiﬁ for
patrimonial loss « I cen find no authority for the propo-
sition that the law of Holland would have given an action
of this nature to‘any relation not damnified by being
deprived of benefits mupplied by the deceased under a legal
duty to do so".

It was 4 therefore , quite clear thet there had
t0 be & du%y s existing on the part of the deceased to give

gservicea or assistance to the husband or other person ,

and again the extension of the Lex Agquilia was confined to

whe o Comﬁcn.ﬂ‘af:an a3z Cl/alment

a relationship of duty fem—te—iuriory—He—Sont=fole LN oWay -
/;v loss of° Sewvices .
tp——uetrs—thet-—term—ipn-a—rery—wirdo—sense), These prin—

piples , the learned Judge held , should not be departed
from at 211 . ?he only trace , so far , of a contractual
right to receive services by the decessed or injured
person , being recognised , must come from the Eaet

that the wife becomes a wife by virtue of the contract

eveoeteOFcanaseBocssnsnece



6.
of marriage. But that is a contract quite different from
en ordinary contract ,being a consensual one between the
parties themselves and with the state , whereby the status
of the wife is altered and she becomes a minor. Hence=
on the authorities so far examined - there is no trace of
a right of action given in all cases to a master, by reason
of injury etc., %o a servent from whom he has the right
- to obtain services . Indeed the exceptions giving such a
right in certain limited cases‘, now felling to be con-
sidered , indicate the contrary.

The later Homan—Dutch Writers ,however , made
some inroads into these principles , and in thege inroads
is to be found gome right given to the master 0 recover
‘damages for injuries to certein types of servants ( See

Grotius 3:34:3 etec., van derKeegsel Dictata ad Grotium

313433 ete., )o It is not necessary to go through these

authorities for they are set out in the judgment of

Schreiner J.A.They only apply to domestic servants , and

mentioned
possibly includeﬁa§=apprentio%yés-ﬂ%se:ﬂeérby Roper J.

in the judgment of the Court_a guo. But even as regards
the possible extension to the apprentice , it must be

--a-..I‘ememberEd,,,,..'T...u.



Te
remembered that the apprentice , in the Middle Ages ,
end even in later times , was a person who usually dwelt
with the femily , and was'regérded and treated on a quite
différent basis from the ordinary employee. The times of
slavery had , however , passed in Holland itself , and it
nust be conéeded that all these servants were persons who

were with the master of their own free will , and by reason

of personal contracts with the master. But what is of the

greatest significance is the limited class of servants men—
and

tioned in the books,in regard to whom the action was given

to the master , if he could prove damages owing to the loss

of their services.

Yet we know that both in the Middle Ages and in
later times s when the Roman-Dutch law was treated by the
Commentators , there were large numbers of ordinéry gservants
in the industries Jmercantile houses and warehouses of
Helland ~ egpecially during the period of prosperity of the
Dutch East India Company . It is more than significant that
_the Commentators never included this large body of servants
in giving the master the general right to sue for the loss

of their services due to an injury inflicted on them by

culpa .

l!d.Still.ooO'.SQOCOCC-.
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Still more gignificant would be the possible inclu—

sion of the appréhtice who adopted a trade or profession
under-

of his own free will but had toygo compulsory appren-—
ticeship with the master for some years in oxrder to
practice that trade or profession, and such a person is
sharply distinguished from the ordinary servant . All this

nge principles of.)
indicates that the inroads intoﬁthe Lex Aquilia . were

intended to be of a limited nature . It may be that the
authorities regarded the domestic servants and apprentices
ag roughly equivalent to the household of the)bater familias
of Roman times , though nét all slaves in thése times were
domestic ones , and probably not all the domestics in
Holland lived with their masters. It may be that e feudal
ideas regarded the master and his domestic servants and

apprentices ag a kind of entity or universitags like the

household of the pater Afamilias and gave them that status.
Some point is given to this view by the remarks of Lord

Sumner in Acdmirslty Commissioners ve S.5. America I9I7 A.C.

at page 60 , where is said:~

"What ic snomalous about the action per guod

"servitium amiglt is not that it does not extend to

'--n;..itheotlloogaion(oo
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"the loss of service in the event of th? servant being
"killed , but that it should exist at all. It appears
"to be a survivfal from the time when service wes a
"status."

There mey be other nossible explanations as
to why this »ight of demages for the loss of the services
of domestic servants and , possibly the apprentice , was
given. It is not necessary to consider them for the fact
remains that there is no mention of the right being given
to the master of numerous other ordinary servants and
that that coincides withfthe fact of a lack of mention
of the right being given in Roman times.for the loss
of the services of servants other than slaves. It must
be remembered further that in its essence the right to
damages under the Lex Aquilia was confined to damages

to property and only extended by later Writers to cases

like that dealt with in the Werneke case and by the

Bommentatorsg. Its very limited extension to domestic
servants and the apprentice was clearly an anomaly ,

as gaid by Lord Sumner and there is no judtification

for extending this anomaly at all .

.oo.IOQoantItnconooo
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I0.
It follows then from that that the Court should =% hold
to the original principles , and not extend the anomalous
and limited inroad into these principles.

I think , therefore , that there was no liability
under the principles of the Lei Aquiliegfor the loss to the
Governmenty of the services of the Magistrate.

Taking this view it is not necessary to comsider
whether the Magistrate was a servant , or consider any of the

other contentions alsc discussed by Mr. Fischer in his able

end useful argument. ,
ol
3o/ >¥
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IN TEE SUPRELE COURT QF SOUTH AFRICA

(Appellste Divislon)

In the mattor Lotween s-

TFE JOVERITEIT OF T:E UNICY COF SCLTY AFRICA Appellant

and

T:E OCEAN ACCIDENT & GUARANTEE CORPORATICN LTD.Respondent

F&s&\
Corem:Schre iner,ven den Ledver,de Beer,Revynolds et Hall,JdJ.A.

Beard: 7th. November,1955. Delivared: 1 — 12 — 19 3737

M o v e g A g e e bt B e e W A B

SCHREINER J.A. s~ In July 1952 an accldent oecurres.
on afcountry road between sn uninsured vehicle drlven by a
farmey and a taxl cab I1nsured by the respondent coxpseny, i
which T shall e¢sll "the company!, under the lotor vehicle
Insurance Act (YWo. 26 of 1942). in tho taxl cab was a
magistrate who had hlred it for the purpnses of his official
duties. He was Injured in the accldent and was sbtsent from
duty for some twe and a half months; in terms of Act 27 of
1923 and the regulations mads thereunder, which gnverned his
service, the fGovernment pald him his salary, amounting to
£326. 9. 6. during t-f¢ perlod of his absénce from duty.

The Government and the maglstrate sued the company, the
farmor and the driver of the taxlecab. The Tovernment

clained/...
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claimed £326. 9. 6. from each of the three Qefendants in
the alternative, The maglstrate clalmed £2000 from the
company and £100 from the drivser of the taxicab; there were
other altarnatlw clalms against the latter and the farmer.
& the v-\-&-ivvl\"a Rovvs PP RAY
A settlemenﬁﬁwas reached and the sctlen wasrrc&aeeé to ¢ne
for £326. ©S. B. by the Government as plaintiff asgainst
the company and the farmaf-és defendants. ' The company
excepted to the Government's declaration as disclosing no
cause of action agalnst it., This exception was upheld with
costs by ROPER J. and the Govermment now appeals ageinmsé
$h& to this Courte.

The Governn@ﬁt;s declaration
alleged that by reason of the injury to the meglstrate 1t
had been deprived of his services for about two snd s half
months while it was obliged to pay him hls salary, naemely
£326Gs 94 Bay duriné the period. "In the premises," the
Covernment went on Lo allege, 1t had "suffered demages In
"the sum of £326« 9. 6., as and for loss of"the maglstrate's

"services," which amount the company was lisble to pay to

the Governmente

The Roman~Dutch authorlities

relied upon by tho Government are the following:- -

(8)/ enunnn



(a) Grotius, 3. 34. 3 (Lee's Translatlon page 475)"Parents

"mey take proceedings In respect of injuries te thelr minor
fehildren. Man-servants(diensknechts) and maid-servants
"(dienstmasgden) may demand redress on thelr own account;
"and their mssters or mistresses (meesters o?ﬁe vrouven)
r"may do the 1like, so far as they have su‘fered damage by los®
"of their service."

(b) Voet 9. 2. 10 ad fin (Gene's Translatlon IT page 561)

i

"So also 1s it" (the ecction on the Lex Aguilia) "granted to

"those who have hired the labour of mels or female slaves to
"the extent that they are dameged by ever having lost their
faervices."

(¢} Xramp (cs1780}, In the Aanhangzel to Hersteman, at page

320, uses "hdurdienstbooden" instead of Voet's servl aut

ancillas.

s H
(d) van der Kessal (¢.1800) Dictats at Grotius,3.34.3. Thls

work i1s aveilable in menuscript form and I accordingly give
the text, as furnlished by lr.Robsesrts, who éppeared for the

Government, and a translatlon composed by ﬁr.Roberts with

the assictance of Profossor van Warmelo anéd Dr. Gonlin c¢f

the Unlversity of Pretorla -

"Docet Grotius ob famulum domesticum vulneratum non tantum

"1114 uwtpote libero homini concedl actlonem ed sa, quae

"mode dlxlrmus, exipgenda, sed etlam hero, ibi minizterium

Pragstal
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tprasstat si propter operas smlssas eifus Intersit.

"auod licet jure Romeno constitutum non irvenistur, pro-

fducta nunc ampliuns damni, quod aequitas resarciri jubet,

feontemplations non mala hic'a Grotio reclpltur probante

"ot Vootlo ed Log. Ads n.l0 in f."

("Grotlus ls of the opilnion that an action is glven on

gccount of the Injuring of a domestic servant, not only
"to the servant himself as belng a freeman, for the clalm-
ting of those things which we have just mentlioned, but slse
"to the master to whom he renders services, if he (the
"master) hes & pecunisry interest on account of the loss
"of gservices.
"Ané though this rule 1s nct found formulated 1in Roman Law,
"1t is rightly accepted hore by Grotlus (with the approval
fof Voot in $.2.10 1n [in) on the ground that the concept
"of damage, which equlty demands should be made good, has
"now been further extended." )

These ahthorities:and thelr ap~
plicebllity in modo~n law are discussed in an interesting

afticle by 2. .Conradie #n the Tydskrif vii Hodendaagse

Rome Ins-Follandse Reg (1943) page 133.

Before ROPER J. 1t was argued on
behalf of tihe company that the rule to be extracted from

the/.....‘


Tydskrlf_vir_Hedendaag.se

' . s -
the above suthorities only applied in tre case of injurieg
to domastlc servents and was rot applicable to employees

|
generally and that in any event 1t hsd fallen Into d@s-
wetude. It arpears that in the court a quo both parilos
spught assistance from the language of section 11 of Act
29 of 1942, the Governmnent contending thet the company's
1iability thereunder 1s rnve extensive than that of the
negligent party at ccmmon law, while the compeny contended
that 4ts 1liability under the section ls wmore restrlcted.
Hofore this Ccurt, however, the argument prncesded on the
basls that the company'!s lisbllity 1ls co-extensive with
thet of the negligent party at common law,.

In the course of bthe crgument on
appdal the guestion was raised whether the Government's
§
claim for damages could prnperly be besed upon the amount
of salary paild by 1t to the magistrate, seein; trat there
b

was no allegation that it had teen necessary to employ some~-

one else Lo do the megistrote's work, and ron constat that

not
the work had/been done, without expense to %the Government,

as a result of extra exertlons on the part of other members
of tho staff, combinad with the maglstrate's own efforts, on
his return to duty, to overtake the arresrs. In the view I

toke of the matter, however, it is unrccessary bto examine

this/noao-g



this aspect further, or to consicder whether, fer ony othrer
ressnon, tle Government might, when temporarlly deprlved of
an officialls services, e in a less favourable posltion
than ordinary euploysrs to recover from the wrongdoer who
cguscd the deprivation, or from hls Iinsurcy under the Act.
It was nob suggested that the Government's'positlon might be
more favourable than that of cther employers.

ROTFR J. uphkold the exception

tecause, according te his readlng 3f Groblus, Veet and

s .
van der Keesel, the rule entitling ths mastecir to recover
: L] .

from the wrrnngdoer only applled whers the 'injured person
was a domestic servsnt. The lesarned judsge roferred to
certaln declsions upon the actlon accordaa under Engllsh
Law to the mester for personal injurlies tb his servantyxams

per quod servitiug aﬁisit, and obssrvedrthat under that

gyaten some oxtension c¢f the scope of the sctlion had takon
place. ROPER J. went on to indicato that in his view the
rule, as develonsed %= by the English decisions, wes not
unjust or inaeguitable or out of harmony ﬁith modern soclal
ideas, but, gs he could find no indicatién cf a perellel
development ip Roman-Dutch Law, no extens lon beyond the
case of domestlc servants seemed to him bermissible.

The attention of RCPER J. was not

G“parentl}"/. T2 a0 e



apparently drawn to the case of Attorney-General for New

South Wales v. Parpebual Trustee Co.Ltd (1955 1 A.E.R.E46),

in which judgment hsd been given some three months esrlier
by the Privy Council, In that cese a constable 1ln the
New South Wsles Police Force had been injured in an acci-
dent and the Attorney=Gencral on tehalf of.the New Scuth
Wales Government sued the persons directly or Indlrectly
responsible for cauaing the injury for an Emount based on
the salary and allowancés payable to the co chcltle while
he rcmalned in the Forcé and on the penslion payeble to him
slter his dlscharge. After a full examin;tion of the
position of a constable at varicus cdatas ;n tlic history of

o it unmuen

Fngland and of Kew Scubth Wales, and after sw ocsssbnatdrm

Ol
£t igl evelopment the master! ti
o he orlglnaikd velopmant of g g action per

guod servitium amisit, the Privy Council held that the

actlon did not lie in ths clircumstances under considere-
tion. The basis of the decision, a2s sppaars from the
juégmont, which was delivered by Viscount@Sirmonds, wgs 8
somewhat narrow one, namely, that "thewe Fs a fundsmental
"difference botween the domestic relation of servant and
Mmaster and that of the hrlder of a public office and the
"gtato which he is salid Lo serve. The chstable falls

"within the latler categorys Els suthority 1is origlnal,

"not/.Oii.‘



"not delegated, and 1s exercised at hils own d4iscretion by
"virtuo of his office; he Iz a ministerial pfiicer exer-
"eising statutory rights independently of conbract. It
was not thought possible, in view of tre dec 1ded casesg, bo
cut dewn the established scope of the action. The
judgmont proceednd, " Their Tordships......think that this
|
"form of actlon should not be extended beyond the limits
"to which it has been carried by binding suthority or, at
"least, by authority long recognlsed as stating the laws....
"the form cf actlon appears, as LORD SUNHER said (1917 A.C.
"st page 60), to be a survival from the time when service
"was a status. That status lay in the realm of domestic
"relations. It would nnt, In thelr Lordship’ﬁ? view, be
"4n accord with modern notions, or with the realitles of
"human relatlonshlps todey, to extend the actlon to the
"1oss of service of sne who, 1f he can be called & servant

mgt 211, is the holder of an office which has for centurles
heen regarded as a public office.”

We are not concerned with whether
the present position in Fnglish Law, assuming it to be
represented by this declsinn, ls 1ogica1‘or o?harwise

satigfactory (sce 71 L.Q.R. 308; 18 lModern Law Review 488).

—-
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M&nms
But 1t is not wlthout Importance to note that bhe expunm

§u~4b-ﬁw“

s¥reress, which ROPER J. dotected In the English Law

and which he would apperently have been content, if he had
tho¥ght 1t pnssible, to apply in our own system, has been
checked.

The Law of Scotland does not

alloy an action to the raster whose servant has been injured

by the tzult ¢f & third party and who has in consequence

boen dgporived of the servant's services (Reavis v. Clan Line

Steamers Ltd, 1925 Scots Lsw Times 386, 538). Since in

our law the sbevementioned Roman-Dubtch authoritles support
the existence of such an action, it mdght be thought that

an engulry into its proesent asvailebility and scope would

not be asslsted by reference to the 8cott1sh Lawe In so
far, however, as the question before us falls to bte examlned
on principle it is interextling to see bow‘the matter has
been appreoachsed in that system. The Scottish view is, I
thirk, bost brought cut in a passage quoted, at page 540

of the report of Roavis' case, by the Lord Tresident from
what wss sald by LORD ¥INLOCH in s earlier case, ﬁThe
"genoral rule on the cubject of damages Ls that none can be
"claimed exceopt such as naturally and directly arise out of.

"the/......
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"the wrong done; and such, therefore, ss may reasonably be
"supposed to have been in the view of the ﬁrongdoer......
"The personal Injuries of the individual bﬁbself will be
"properly held to have been in the contemr}ation'Pf the
"wrongdoer; but ke cannct be held bound to h2ve summised
"the secondary injuries done to all holding relatiors with
fthe individual, vwrether that of 2 master, or any rther."

We were re.erred to cerbain provislons
of the French, Dutch and German codes, Only the German
one seoms expressly to accord sn actlon for loss of ser-
vices. I do not think that any guldsnce 1s to be obtsined
from these provisions, which may represent departures
from the pre-exlsting common lav; we were not referred to
any practice that has growvm up In regerd to their Interpre~
tatione

Sn far as the question of principle

in our law 1s to be consldercd, counsel for the Govern-

ment relied uncr tre meximo sic utere tuc ut allienum non

lsedas and ubi a@mnk jus ibl remedium for the generagl pro-

position that any person suffering petrimonial loss from
the unlawful act cf znothdr can recover damages from the
wrongdoser, as long as the causal relatilonship is not too
remote. But wide ge-oral maxims of the kind roferred to

arecommonly more crnsmental than useful; they can froguent-
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. vag [V
~1ly be countered by similer rnes pointing tHs octhmr 395
elporfuctly , W may be, v the ofbmide  clirechiow,

such as, in this case, qui suo jure utltur nomini faclt

injuriam, end ubi remcdium tbi jus. Although it is true

that our law recognlses that in applying the Lex Acuiig
elasticlty is a valusble factor, it is rxkumiIx equelly
true that growth must ke controlled, not only In the in~
terests of the svstematic develdpment of the law but elso
1n the interests of prgztical convenience.. Justice may
sometimes be better served by denying a remedy than by

granting one (cf. Ex parte Ninister of Native Affalrs,1948

(1) S.A. 388 at pages 399 to 400).

To restrain the sxtravagances that
might result from glving the widest conce%vable meaning
and effect to such generalisations as thoso cortalned in
the maxims relied upon by coupsel it is usurl to say thst,
to succeed In an sction for damages for negligencg)the
plaintiff must show that the defendant owed him a duty
of care and that the damege suffered was‘not too remote.
Without venturing unnecessarlly near to fha problem
whether rexotencss rests upon foreseoabiiity or upon
directness, one must recognisc some relaiion hetweon re~
mobeness and the duty of care. Accordlng to ordlnary
usage the former deals with the extent of the delfendant's

1liabl1lity/eeesue
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1iability to the plaintlff, whoever he may be, the latter
with the prrsons who sre entitled to sue the defendents

The sxpression "duty of care has somotimes baen criticlsed
as Introducing an unnecéssary complication into bthe law of
negligance, but, apart from the fact that it Ls endorscd
by consldergble autherity in vhis Gourt; “t Zs 80 con-
venlent a way of ssylng that it 1s the plalintiff himsell
ard no other, whose right must hsve been invaded by the
careless defendant, that the complication seems rather to
te introduced by the eff¥et to avoid ils use. The duty

of care is in our case Law rested upon foreseeanllity and
this gives rise to a measure of artificialliy. But this

L3

l1s really unavoidable for, £f there is to bo ucenirel over
. 1

tho renge of porsons who mey suse, the test must be that of

the ressonable men; whet he would havs foreseon and whetl

sction he would have taken may not be calculable according

to the actual weizbing of probabllitles, bubt the device of

reasonlng on these lincs helps to avold the lngrcssion of

dellivering an unreasoned morsal judgment ex cgbnedre as to

how the injurer should have behaved.  The duty of care fits
conveniently into the reasoning process snd evan [ 2t Is no
more than a marner of speaking 1t 1s a2 very useful ones

- mre enquiry whether in any

——a

particular/......
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also be a widc ¢loss of plaintiffs who could bring nctlons
when persons insured by them were negligently Injured or,
pregsumably, kllled, if the extenslon of 1liability contonded
for were recognised. In fect 1t would be a rare accildent
that did rot give occasion for a crop ol actions at the
sult of persons who had made contfacts with the Injured
partye. Tho qucstion wrethsr in any particular case there

ts o liability urcder the Zex Aquilla towards a partloular

person cannot be sstisfactorily answered by any such wide
propesition as that cnntended for on behalf of the Bovern~-

mente

The more promising llne of argument
for the Govermment was that there sre these Roman-Dutch
authorities, who cover a perlod of about 2CM yoars and
whose writings, it was argued, suggest that there was some
dovelopuent 4n regsrd to the classos of servents, for the
deprivaticn of whosc scrvices thelr masters could sues But
it dees not secw to mo that more can falrly bs deduced
from ths passages in questlon than that the action of the
master,4 like that of his Englistr cnuntorpart, aross when
sepvants were slaves, nr 8t any rato serfg, in whose ser-

vlces the master had, in effect, o propristory Interest;

and/..b...
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and when that cessed tc te the position thote aouse ser-
o

vants, who were included in the extended notlon of the

family, continued to be treated as If their masters had

speclal, almost proprietary rights, to thelr services.

We werc reforred by counsel for the

Government to tho case of iIn re Acuttl's Insclvent Estate

(4 N,L.R. 15) wors the questlon was whethor Indian
Immigrants who were In servlce weres entitled to prefercnco
for their wages under She Yetal law ~Z insolvency. The
case turned largely on the interrrstatlon of certalin Natal
lawstut at page 18 CO¥IOR C.J. dlscussed the use of the

$
expression famhlus domssticus by van der Keesel in Thesis

"

454, which deals with the subject of preference for wagoss

2} X 4
The learned Chief Justlce said " famulus includcs overy
7™ .

"servent , and that domesticus also has an exteonsive mean-

"ing, just as the term residence may includo a place of
Mpusinesss"  After quoting varlous other authorlties he
went on to say that 1t was not easy to ses why in the case
of an Ainsolvent trsdesman shop servants should bo worse olf
thsn house servants. But interesting though the remarks
. A . R
of COWNOR C.J. are, they swe made in reletlon to a very
diflferent problem from that with which we ays concoraed.

Vsrn

I do not regard as providing authority for the viow that
I

‘\'Jh@n/u “«s e



s o
when van der Xeosel in the Dictata referred to a famulus
: = ELAA LA

domesticus he had in ninG every person in cmplcyment.

wii An
To apply the ruls, for the purposes of
~

the argument may be assumed still to exist, over the whole
field of employment would yndoubtedly invoiveﬂ a8 consider-
wble oxtension of its scope. Wo were invited to say that
such extension was necessary in order to keep our law "in
souch with the expansion of legal ldeas and to kee» pace
"with the requirements nf changing conditions."” But with
this well-known passage from the judgment of IINES C.J. in

Rlower V. van Neoerden (1909 T.S5. 890) must be read what was

sald on the subjact of extendlng remedles In other cases,

such as Die Sprorvond v. S.,A.R.& B (1946 A.D. 999 st pages

1008 and 1013), and Essa v. Divaris (1947(1)3.4.753 at

vages 764 to 765). Each problem of this kind must be
dealt with or i1ts own merlits. Apsrt from the %ind of case
under considerition the only example c¢f tre existence of

rights to damages for loss occasloned thro?gh injury to
another person of which 1 om sware 1s the dcpendants!
Wit dacth thos o uparvenad

action, which in our law bhas always been regsried ss excep-
n .

tionzl. Though it is not & decislon of thls Ccurt, the

case of de Vaal v. Messing (1938 T.P.D. 34) furnishes sup-

~

portyfor the view that, even in the fleld of the dependants'

actlon/ v,



action, the law takes a conservative view on the subjoct
cf exzpansion of the Aquilian remadyr beyond wha® the authori~

ties hevo rocognised In the Past (and cf. marechel vae Mrupe,

1954(3) S.A. 464).

Tt shouild be observed that the aum-
ployor's right, if it exists,must presumsbly stand on a
similer footling to that of dependants In regard to the effect
of the kiiled c¢» injured person's contributory negligonce,not
amounting to the decisive cause of the Injury; such Boegligence
would presumzbly not avail the injurer or his Insurer. Thfe
is a result that could herdly be regsrded as sablsiactory.
It is tolerated in the dePendants' ectlon for what moy be
sufficlent reasons, Lut it is ddfficult to sse why the jolint-
ly negligent defendant, or his insﬁrer, should be in a simim
larly unfortunate poslition vis-a-vis the empleycr of the
injursd person, If, but only if, 1t happenad that the terms
of service derarta2d from the cormon law by providing for pay~
ment of salary durling absence from guty in vonsequence of
Injory.

In this connectlon wo were pressed
with the inequity of allowing the company,in a case llke the
present, to escape 211 ligbility in respecﬁ of the incepacl-
tetion of the Injurcé psreon, which would result,seeing that

an essential feature of the Governmeni's claim 1s that

th“&&?io-oua
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thore was, as both parties assumed,ns 11ebillty on the cen-

pany to compensate the maglstrate on the bhasis of losgs of

Lhc.o-ua& .
salary, serog—timb there was no such loss. But, as was

pointed out by counsel for tﬁe company, the Government could
apparsntly have avoided this result by proviqing by centract
or regulation that the maglstrate's salary should not be
payable to him durlng any period of asbsence for whlch any
other persen would in law be lleble to pay him compensatlion.
Upon 2 roview of the varlous
factors‘involved, I do not-think that the extension of the
rule so as to make the injurer or hils insﬁrer liable to the
employer of the injured party, where the latter ls not a
domegtic sorvant, is required by considerqtinns nf justlce
or convenlilenco. This view makes 1t unnecessary to declde
whether sven as spplied to domestic servants the rule 1s in

exlistence today or whether 1t has disappeérod by obsoles~

cence.,
The appeal £18# dismissed with

costa, \
Fagan
van-~den-Hoewew, Jd.A.
de Besr, J.A. € omcin B

[ J5°
Ry . /2
Hall, J.4.




