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TN THE _ SUPREME  COURT  OF  SOUTE  AFRICA

(Appellete Division)

In the metter between (-

JOEANNES HLATSWAYO Appellant
and
REGIUWA Respondent

Coram:Schreiner,van den Heever,Reynolds,de Villicrs et Fall,
JJ.A‘ ‘

Beard: 30th. Novexbar, 18585. Delivereds 2. - 12 — ¢q 77

iy o= e S WA S P G M

SCHREINER <.'. - The appellsnt was conv{%ed of
murder by a court consisting of LUDORF J. and assessors,
sitting in the Volksrust Circuit Locsl Dlvislon. Yo
extenuating clrcumstances were found and the appellent was
sentenced to death. IUDOREF J., however, granted leavo to
appeal on the question of extenuating clrcumstances. In
doiny so the learned judge was apparsntly influenced by

the submission of counsel for tho arpellant that tre trilal
court had sprlied ar objectlve Iinstead of & subjective test
in dGeclding whether to find extenustlng clrcumstances; the
correctness or incorrecitness of thls appreach the learned

judge regarded as ralsing & guestlion of law end for this

reason/......



reason he grantod leave to appeal.

The facts cre simple and vracticslly
undisputed. The appellsnt had lobolsed a youl woman n-red
Keseyr who must be regerded =s if she was his wife, though
the marricge ceromony had no®t been celebrateds. Thelr home
was 8t Sterkfontein in the Vollisrust Alstrict but the appel-
lsnt used i~ g to Johennssburg to work. On Saburday, the 9tk
July 1955, on his raturn from Johsrnesburg, he was told by
hiz mother that the grendmother of the Jdeceased had told her
that Kesaya had had a love affalir wlth tho deceased and was
prognant by btim. The appellant in hés mothér’s cresence
toxed Kesaya, mut she Genled the story and a;cording to hor
and the appellant's mother he seemed to accept her denirl.

He and Keseya slept together ss man ~rd wifeithat night. The
following morning the appellant enquired frcm a young native
named Bool ag t~ ths wheveebouts of the dsceésed. Tiie 2P~
pellant sald that le recelved confirmetion from Pool that
the deceased and Kesava were in love with easch other. ool
. twidaar
denled thishand tre triel court cdid net find.that the ocrpel-
lantits vefsion of the talk with Becol wes proved. Faving
found the deceased at @ neighbouring kreal, where he wes
sitting outside in & ward wlth three nther perscns, the
appellant, without saying enything beyond reciprecnl greetlngs

»Arev/ . ...



s8rew & home-mnde dagger-like knife from his inside jacket

rockst ond stabhed the deceased in thre chest. The deceased
got un and recgived onctrer stsb in the ridsle of the heck.
As he ran ou* the appsllant stabbed him agaln in ths hack,
higher up than the secornd weund»  The cause of death was
shock and haemorrhage following the first two wounds, which

panstrcted the heart and the kidnoys respectivelr.

.

The appellont Iw »'n evidence
saic that ha O'5 -ct lelieve Kesaye when ghg conied havivg,

Y.od roalstions with % ~ deceased and that orn tihe fellowing

morning he haod develepod a feeling of Llind;rage towards

the deceassed, which leu Lim to see% ki o»d silab him. To

said that he did not Inteuu or expoct to kill tle doceased.
The part of the julguent deallng

with axtenuating circuwstorcns Is as {ollswgs-

"itore weleins Ier Ut w0 Censilar :’e%h¢r the prescnce
o ¢ mxbenuating clvcunstrmces hes been svaysg, The accuced
Mrust Di~vr Lhe prescnce ¢f such clreulctences on & Lelancs
Nof prohrbilitlcg, and hn it Treve gaus circuwnstemco
Macrociated with the crime walch lessons the moral guilt of
ni.o gereeased acivsed in the eyes of isagecawmohle mniene

"It has been urgad SUon BTy Ur. Korsen that the

Haccuggd ‘—\ﬂs ;:SL%E\I’EJ"J(J ithis onug bQCQuSQ O'f w1 "';‘]_'-.'\f

tghat the deceased hed committed alduliary with his wife .

Motz " allel - go bie arpWAt runz - gpivrca Lls

Mjealousy "Il Ta turn enraged Wi, owAa uhif gmounted Lo

Mgn awbtanusUirs ofrcrustancs.

~
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"tle accuced dla v -llave that something occurrsd betwocn the
"deceased and his wi cwinetfon ol bt b °
an 28 wife. PBut on excmineifon ol wun vasls o

nk that

(&)

ch

=0

Mthis bellef leaves us in this positilon, That v
"ghe accused rg ralled oo discharge L.e onus;rnst'gﬁ uron
™im, ™6 alleg~lLion of misconcuct on tis ol of bis wlls
fie & "oearasay story, and which he knows to e hearsay, lold
"to him by hls mother, Fizc mother krews of wo clircumstance
"justifying & bellisf 4in such a story. Hls wife, who was a
"perfectly satiSficuspy witnesa and who frankly admittec em-
"sarrassing facts clout her lifo prior to 5er‘living with tha
"éeeense€ accuced, denies that anything of *heé cort existas,
"and the wltnoss Bool denies that ke sroxe o~ &~ ascusaed
"about the alleged mlizconduct. We see no recgon lor rojecuing
"Maotts cvidence, nor for rejecting the evidenuc of bath the
"wife of the accusod and his -other thst he aﬁparéntly ace ep-
"5gd his wife's donial and loit the motter there.
"Thon, nct in the heat of the mounnt buf after he hed
"had time u~ c~sider ~ afler he had slopt the night -~ he
"procseded to seek out the Guceased and delliberately kllled
#94m. This Is not tho cese of & nman «ho is acting on a sud-
"den impulse; if M was jealous ue hed amplc chportunity of
"eollecting himself snd controlling his feelings. e feel
"thet no reasonshle won could have red any reasonable bellef
"in the truth of the 2llegatiens. If he had this bellef,
"which es I have ssid wo think 3 probable (2lthough we do
"ot lmow whother he did in fact have such a Qﬁllaf) 1t was
"baged on the flimsiest of circumstsnces and te ary rsasonable
Mrimn was devoid of foundation.
nws do nob think that reascnable men, knowing trese
"facts, would colie Lo the cenclusion that the accused hasg
nnoved that his conduct 1s morally less blemeworthy than led
JMEhls bellef mov cmisted, and we find thet the zccused hes
'"failed to prove tko rresence of extenuating circumstances,

Mond the suprems pencliuy will have to be Iiaposod. "
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The argument Tor the appellant rested,
in effect, on the contention that the trizl court had mis-
dlrected itself by excluding from consideration the fact that
the aprellant telieved in tha guilt of the deccased, because
the court thought ilr% Wis belisf was unress~nable. Thils,
it was contended, arcunted tm 2pplying, wrongly, an objectlive
instead of a subjectlve test.

We were referred by ccunsel for the
arpellant to decisions of this Court in whiqh the subject

.

hes been giscussed, and in particular to Regzina v. I'klze

-

(1932 (2) S.A. 324 st page 336). There have keem frein ime
to time baen statgments in judgments as te the jurlsdlciion
of this Court in questiocns of this kind, and gog te the fac~
tors that moy properly be taken 1ntb account by the triers
of fact in decici.nz whether exteruating circumstances sre
prescat or note. Tt for present purposes it is sufficliont
to say that on the facts of thls case the appellant could
not succeed unless he showed that there hod been a misdlirec-
tlon of il kind already mentloned. Had LUDORF J. said thet
the trial ccurt had ruled out of considerati&n the fzct thet
the appellant bellgved that the deceased had hed intercourse

with Kesewa, that would show that there had teocn a mlsdirec-

OkLJ t

Ludor§ 3. ' .
tion. ™M could have pub the same thing in anothor way by

saying/......



saying that the trial ecourt had concerned itself only with
the reasqnableness »f the appellant!s bellef and not with
hls actual belilef. And there are no doubt other ways in
which It cnuld have bteen indicsated that the trial court hed
In offect looked at *the question of oxtenustion simply from
the angle of what a ressonchle man would ha\,é Jone 1in the
circumstances, and not trom the angle ~f whn~t weg sctually
1]

in tre anpellant!'s mind at the time and how blameworthy his
conduct hed heen, bearing in mind what ho actually believed.

- Now LUDORP J. says thaot the trilal
court, while accepting the appellont's beliof in the deceased's

Blg~
fconduct with Kesaya as & fact, considered that he had only

i
the flimsiest grounds for his bellef. It seems to me to te
clear that the triers of fact are entitled to toke account
of such considerstions. Ahurderer's moral Vlamoworthiness
may legltimately be treated 28 grester wien he bas murdered
because of hils acceptance of gossip to which po reasonable
men would glve credence, thar when he has beoﬁ given welghty
proof of what induced him to murder. That, 1Ethink, 1s suh~-
stantially 2ll that LUDORF J.'s remarks smounted to. e
rointed out that the appellant had not acted at once after
recelving the'information, tnat he spent the night wlth his

wife and only the next morning looked for the deceased and

deliberately/.c.ee.s



deliberately killecd hime It 1s clear thet those cilrcum-
stances weighad with the trlal court, vhich was entitled to
take account of treme I amr unable to infcr from the judg-
rient that the trial cnurt disregarded the faet that the
appaellent Delleved that the deceased ang Kesgya hed miscon~
Gucted themsslves. I understand the learﬂeé judge to say
that though the appellant bhad thls bellef, hls conduct In
acting, after & substantisl interval, upon what was obvioug-—
1y unverified hearsay evlidence detrncted in the assessnent
of his moral blameworthlness frow tun effect of hls bLoullef;
gso that In the circumstances he had nnt setisfied tho

court that there were extenuating circumstonces.

Thaye was in my vicw nn misdirectlon

=nd the anpeal is accordingly dismlssed.

van den Heever J.A.

Reyrnolds, J.A.

Coacur "”’,,#»”i’;i’;:;i,

de Villlilers J.A. ;.
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19. JUDGMENT

LUDORF, J.: The accused in this case 1is charged with the
crime of murder, the allegation being that on the 10th
July, 1955, and at 3terkfontein,; in this district, he
wrongfully and unlawfully murdered koses Kupeka,

The defence has admitted‘fhat the posf-mortem
examination held by Dr. MacDonald was held on the body
of. the deceased, and from the evidence of Dr. MacDonald
it ié clear that the deccased died as a result of the
combined effect of two wounds.- both stab wounds, one
puncturing the heart and the other puncturing the kidney.
There was 2 third stab wound on the body at the base of
the neck.

The accused has adnitted the stabbing and has
admitted that he inflicted three stab wounds upon the
deceased with the knife which has been produced bafore
the Court. This knife is a home~made.weapon. It is a
piece of steel that has been filed into the shape of a
dagger, with a blade of about six inches long.

The cvidence for the Crown as to what actually
happened has not been disputed by the accused and is to
this effect: that on Sunday morning, 1Cth July, the
deceascd was sitting with other natives at the home of
a native éalled George.'At that stage the accuscd arrived,
This was during the morning and, as the witness Jotham
put it, between breakfast time and midday. The accused
grected those seated there and they therecupon exchanged
the greeting with him. Without further ado and without
saying anything further, thé accused pulled out the
weapon to which I have referred and stabbed the deceased
in his chest while he was still seated. The deceased

got up and ran, he was pursued by the accused who inflicted



20, JUDGMENT

the two further wounds to the back. The deceased then
fell down and died shortly afterwards.

There was other evidence for the Crown, namely
that of the wife.of the accused and that of a young
witness called Booi. It appears from the evidence of
these two witnesses that the accused was married by native
custom to the witness Kaseya, for whom he had paid lobola.
He had left the farm to work in Johannesburg, and had
returned on the 9th July for a week-end visit. On the
9th July he taxed his wife, in the presence of his mother,
with certain allegations that he had heard of and con-
cerning her and the deceased. The mother of the accused
had heard that the accused's wife and the deccased were
cohabiting with each other, and that the accused's wife
had, as a consequence of this cohabitation, becone
pregnant to the deceased. These allegations were denied
by the accused's wife, and the matter was leff there
That evening the accused's wife prepared a2 meal for him,
and after the meal they retired to bed and cohabited
as man and wife. The accused's wife denied in evidence
that there was any foundation at all for this allegation;
she denied that she was pregnant to the deceased or at all.

The witness Booil denied that he knew of any
improper relationship between the deceased and the accu-
sed's wife %pd said that the accused had not enguired of
him about this alleged relationship This witness was
not cross-—examined. .

- That constituted the Crown case.

For the defence the mother of the accused was
called as a witness. Shé said that she had heard from
the grandmother of the deceased that there had been

this iuproper relationship between the deceased and the
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accused's wife. She said that she told her son about it
upon his return, that he taxed his wife with the allega-
tion in her presence, the wife denicd the allegation

and thc accused appeared to accept her denial She says
that there was nothing about the conduct of the accused‘é
wife, who lived with her, to give her any reason for
attaching any truth to the allegation.

The accused, in giving evidence on his own behalf,
says that upon his return on the 9th July he heard of
the allegations from his mother, and although his wife
denicd them he believed them  He says that the next day,
whén he met the witness Booi, the latter repcated the
allegation, and this enraged him to such an extent that
he was beside himself and as a consequence he sought out
the deceased, He¢ says that when he found the deceased
he became so enragcd that he was unable to speak to him
and that he stabbed hiw, not intending to kill him and
not inteénding to hurt himnm over much. He says that he
did not think that stabbing a man in the chest with the
instrument that I have described could causc death. Asked
to point out where a man's heart is, he pointed to the
lower left of thoe abdomen

That constituted the e¢vidence for the defence,

On this e¢vidence Mr. Korsen, on behalf ¢f the accused,
found himself unable to contend that the accusced is not
guilty of nurder - while not conceding, he was not able
to argue to the contrary

On a consideration of the evidence we have no doubt
that the accused is guilty of murder. He stabbed the
dececased three times; two of these stab wounds were
mortal wounds: the instrument which he used we are satis-

fied he must have known could causc death, and we do not
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believe him when he says that he did not know that by
stabbing in the chest with this instrument death could ensue,
His conduct in using this knife three times can lead to

only one inference, and that is that he must have intended
to kill the deceased; and he wust have formed this inten-
tion some time previously, because when he passed the
witness Booi he enquired as to the whereabouts of the
deceased, and as soon as he came to the decvased he
proceeded to stab him.

As T have said, we have no doubt in the matter and
we find the accused guilty of the crime of murder.

There remains for us to consider whether the
presence of extenuating circwastancés has becn proved.

The accused nust prove the presence of such circumstances
on a balance of probabilities, and he¢ aust prove some

circunstance associated with the crime which lessens the
moral guilt of the accuscd in the ¢yes of reasonable men.

It has been urged upon us by Mr. Korsen that the
accused has discharged this onus because of his belief
that the deceased had committed adultery with his wife.
This belief - so the argument runs - stirred his jealousy
which; in turn, enraged him, and that amounted to an
extenuating circumstance.

We think on the evidence that it is probable that
the accused did believe that something had occurred betWeen
the deceased and his wifc, But an examination of the
basis of this belief leaves us in this position, that we
think that the accused has failed to discharge the onus
resting upon him, The allegation of miscondubt on the
part of his wife is a hearsay story, and which he knows
to be hearsay, told to hinm By his mother, His mother

knows of no circumstance justifying a belief in such a

ke
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story. His wife, who was a perfectly satisfactory witness
and who frankly admitted embarrassing facts z2bout her life
prior to her living with the accused, denies that anything
of the sort exists, and the witness Booil denies'that he
spoke to the accused about the alleged misconduct. We sce
no reason for rejecting Booi's evidence, nor for re¢jecting
the evidence of both the wife of the accused and his mother
that he apparently accepted his wife's denial and left
the matfer there.

Then, not in the heat of the moment but after he
had had time to consider - after hce has slep% the night -
he proceeded to seek out the deceased and deliberately
killed him. This is not a case of a man who is acting
on a sudden impulse; if he was jealous he had ample oppor-
tunity of collecting himself and controlling his feelings.,
We feel that no reasonable man could have had any reason-

able belief in the truth of the allegations. If he had

this belief, which as I have said we think is probable

(although we 4o not know whether he did in fazet have such
a belief) it was based on the flimsiest of cifcumstances
and to any reasonable man was devoid of foundation

We do not think that reasonable men, knowing these
facts, would come to the conclusion that the accused has
proved that his conduct is morally less blameworthy than
had this belief.not existed, and we find that the accused
has failed to.prove the presence of extenuating circum-

stances, and the supreme penalty will have to he imposed.

VERDICT: GUILTY OF MURDER WITHOUT
EXTENUATING CIRCUMSTANCES.

(Asked whether he had anything to say why

sentence of death should not be passed, the accused



