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In the matter betwesn :
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&
JOHANNESBURG MUNICIPALITY Respondent
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et Hallo : ’ ‘
. ’ ' . . p . ’ -
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JUDGMENT
CENTLIVRES C.J. := I need not repeat the facts which are
sét out in the judgment of my brother Schreiner.

For the sake of convenience I'set out the Afrikaans xmrw

text
xtmm  of Regulation 14, It is as foldows 3=

" Enige persoon wat versulm of weler om enige bedrag

wat hy skuldig is onder hierdie regulasies te betaal binmen
een maand vanaf dle datum waarop dit betaalbaar is, sal

aan oortreding skuldig wees, en sal by veroordeling deur
die hof gelas word die bedrag te betéal wat bevind is dugr_
hom skuldig te wees binne sodanige tydperk as die order sal,
voorskryf, of by wanbetaling soas gelas sal hy bloo8staan
aan gevangenisstrafl meﬁ of sonder harde pad van In tydperk
een maand nie te bo gaande,  onder voorbeshoud dat geen boete
of gevangenisstraf kansellering van die skul% sal tengevolge
hé nie, of sal belet om die bedrag deu{éodanige persoon ver-
skuldig by regtérlike vonnis te verkry, en mits dat niemand

sal veroordeel word tot 'n.twede.termyn van geévangenisstraf

weens versuim dieselfde skuld te betaal. n
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I do npt think that thefe can be any doubt as #0 the meaning
ard effect of the first part of the regulation which ends with
the word "offengef and yoortreding" in the two textx'respectivelj.
Clearly a person who falls to pay the rent within the prescribed
time éommits an offence and it would be no defence on his part
woere he t0 pay the ¥ent after that time and-before“he 1s surmoned
to answer a charge of having contravened the regulation. . Fog
'such an offence he becomes liable to be finéd in ferms of regulat-
ion 40.

It will be noted that the words "and/or" in .the English
text appear simply as uwof" in tﬁe Afrikaans-text. " In regard to
regulations which‘are published in both officlal languages there
is no statutory provision (such as we find in Sect%ons 67 and 91
of the South Africa Act in respect of Acts of Parliament and Pro-
vincial Ordinances respectively) which provides what construction
should be placed on regulations where there is a conflict betwgen
the twa official texts. Each text has therefore eﬁual validity.
That being so, it is the du?y of the Court, if pos;ible, to adopt
an interpretation of which both textd are.cabable.f.See Rex v
Alberts (1942 A.D. 135.at Pe ;40). The word wof! in the
Afrikaang text seems to me to be inappropriate : a ﬁetter word

would be the word nen®. In the English text it was quite

-
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unnecessary to put a stroke aftei "and® and té.add tor”®, Read-
ing both textg together I think that this‘Cour; would be just=-
ified 1n”reading wen for the word ,of" in the Afrikaans text
in order to give a common meaning to both textf and to carry

out what appears to have been the intention of the Legislator.

In doing this, the Court will not be going as far as it went in

Eernandei.v_gguth A?rican Railways (1926 A.D. 60 at p. 66)
where the regulation was apparéntly only in Engkish and where
Solomon J.AR sgid 2 "In order to make the reguigtion intell-
"igible," (we should) "hold that the word 'or! is a mistake
"for lon?!, and so give effect.to what I am satisfied was the
"real intenfion of the framgrs-of the regulationf " In the
presént case we have the advantage of having two textg of
the regulations which must, if possible, be so construed as
to bear the same megning. .

The words ¥shall be li;ble“ and usal hy blootstaan" are
inept. They seem to suggest, if they are read with the pre-
ceding portion of the regulation, that the magistrate must first'
ofder the convicted person to pay the amount of rentthich is
owing within such period as the order specifies and then, if

the convicted person does not pay the amount due Within such

period he becomes liable to be imprisoned. If this is the
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correct reading then after failure to pay thg amount due the
convicted person must be brought before the @agistrate again
in 6rde? to be sentenced to imprisonment., But I do not
think that the Legislator could ever have ?ntended that such
an inconvenient procedure shouldabe,followed;' It seemsk to
ﬁe that effect-will be given to the intention of the legis-
lator if we read the regulation as meaning that when an acc-
used has failed to pay the rent within the pre;cribed time
he is guilty of an offence and liable to be fined therefor

: : | ;
in terms of regulation 40 and inaddition he mugt be ordered

' period

to pay the rent which is owing w{thin such]xztm&“ as is
specified in the Court's order and to undergo imprisonment
not exceeding one month if he fails to pay the rent within
the specified period.

It will be apparent from what I have.said.that tha.
' words “fine or" in the first proviso occasion méfno difficulty.
‘The Legislator clearly intended that the non-payment of rent
wilthin the prescribed'period shquld constitute an offencs.
This is provided for in the first part of the regulation and
tﬁe punishment ror.such an offence is the fine prescribed by

regulation 40, The presence of the words Nfine ort and

nboete of" in the first proviso sthehgthens the view at which

&

"
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I have arrived in regard to the meaning of the regulation 3
otherwise no meaning can be given to those words.

The word "unqergone" in the first proviso is inelegant
in redation to the word "fine" but there is ﬁ; such inelegance
in the Afriksans text.

 Having dealt with the interpretation of regulation 14
I shall now proceed to consider whether it 13;‘in whole or in
part, ultra vires the provisio%fof Act 25 of 1§45 under which
it must be taken to have been promulgated, although it was in
fact promulgated prior to the coming into operétion of that

S |
Act. . Section 46(2) of the Act. The first part of the reg-

b 4
, e
alation ending with the word "offence" is clearly uaikt®s vites
because Sec. 38(3)(p) empowers an urban local authority to
%
make regulations for "the imposition of penalties in respect
"of the fallure to pay any rents., "

The validity of the second part of the regulation de=
pends on the interpretation to be placed on par,(p) read with
par. (o) of Sec. 38(3) which empowers an unbam local authority
to make regulations for "tariffs of fees and charges for rents
¥ esesenase add the collection and recovery of sﬁch fees and

"charges." It may be conceded at once that regulation 14

constitutes a convenient method for the recovery of unpaid rent
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but that is no answer to~the.pr9blem with which I am dealing.,
It must be borne in mind that "neither a mu#icipal coun¢il nor
gny other subordinate legislative body has‘any power toO con-
Wfer jurisdiction or impose duties of any kind upon.courts of
"1aws established by Act of Parliament ugies; such subordinate

"]egislative body is given power to do so by Parliament it-

"self" (per Greegberé J.4s in Johgnnesburg éity Council v
Makaya, 1945 A.D. 252 at p. 256). Generally speaking there
is & clear distinction between the civil and criminal juris-
diction of courts of law : unless speclally authorised by
Parliament to do so a court of law caﬁnot in criminal cases

Corfathedy wo ortreiraet 7l ;_.7 A cond AaBt
give an order whieh—is—eguivalent—t , .

fease; The regulation purports to confer a Jurisdiction'cn
courts of law which they would otherwise not have in a crime
inal case and 1t als¢ purports to impose é du#y on such courts
to order the payment of rént which 1s owing. The regulation
would be =FF% vires if an urban local autho?ity were given
express power b& Pﬁrliament to pass such a regulation or if 1t
were given implied power to do so. In the;preéent case
therefis no such express power and on this part of the case

the only remasining question is whether the Legislature has

by implication given such a power. In ny view 1t would be
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going too far to hold that any such implication can be drawn

.

from either Sec. 38(3)(0) of (p) or from both read together.
I do not think that it can be implied from.a'éower to make
regulations for the collection and recovery, %nd the imposition
of penalties for non-péyhent.af, of rent that the Legislature
inten&ed to.émpower umban local ahthorities.té confer juris-
diction and impose duties on courts of law inlhriminal pPro=-
ceadings which such courts would otherwise noéihave. I%
seems 10 me that clearer language is required in order fo
imply that and urbénlocal, authority hss the power to In-
creasq’;ene3 in criminal cases, the jurisdiction and the
duties of courts of law the jurisdibtion and dﬁties of which

? ’ itself.
are prescribed by Parliament ikximf Hor ¢an g power to

Jjurisdiction
confer juxksidiekion or impose such duties be 1mplied from
the authdrity given at the end of Sec. 38(3) to make regulat-
ions "generally for the better carrying out of the matters
. {ocal

"and purposes_ccmmitted to the urban }es®i authority uhder
Nthis Act." -+ See Maksya's case. (supra) at p. 260 and Ex
parte ligubane (1932 A.D. 21 at p. 24).

If my reading of Regulation 14 1s correct viz? that

an offender is liable to be fined in terms of Regulation 40

then the imposition of a period of imprisonmment for failurs
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to pay the rent found to be owing would not be competent under
Sece 360(b) of Act 31 of 1917 (now Sec. 352(1)(b) of Act 56 aof

1955) . It would be compebent under that section to impose{a
o '

3

fine for non-payment of rent and to suspend theipayment of the

fine for a perlod not exceeding three years on condition that

il : \
the £d=e is paid within the period of suspension but it would

{

not ge competent under that section to impose a period of iﬁ-
prisonm;nt on fa;lure to pay the rent within the period of qus—
pension. It is the Regulation, and the 3egu1ation alone, which
purports not only to empower but also to compel fhe Court td
make an ;rder for the payment of the rent found ;o be owing and
to impose imprisonment for fa;lure to pay the regt within thé

period fixed by the Court. I know of no authority in whic¢h

Y

it has been held in a case such as this that a subordinate legis=—

N

lature can pass a regulation compelling a court of law to order

Py

the payment of a civil debt and on failure to pay, that debt to

‘ -

undergo imprisonment,

In Hleka v _Johannesburg City Council (1949(1) S.i. 842)

this Court held that a rule (promulgated under a War Measure)

which was similar to Regulation 14 was intra vires. That rule

differed from Regulation 14 in that it gave a court of law a
. T o - . S

discretion to order the accused upon conviction for non-payment

13 ] g " ]
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of rent within the time prescribed, to pay within such period

as the order might specify, the amount which was found to be

owing or, in défault'ofpaymént-within such peﬁ;od, to be imprison=-
ed for*a peribd not exceedipé on¢ month. Under Regulation 14

the Court has no such discretio; 5ut pust make the order ané this
is an important distinstion between that case agd this. One of
the grouﬁds in Hleka's case on which the rulépwas held to be

intra vires was that the Governor-General ( who was, of course,

the Governor-General-1n—qunci;) had épproved of the rule, 1t
having been pointed out op7p. 849 that the powers.corferred on
 the GovernoriGeneral by t£e Waf'Measures Act (Act'l3.of 1940}
were pfactically unlimited, Other reasons were glso given for
upholding the rule, one of which was (see p. 855) that the seriles
of Var Measures "were conceived as a remédy for abnormal circume
nstances and to deal with people against whom the ordinary civil
“remetiles appeared to be ineffectual.™ It was held that seeing
that as there was g staterof emergency and abnormai circumstances
prevailed it could not be said that the rules were unreasonable.
In the present case Reguiation 14 was not attacked on the grouﬁd
that it was unreasonable but on the ground that the respohdent
had no power to make it. NHowhere in the judgment JIn Hleka's

case 1s ggg%¥51§ case referred to, although it was quoted in

argument, and it cannot be sald that this Court intended to

*
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overrule the earlier case., That being the position, it seems

to me that ggkagg‘g case 1sfbinding authoritye

I arrive at the concluéion, therefors, ﬁhat that part
of Regﬁlation 14 which follows the word "offenc;" is ultrg wvires
the respondent. Iq'view of the fact that the Qajority of the
Court take a different view it is unnecessa?y for me to cdh-

sider whether the whole Of the Regulation is ultra vires or

whether it is intra vires up to the word Yofferce",

(iué{

[
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IN TLE SUPRELE CCURT OF SOUTE AFRTCA

(Aprellete Division)

Tn the matter botween -

JCIIN ITXKVART Appellanc
end
C—pt\“\ C v o Sy I or‘-(‘r A wd~ W-Qﬁw
T T SETA Resrondent

Coram:Csntlivrss C.J.,Schreiner,Steyn,de Villliers et Hdll,JJf

Heard: 4th. Yovember, 195E. Delivered: 3 — 12 — 1f 737

P s e o e e B

SCYREINMER J.he 2~ The appellant was convicted &2 in

»

e maglstrate's court of contravening Chapter VI, Regr-
lation ¢, read with Chapter VIL, Regzulation 1(b)(i1) and
Crspter I, Regulation 14 of the Matlve Locatlon chul%tiors
promulgated under Transveal Administrator's Wetice Po: 94

of 3rd March 1925, as asmended, in thet, ba&ng a traday at
certain shop premises in Plmville Lccatiog, ko failedfto

pay £10. 1G. -., rent, within one rionth from tho date:on'
whilch 1t becamn duo. The sentence was recordsd In the fol-

lowins terms:— "crdered to pay £10« 16+ =~ ren®t fortheith

"or 14 days Ilmprisonment with cormpulsory labour.™ .

The appellant appealed tm tto

&

Tranevaal/...... /

™
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Transveal Provincial Divislon on several grounds,includfing
|

the only ores tha%t weve argued tefore this Sour, nawely,

(a) that the whole of Regulation 14 of Charter T or, alter-

notively, = (

'/////,,/’

(e) that so much of the regulation as purports %o direct
|

the meking of an order for payment of rent, lsc ultra vires

i
the enobling provision (now section 33{(5) of fct 25 of 1S45).

The Transvaal Provinclel Tivision dlsmissed the appsal|
against tue convicticn but, since a period had not been

filxed within wrich payment was to be made, set aside the

|
sentence and remlttod the matter to the magistrate to pasa

sentence alreshs. Loavna was, however, granted to appeal to
this Court,

Chapter V1 Regtlation 9 provides

that traders in locotions shall pey thelr rent monihly in

advence by the 7th of the menth and that i 1% is not duly
| ‘Rogu-
pald Chapter I Regulation 14 1s to apply; Chapter VILA
lation 1(b)(ii) provides for the toriff of rentals.
|
Chapter VII Regllotlon 14 rgads:-

"Any pcrson falling or rcfusing to pay any svi. for wh 1Ch he

is 1legble under these regulstions withln onc wonth erm the

dote on which it bocomes due shall be gullly of an offenca,

and, upon conviction, shall be ordered by the Court b4 psy

tho amount which is found to be owing by nlm within smch -
psr;od/......
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period 2s the ovder shall specify, and/or, in default ok
payient sz ordered shall be llsble to be ilmprisoned WitP

or without bard labour for = pericé not exceeding one nth;
provided tha® no fine or imprisonment undergene shall DZve
the effect of cancelling the lisblillity or barring an acition
for the recovery of the amount duo by such person; and pro-
vicded oliot nn person shall be sentcenced tec a secend term of

imprisonment 1n respect of falling to pay tho same debﬂ."
i
There 1s a general penalty regu-

: |
lation (no. 40) which provides that breaches of theyf rggula~

|

tiong for which no penalﬁy is expressly rrovided are to be
i
punlshable by 2 reximum pened fine of £2 Ilor a first onence

and £5 for subsequent olilences. _
|
.The enabling Act (Nc.25 of 1?45),

by sectlon 38(3), empowers an urben local authcrity toimake

L

repgulations as t& l

"(b) the manesement and canirol of 1oc2tionNSes....8nd the
maintenance of good ordéer......therein

(0} teriffs of fees and charges for rent......and the
collection and recovery of such feas and charges |

(p)} the imposition of penalties in respect of the fai%ure
to pey any réentseisee. |
and generslly for the better carrying out of the matte}s and

purposes commiticd g% the urban local authority unde khis
Actn "

Subsection (7) of ssction 3F pro-

vicdes that in any regulation made undsv the section peFaltles
|

—

for contragvention msy be imposed up to the limits fixep in

section/......

I

I
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section 44, and the latter, the general penalty section of
\
the Act, provides, in the case of a first offence, for a
. i

fine of up to £10 ér lmprisomment for up to two months, or
to such imprisonment without the option of a fine, or ﬂo
both such Iine and imprisonment; for subsequoent offences

the meximum ls rgised to £25 and three months respectiviely,

The aprellant's cgse rests upon the
rule that without special suthority from Parliasment a2 local
authority cannolt make a regulatlion that interferes witd the

ordinary powers and duties of judlclal oiflicers, In ger-~

miston iunicipality v. Angchrn ané Pisl (1913 T.F.D, 1?5) it
|

was held Lhat a provincial counell hsd no power to authorise

| |
a magistrate to state, for decislcn by the supreme couyt, any
gquestion of law that mizht erlse in the course of s pszecu~
tlon. The section of the ordinance which so provided:conm~
stiltuted "an elaborate interference wlth the procedure;and
Mjurisdiction of the Superior Courts of the Province"(per

TNNES C.J. in Gertzen's case, 1514 A.D.544 at page 556}. In

Johannesburg City Council v. lMekaya (1945 A4.D.252) the‘rule

was applicd to & regulation which purported to ermpower|a

court convicting a person found In unlawful occupationlof a

dwelling or site 1In s locatlion, in addition to any fine it
i

rlght impose, to order the ejectment of the person from the

locatione/e.vse.



location. At page 255 GREENBERG J.A., who gave tho Judgh
ment of the Court, said, "The juriscdictlon ;f magistra%a*%’
"courts in the matter of punishments 1s conferred by section
"89 of Act 32 of 1917, which provides that any person‘con-.
|
"'vyicted of any offence in such court may be punished iﬁ
"the manner defined in that section ¥and (save as spe¢lslly
"provided by this Act or any other law) 1n‘no other or%more
M"gevere manner'., An oréer for ejectment is not suthor -
"iged by sectlon 89(1) itself, and unless it is provide for
%elsewhere in Act 32 of 1917 or by any other law, it was not
"within the maglstrate's powers.” GREENBERG J.A. then

doalt with the powers to mxEmisbe glvor to munloipallthes

-

méven under section 23(3) of Act 21 of 1923, whilch corres-
ponded to sectinn 38(3) of Act £5 of 1945, and came to the
|
conclusion that none of these powers, nor any power to be
implied as noccuserlly incldental to the carrylng out of
any municipal function, sufficed to support a regulatipn

expowering a magistrste'!s court in crimingl proceedings to

order the eiectmont of a convicted person from & locstlon.

1

\
It will e roticed that in HEkavg's

case there was no such elaborate interference with court
procedure as was steted ln Gertzen's case to have keen

involved in the sectlon of ths ordinance undor conslderatlon

in/IIO-IO



in Angehrn ang Piel's case, Nor was the power to order

ajectment a radical deporture from the existing practice of

the magistrates! courts, Those courts alrsady posses?ed
power under the Mhgistrates! €ourts Act to order ejectment
from a house, land or premises, but that did not cover
ejectmont frem a locatlon. & municlipallity could furtﬁer~

more, by regulation under section 23(3)(g) of Act 21 of

192§Jprovida for su.mery ejectment from s location for fallw-
: [

ure to pay rent. But although the megisfrates' courts
already possessed or could lawfully be glven by a muni%i-
pality pcwers of a broadly similar kind to those sought to

be glven by the regulation in questlon in Makayz's case,

that was not sufficisnt to support the regulation. There
vere no doubt advantages (as well, perhaps, as disadvantages)
to be found in the procedure of the kind ;reatsd by tLe
regulation, and it was not contended that it wag unreasonable
But because it interfered with court prrcedure 1t reqUKred

leglalative authorlity that was elither express or clearry

)

impliled; as no such suthority existed the regulation wegs

yox® invallde

The appellant contends thak,

tested in the same way, Regulation 14 lis lInvalid. Theks

ars/s.....
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~are difflculities in construing the regulation. Tp to ﬁhe
worGs "shall be gullty of an offenco' there is ne obviéus
difficulty, but in regard teo what follows the procedurs
contemplated is not ideally clear. The sxpression "and/or"
seems to have been employed not, ss 1s usual, Lo cover both
conjunction and elternatlon, but becauss the draughtsman
" |

was not sure whether "and" or "or" was mare appropriat%.
This accordg with the Afriksens version,which us%é "ofJ l.04
Hor" gslonce Then the words "skall be liable! are in thelr
context ungiammatical and awkwarda.The grqmmgﬁ could bg cor-

rected by leaving out these words altogether,but this would

not be permissible if it might alter the sense.The woﬁds sug

|
J

gest the possibllity thrt the court 1s not directed tﬁ

make g simple order thst the convicted person is o p#y the
|

arrears within a specifiled perilod, failing which he ié to
be imprisoned for no longer than a month, but that the
court is directed to order the cnnvicted person to pay the
arrears within a specified period, at the end of which he
must be brought before the court again, when he mey b? 6N~

tenced to a period of imprisonment not exéeeding one Lonth.
|

In my view, howsver, the Introductlon of the expressibn
Mshall be lisble", unhappy though it 1is, dces not sufflce
to show thst a procedure In two stages was intended, If

that was in fact what the regulation provlded 1% would, I

thinw.l. LR N ]



it av ‘
shink, Introduced a more obviously novel form of procedure
ﬁ ]

than the one which 1in ny view was actually iDtI’OdUCed, hanme-

1y, that one order only is to be rede, directing paymebt
within a specified perlod and fixing = period of imprlfonh
ment, up to a moﬁth, to be undsrgone if payment 1s noti made
as directed. Ahother difficulty of construction arlses out
of the words "fine or" in the flrst provisé; the soctibn
contains no other reference to a fine, and the word "under~
gone" is irappropriate to a fine. Moroover, 1f the yse of
the words "fine or" had somehow to bring about the recult
that a fine could be imposed, the second proviso would

.
apparently bs defsctive, unless, which 1s hardly con071v¢~
able, it was intendod that an unendlng series of fine;
could bo imposed for failure to pay the same debt. It seems
4o me that one is obliged to treat as surplusage toth|the

words "shall be lizble' and the words "fine or'; they do

not affect the meaning of the regulation. ;
|
The way is now clear for con+

sideration whether the rule in Angehrn and Plells cesk

applies to the present provision. The appellant conthded

|
that‘ﬁegulation 14 creates s new debt collecting pmncedure,
through trhe medium of a criminal prosecution, and that there
' |

is no express or cleaply implled authority for makind trlis

departure from ordinary court procedure.

The/‘oo-a;f



The respondent, apart from<relyin% on

the cass of Hloka v. Johennesburg City Council (1949(1)S.4..

1

842), contended that all that the reguletioq does is, iT
effect, to give every person ccnvicted under it the benefit
of the existing statutory provisions fer tho suapension‘of

sentence, the condition of suspension being the reasonabls

one that he shall pay what he owves and whbat it was an o{fence

for him not to pay tlmeusly. As such, it wds argued, the

regulation was sufflciently covered by the provisions of the
i

|

enabling Act quoted aboves
The prévisions for suspension of
sentences that were operative a2t 81l times meterial to &he
presont matter were section 359(ii) and secticn 360(b) af Act
. |
31 of 1917. TUnder each provision the sertence could be‘SUSh
pended on on¢ or more conditions "as to compensation to be

"made by Lhe offender for demaged or pecunia}y loss, goﬁd

"eonduct or otherwise," It is relevant also to mention

Chapter XIX of Act 31 of 1917 which dealt inter =lls wﬁth

I
"Gompensation"; in that Chapter section 363 provided that a

court convicting a person of an offence which hod caused
i

Gamage ~r loss bto another might award the latter compensélon;

the court cruld use tln proceedings and evidence at the triel
l

-—

or hear fqrthor evidenco oral or on affldavit, Such orJers

MAGO, esosss
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made by magistratos ware glven the effect of civil judgpents
of the moglstratel's courta Under subsec?ion (1} of sec-
tinn 367 awards of compensation could be made subject to

|

security de restituendo In case the reward viere reversed on

appesl or rocview, and undey svbsectlon (2} the courht vag ex~

\

pressly empowered to refer applicants for compensation to

thelr remedy under the ordinsry lew.

Parldament hes thus recogniseé the
convenionce of allowing & certain degree of sbverlapping iof
civil and criminal proceedings; not only may.awards of com-

péensation be made as addltlons te a criminalusentoncs bqt by

a suspended sentence pressure may be oxerted on the &ffender

. |

<

to pay what he ought to pay ‘anyone injured by h'c crimes But
’~

In onacting %thes: rrovislons the legislature has htrroughout

relrn'red from cempelling the crurts to meke an order of a

. ' [ . '
perticular kind. The maglstrate exercising crimingl functlon:

has the prime duty after conviclion to irposeé = penslty LhiCh'
within the 1inits of his jurisdictlon, appoa§§ to him to 'be
uost likely to achizvc the ends of punlshment, Tlough 1?

what seems kpxlm to him to be a proper ¢a30 ne nay sugpend a

hat may help to sccure compensatiion

|

sentence on a condition &

for t.e injured person, he clearly should not do so at the

expense of tle normsl purposes of criminal sontenceés.

|

Tn contrast with these provisipns
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Regulation 14 takes all discretion out of the hands of] the
.magistrate ang provides that én conviction the consequgnca,
and the only consoquence, must be sn order to pay, with an
alternative of lnprisonment if payment ls ﬁot 1ade e The

magistrate's dutles are reduced Lo fixing the perlod for

payment and the periocd of imprisonuant.  The preceedihgs
lose the character of normal criminal imgxixmamaxk'proLadure

and assune ?hat c” debt collecting b, = decvice which, while
it may be efloctive and condenlent, is certainly out o; the
ordinsrye ‘
The grgument was edvanced f&r the

respondent thet cince the regyulation could have provide

|
for a penalty consisting of imprisonment without the oTtion
of a fins up to one month or, indeed, up to ftwo months; the
eppoellant cannot complain if the magistrate 1s requiraé to
suspend the sentenco. 7Tt seems to me, howsver, that even

if 1t be assumed oo Le nscessarily in the offender’s favour

thet the sentence lmposed on him is susponded, thls onld

not ?revent t%e regulation from belng ultra vires. I$va~
lidity of thlg kind arises simply from lack of power, gnd
if there has been an unauthorised interference with the pro-

|

cedure of the courts it can meke no dlfference that co?—

victed persons might sctually bensfit directly frcin thq

provision/......




courts pormits hin to be civilly imprisoned, it is obvious

that the procedure of Regulatlon 14 is as drastlic as 1t |is no

doubt cheap and efficient.

Moreover it 1s not clear what a
magistrate, desling with a case under Regulation 14, wougd

have to do Aif issues such as prescriptlon, estoppel or chtum

s
de non petendo were raimed in relation to the debt. It s at

loast peossible that defences of thils kind mey in law leaye
unaffected Mthe amount which 1s found to be owing", but may
provide a basr, temporary or permsnent, agalnsi recovery pf

the debt in ordinery civil proceedings. It is unnecessapy to

dec1de what the magistrste's proper course would be In chh
cases; tho possiblility of thelr existence is mentioned oLly
88 supporting the view that the offender may have 2 real

interest in not baing dealt wlth under Regulation 14.

The case of Hloka va. Johannesb%rg;

Clty Council (éupra) concerned the Validita of a rule (np.31)
of the '"Rules for the Aéministration snd Control of the

"Emergency Camp for Natives,Johsmnesburg,! which were prpmul-

gated under thé powers conferred by tho War Measures Act‘(ls
of 1940)s. Rule 31, so far as meterial, read, "Any PersLn
"foilling to pay a»y sum for which he is liable......3hall be

"guilty of an offence and upon conviction may, in additlpn 56

"8a0Y/ 0t eene
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Pobligations are reinférced with criminal sanctlons and that

"such sanctions are reasonsbly within the conterplation of

"the emrcwering measurss” The factors appearing from

these passages are not prescent in the casy before us ﬁnd

, Hihans
thelr absence would, I think, sufflce %o d?stinguish ﬁfﬁ

]

! I

ce86. PRut another, and st least equally cogent, grou%d of
dletinction is that Rule 31 left the optioé with the neglg-
trate whether to rmake the order for payment of the rinney
found tc be owings The contentlon that the rule intenfered
with the ordinary procedure of the courts sgeems scarcqu
to have been advanced; though yakaza's cgse was refer;ed to
in argument it was not mentloned in the judgment. he

difference botween Regulation 14, with the corpulsoryf

feature, and Rule 31, without 1t, suffices, in my view, to
dilstinguish Hleka's case from the present ono.

In regard to the above quoted pro=-

vislons of sectlon 38(3) of Act 25 of 1945 1 do not propose
|

to discuss them in detall. It seems to magto‘be clead that

I
!l |

they are oo general in their terms to support the coxp-
] '
tention that Parliament thereby authorised the maklng-of

oL
such regulation as Regulation 14, The question was ralsed

HLY
in the course of arsument whether "the collection and re-

"sovery of fass and charges" in paragraph (o) of sectlon

3B(3)/eeerna



|
J
3 |
38(3) di1d not point clearly to some such summary methold of

!

recovery as the method adopteds But I do not think that

I
thlis question ¢can be answered 1n the affirmative. APaFt

from regulations of a possibly unnocessary ox'UmimportFnt
kind such as those relating to demands and treir servige,
f

ono ¢nuld go S0 far as to assume that 2 regulation In the
|

form of Ruls 31 in Hikeka's csse was contompletosd by thé
\

legislaturo; aven power to make such a regulation would not,

as I have 1ndicatad, suffice to support one In the form of
|
Regulation 14.

s
It remains to consldoer the apgu~

|
ment advanced for the respondent that, assuwlng that sq

much of Regulation 14 as directs the maglstrate what ha 1s
i |

to do on conviction is invalid, the sarlier portlon maﬁ stlll

be good, and that ths case should be rewmitted to the ma%is_
{ |

trate's court for sentence to be lmposed under the genelral
penalty regulation. But I do not thlink that this wrulgd

d
accord with’ghat was sald in Johannesburg City Councll ; va.

Chesterfiald House (1952(3) S.A. 809 at page 822). It

seems to me that the respondent mode a resulation whlch, was
|

aimod 2t debt collection and not st punishment; 1t would be
|

substltuting sonmthing substantlially different If part 6f

l —_
the regulation were to be uphsld in the form of one making
|

failure/..-...

I

’ 1
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fallure to pay rent an offence punishable by fine cr im--
prisonment. I undorsbtand that it 1s posgible to separat$
the geod from the bad in a statute, regulatiQn pr cantra?t
when this can be done both gra:matlcally and notilonally butb

not otherwise (cf. Baines Motors v. Flok, 1955(1) S.A. 554

at page 541). In the present case severance of the con~
viction from 1ts consequence 1is possible grammatically ﬂut

not notionally,
For the above reaéons T thﬁnﬁ

1

et

that the whole of Regulation 14 1s Invslld. I fo]lowé

that In my view the appeal must be allowed and the con-
i

victien and coviance be sat gsides
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JUDGMENT
_______________ N I
|

STEYN J.4. 3~ Tt may be accepted, I think, that

for the validity of a regulatlon affecting tie jurlsdiction

|
or procedure of a court of lew, s provision by a corpetent

|
leglslature suthorising the regulation In express terms or

|
by necessary implication, 1s required, This requirement

!
may be Iinferred from the fact that the Judicature 1s an.

|
integral paxt of che Stete. It is the Stete acting thraugh
|
its judiclal orgens, and in regard to the guestlon wheiiucr
I
8 statute affects the Ststo, Lt appears to be settled law,
i .
broadly Speakingl,"that the Crown 1s not bound by a
\
"statute unless the statute expressly Linds the Crcwn, !

\
"or unless the Crown is bound by necessary implication."
‘ |

(Evans v. Schoemcn N.0. 1949(1)S.A. 511 at page 577) i

1
Althﬁugh/.oobﬁ' l




Altbhough this rule of iInterprejation has not been dirqctly
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= |
applied in relatlon to statulos affectling the judlcature, T

can find no suiriciont ground for deallng with such statutes
!

as if thsvy fall Tn%r 2 AlZferent category, and the reason-
I

ing in ceses such as Johannesburg Cilty Council v, Makaba
[

(1945 A.D. 25} and Hleka v. Johannesburg (1.7 Gouncil!

. ! T
I
(1949(1) S.A. 842), does not appear o be inconslstent wlth

!
tts appllcation. TIn both these cases, and more partlecplarly

!

in Mekaya's case, this Court, in the sbsence of an express
!

power authorlsing the regulatlon, the valldity of which was
|

in pews 1ssue, concerned itself with the question whether
|

the regulatlion wags necesgssary for the offective exercisé of
|

) |
somé power explicitly conferrcd, or vo put it in anothqr

[

way, whethar the invalldity of the regulation would frqstraﬁ
al..&e ﬁt 5t'$
the effectlve oxercise of the express power or FEEIFEFH
|

objoects Tu Voksyrls case (page 260) GREENBERG J.A. expres-
|

sed himsolf as Tnllows : "In my opinlon, it cannot be daid
|

"that the object that the Legislature had in mind when lit

"fenacted sub-sections (b) and (m) will be Ceof-atsd unl&ss
- i

|
"tho ¢ourt, in Jts criminsl jurlsdiction, is given the pow-

"er of summary ejectment, or that the appellant will nof

-

|
"we able to carry out its functlon In a reasonsble way dn

|
"the gbsence of such jurlsdiction," whlle in Fieka's |

case/...aus '
|



' |
case (at page 853) van den HEEVER J.A., in upholding p

rals issued under War Xesuure No.l8 of 1947, in terms.Scme-
|

what similar to those of the regulatlion here under coﬁsider~
|
ation, remarked: "The law in force before bie measure wag
[
"passed was thet the owner of land could sue trespsssers
' |
"and have them ejectad; in addltlon, concelvably, the health
|
"guthorities could take stepss These remedles Ilnvolve de-

|
"lays, frustration and expense, and it is unlikely tha@ o

"nlaintiff could recover cnsts from persnns such as thbse
|

"whom the Legislature had in mind. Tt would have been{

|
Meutlle and improcticable to issus thousands of summongos.”
|

These remarks serve th underline the »ecessity walch must

exist before a more general power may be hsld to include

the speclal pover of meking a rule intruding upon the func-
’ . |

|
tions end mechanism of courts of 1awhand indicate that the

rulo there in question would not have heen upheld by virtue
|
of any implled power, had it not been found1to be neces?ary

for the effective exercise of other powers. It should be
i |

emphasised, I think, that in order that such a power may

be implled, it ic not sufficient that !ts exlstence wouid
{

be reasdnably sncillary or incidental to the exercise of
|

eny express power, in the sense that it would be useful?in

glving effect to that power. It must be reasonably neces-
|

sary for that purpose. The test 1is not mere usefulness Pr

|
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¢ |
convenience, but necessity, There musi be a nedd of suf-
ficient cogency to rebut the presumption that the Legilslam

ture, in conferring the power relled upon, Iintended to!
anthoriso leglslation affecting the shbjects of the Sthte

and not the State itself in its judiclel organs. Nor fmust
the implied power be extended beyond the requlirement of the

occasion. What can be dlspensed with without defeating the
: |

object of thc cunress power or preventing 1lts exerclse'lin

a reagonsbly effective way, is not to be lmplied. !

In the precent case the empowdrlng

s
section of the Act ccntalns no provislon stating expreisle

verbis that an urban local suthority may prescribe the Ilegal
: !

procadure by which payment of tre charges for rent or dther

charges which it may impose, may be enforcea. But section

3
B8(3){o) does contain provision for re=makting—of~psr

L i
EEEEeefae {he meking of regulations as to "the cnllsction

"end recovery" ("dle invorderlng en verhasl!) of such |

charges. The Shortor Oxford English Dicticnary glvesl the

following mesning of "recovery" : "Iaw: The fact or prok

"cedure or galning possesslor of some properiy or righti by

"a verdict or judgment of court."  According to Mostert v.

']

Jo Wo Jagﬂer and CO.(Pty) Ltd (1938 G-PaDo 518 at page $22)(

the/ioﬂ.l.



|
|

a technicsl meanlng in law whefeby

#it signifies, to recover by action and by the judgment of

"the court. Thers are cases however, on which 1t may We
' |
"found that the wor@ has been used in the largzer and mqre

"popular sense of recover by any legal means, 6.ge.s diﬁhpess"~

tthe word Yrecover¥ has

This repeats, in substance, the definition of "recoven" to

|

be found in Stroud's Judiclal Dlctlonary. It mgy be sLid,
1

therefore, that in a legal context, the ordinary meanink of

the word is to obtain by & civil process culminabing inl a

judgment, but it seems to be conceded that that 1s not Lhe
only meaning. It may also siznify obtalining by any leg?l
megns, and that seems Lo be the more preobebla msaning *n
thls sectione. The Act itgelf does not deal wlth the 1#2-

b1lity for rent as a purely clvil matter. TUnder sectioA
|

3
28(3)(p) an urban local guthority may prescribe penaltiés
I

(not excesding those set out in section 44 of *the Act) for

the fallurs to pay any rents. From the provislons of seF~

tion 33(3) (o) srd (p) it i1s clear that the Legislature
recognised that local cuthorities are faced with pecullar

dirficulties 1in regard to tho psyment of rent by occupaan

of premises In natlve urban areess. The object of these ]gjx'o.~

visions is to enable local suthoritles to deal adequatel&

with these dlfficulties. Having regard to tho conditlons

|

gonerally/ ... |

-
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\
for the purpose of the payment of rents andethercharged by

legal process, suggests very strongly, if not conclusively,
I

t) [a} wﬂ\m-‘v';l- |

that the Intention must have been some adjustment In the

”n I

. . |

ordinary judiclal procedures for the better attalnment of
: ‘ I

|
that objects.. Parliament could hardly have contemplated a

|

|
fatuous repebtition, in the form of regulations, of procpdural

the
provisions already on/statute books Somethlng more tha# that

1 |
rust have been intended, Lf effect is to be glven tn the
!

meaning of the word "recovery" in its legal context. ‘
|
|
Parliament hss, I think, by the language used,. in effect sald
|

|
that adaptations of the ordinary legel procedures to the

|

needs of the occesion will be permissible. The limits of the
1
[

permissible adjustments must be determined vy the measuqe of

4
reasonable necessity attending the effecilive exercise ofl the

!
|
axXpross DPOWET. |

|
The question then 1is whether:the
: |
adjustment sought to be effected by Regulaticn 14, is wiFhin
|
those 1limitse In order to enswer that 1uestion, 1t 1s D$CGS*
" |
sary to ascertain what the regulatlon meens. It provides
|
L
that on conviction two results will follow. The one 1s that

|
the court is to order the offencer to pay the arount whigh
|

is found to bs owlng by him with 2 period to be specified

in the orders The other is that "in default of payment 43

Ordered,/.-.--. ’
|
|
|



{
|
orderedf #the offender will be lisble te imprisonment ffor
\

473 perlod not excoqding one monthas This ddeg not mean, I
. I
think, that the lmprisonment 1s to be the penaliy for %
\
failure to carry out the order, Grammatically the impriscn-
|

: i
ment is related to the offencs upon which tle ceonvictisn
|
follows in the first Instances The relevant words cf the
|
|

rezulation read as follows ¢ " Any person falllng or rgqfuslng
i

|

150 paysesss+8hall be guilty of an offence, and upon convic~
' |

"E10Nees s ain doefault of paymenit as ordered, shall be ﬂiable

o be Imprisonsdesssss” It follows that, ordinarily at
' {

1
any rate, the sentence of lmprisonment would be lmpeosed
|
L |

pari passu with the making of the order. It is not necps=

. : o

o |
sary to decide whother that v&¥ES=bm the only course which
. \
woudd be
nay be aderbted. It certainly vemss e a competent cour#e.

Where that 1is done, the sentence would of necessity have to
N !
|

be suspended to be enforced only upen fallure to poy with?
I

[ u

the speciiied period. The sentence of Aimprisonment 1s,

further, made dspendent updn the orders Whoere, therefore,

no emount 1s owlng when sentence is to be passed, with the
: |

result that no order can he made, imprlisomment cannot be
. |

Imposed. For such a case no penalty 18 expressly provided

by the regulation, and the genersl penalty under Regulat}on

40 would =2pply. Thet would explain the reference to a8 '

Tine/veen.s

\
I
l
|
l
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fine in the first proviso. To explain that meference 1t

is not necessary, I think, to invoke a douwle penalty, l.e.
L] .
a fine for every offence against the regulation, and 1n

addition the penslty of fmprisonment. In a #penal provlsion
. !

such as this, an interprotation which will avoid the lgrger
!
penalty 1s to be prelerrecd. .
|
Although, therefore, in form #he
|
regulation refers to an order to be made, 1ts real substance
|

1s te provide for a sentence of imprisnnment to be suspended
’ |

. |
on condition of payment, within the period of suspensiop, of

the 2 runt found to be owings Such a2 sentence would be
[ !
compotent, quite apart from the regulatlon. In effect,;

therefore, tre reguletion edds nething to tho courtts jhrilo-
L} I

dlction. What 1% dees do 1s to fetter the court's dlsche-
) [

O, |
tion whether »r not to suspend the sontencec, whether or not
(4N !

i .
o rake payrment of the amount owing a condltion of the gus~
|
Y .
penslion, whey the sentence is suspended. This, and no nore,
|

is the extent of the limitation placed upon the sxerclsg of
|

the existing competence of the court.
|

-

l LA 1
I have difficulty &f conceiv}ng
\ |
of any lesser interference with the ordinary jurisdlctiop
|
and procedure of the ccurt, which might be considered | -
reasonably/...ee.
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roagonchly sufficient bo meet the cifficultied above regferred

to which section 23(5){0) is desligned Ln oVEIrCOLO. That

some interference iS5 cenberrleisd appesrs to me to be ¢lesr.

Tre intinduciion by this regulation of a compulsory ciy?l

feabure inio cpiminal prrceedings follows, In regard tp lis

main aspect at apy rate, & pattern which Parliament, zp willl

appeer from the shatutes to which I have roferred, has, itself
employod, presunawly nob unnecessarily, in dealing wlth

other sseabube situstions in which the esnforcoment of cfivil

[@)

1isbilitles in tpe usual way would to a lerge cxtent U
frustrated. The remarks by van den EEEVER J.h., in Hloks's
cese,which T have gunied shove, apply, I thick, Lo o lesser

but nevertheless vory substahtlel degrsz alsc in the cphece of
native urban areass Ié respect of many debtors, the prdina~
ry ¢ivlil proc¢zdurs veuld not onls te impractlcakle for| the
purpbse of tpne rccovery &f rents, but would also resulf in

further losses to tho clty counell, while &ho debtors tlrem-
solves would be burdened with costs which they would b ur-
able to pry. Deslgned as i% eppears to be, to meet thiis
situatlion with no greaﬁer ggverlty than is conslstent with

reasonably effective recovory, this regulatlon dces not, I

think, exceod ihe limlts of what is necessary to carryl into

effect the power to deal with the collectlon and recovery

of/'ll..i
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of rents In thace arces,

T may add that in ny spinion
J

| Makaya's case Jdons rot bind thls Court to the csnclusion

\
| that this regulstion is invalid. In that case the Couzt
| The

was concerned wlth entlrely difyorcnt provisions.

regulation there ig question dealt with uplswful occcupstion

end purported to empower the court, in sailtlon to anry fine

it may lmpose, te make an order for the ejectment of the
offender, not from the site occupled, but from the location,

% L . create
[ native village or hostel., ITtls iatencucht was to cezhor

‘s new jurlsdictlon. It was, morsover, sought to justlfy
that regulation under provisions conferring general powers,
in none of which any words occurred which wculd in thelr
ordinary meenlng irclude anything of t'o nature of eject-
ment., In fact, there vwere iIndic=tions to the ¢antrery as

gppears from the following passage in the judgument(page 269)¢

"Tastly, section 23(3)(q) authorlses regulatlons In regard to
"surmary ejectment from locations of persons who have not
"pald rents or othor crarges authorised by tho Act. In

"these circumstances, the sbsencse of any specific provision
"in sectlon 23(3) authorising the remedy of ejectment In

"eases such as the present sppears to me to te highly slg-~
"nificant." Thet immedistely dlstinguishes lakaya's case

fI‘om/....--
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. : . |
from the prssent. Here different considerations apply, and
|
|

they lead, . think, to a Gifferent conclusione.

|
' |
! |
The nature of the ordser to be made
|
|
under this reguleotion, and the reference tn "the amount,

|

|

"which is found to De owing," may conceivebly give rlse;to
‘ [
|
the guestion whether it would be open tn the accused to
|

ralse & dofcnce such as prescriplion, estoppel or a pachum de

ek
|

1
non petendo against the making of the order, and that ggpect
|

of the matter is to some extent relevant to the present
|
|

enquirys. The snswer to thils question, should 1t arise in
1

what would be an ill=advlced prosecution, weuld be, T *hink,

|
that the ratlo of the regulation being tc ensure payme¢nt of
|

what is cotually payable, it will, In accordance with bho
|

l
rule cessanie rationo legls cessat gt lex 4psa, not epply
|

- - N |
where thet ratlio is non-existent. The words "collectlon and
' |

, |
"recovery", &s used in tre empowerlng section 1n relaflon to
!

‘ . |
fees end charges, cannot refer to amounts not in fect pay~

|
able, and the word "due" ("betaalbasr") in thet portign of
|

the regulatlon which creates the offence, ssems o shbw that
|

notwithstanding the use of the word "owing", in the p#ovision
|

dealing with the order, it was not the intentinn of tﬁe 1oceal

suthority to provide for the recovery of what may be;owing



|

|
=~ l 3 = ‘

but not payable. 71 sn not thylk, therefore, that thesé
conslderatlons polnt to the invalidity of the regulgti$n.

For these reascns the appeal muft,

in my view, be dlsmlssod. |
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DE VILLIERS, J.A.:

In my view Regulation 14 of the Logation Regulations

of the Respondent Council which is attacked in the present

appeal is not ulitra vires the Respondent. The Regulation

in guestion was promulgated by Administrator's Notice No. 94

of the 3rd March 1925 wnder powers claimed to be conferred

in Section 23 (3) of the Native Urban Areas Act No. 21 of 1923.

The 1923 Act has now been superseded by Act 25 of

1945 and the regulations in question must in terms of the

latter Act be deemed to haveA?assed under it.

Mr. Lazar, for the Appellant, invoked the principle

laid down in the case of Johannesburg City Council versus

Makaya 194§gA.D1 252 ZXXPAEE , That case decided that p local
- v |

authori‘ty.............'./2.
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authority, as any other suberdinate legislative body has ng
power "to confer jurisdiction or impose duties of any kind

i
upon courts of law established by act of parliament unless
gsuch subordinate legislative body is given power to do so by

parliament itself".

Mr, Lazar for the Appellant contended that that .
portion of Regulation 14 which compels a Magisbrate to ordefr
an accused person to pay his arrear rent within a specified time

or suffer imprisonment is ultra vires on two grounds:-

Firstly, he contended that this part of the regu~-
|

lation imposes a duty upon the Magistrate in conflict with
!
the principle snunciated in Makaya's case and quoted above, '
|
Becondly, the order to pay the amount owing is ndt
a fine and is an unauthorised interference with the Court's
discretion in relation to punishment.
\
Mr. Lazar lawtly contended that if the plotion of
Regulation 14 under discussion is invalid the whole regulatijon
is bad as the bad portion is not severable from the rest.
!
In my view Mr. Lazar's argument in the first place
lags too much stress on the literal wording of the regulation

in question; especially on the words "shall be ordered".

The regulation can be redrafted in a manner which

WOULGassseonnnnnnnenannn /3,
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would in no way alter its meaning and intent. For examplg:-",.
|

etesvaess shall be guilty of an offence and liable to be im~

prisoned with or without hard labour for a period not exceled—

l
ing one month, but the Court shall suspend the s semfence pf

r
imprisonment for a period to be fixed by the Court on condition
\

that he pays the amount of rent found to be owing within swuch
I
period".
Mr, Lazar admitted, in my‘view rightly so, thatlany
order for payment of arrears that the Magistrate may make ﬁill
not have the force of a civil judgment and is not in the nature

of a penalty authorised under Section 44 of the Act. All that

Regulation 14 does in effect)is t0 provide'tha?)before any per-

I
son undergoes any sentence imposed on conviction)he must be.

given another chance of purging his default in a specified |
period.

I come to the conclusion that Regulation 14 does|
not confer jurisdiction on the Magistrate in the sense expl#inw
ed in Makaya's case (supra).

In Mékaya‘s case Greenberg J.A., who gave the

Judgment of the Court, in distinguishing the case of Tutu and

) |
Others versus Municipality of Kimberly 1918 G.W.L.D. pointed

!
out that the power given in the by-law concerned in that case

Mdideceenecennncnnnens/ b
|



|
-4 -
|
"did not involve the conferringbf additional jurisdiction:on

any Court".
|

Regulation 14, in my view, confers nc jurisdiction
|

i
on the Magistrate that he did not already have under the |
]

|
Criminal Procedure Code, nor dees it establish any new prin-
!

ciple or procedure. In Groenewoud and Colyn versus Innesdé;e

Municipality 1915 T.P.D.,413, a full bench of the Transvaal

9 |
Provincial Division held that Section 113 of Ord. § of 1912,
|

which authorised prosecutions for contraventions of Municipal

by~-laws by persons appointed in writing by the mayor, was ﬁot
|
ultra viresjbecause "the Provincial Council is not establishing
. |

any new principle or varying the ususl procedure so that the

{
cese of Angehrn and Piel versus Germiston Municipality, appro-
|

ved of by the Court of Appeal in Gertzen's case is not

applicable”.

Regulation 14 does, however, compel the Magistrate,
in effect, to suspend the sentence on condition that the acgused

I > . . o . A !
pays his arrear rent within a sfecified period, in every cage.

In this respect it may be said that it interferes with the
|

Megistrate's discretion in the matter of punishment which the
|

|
regulations may provide for under the provisions of Section 44.
|

Mr. Lazar contended that Section 38 (7) in limiting

the penalties for contravention of a regulation to "an extent

!
notg.“‘.a.-n.....on/!:-).l
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not exceeding that set out in Section 44", imposed not only
- |
a quantitative but also a qualitative limitation which would
exclude the addition of any qualification or condition to tpe
authorised penalties.
I cannot agree with this contention: Section 44
lays down the maximum prenalties of fines or imprisonment or both
that may be provided for a contravention of a regualtion .
Regulation 14 by giving an accused person time in which to Pay
what he owes before his sentence takes effect reduces the pg
penalty still further, if anything.
Regdation 14, in effect, does no more than lay drwn
a penalty of imprisonment suspended for & fixed period on
condition that the accused pays the rent. i
During the argument it appeared that the provision
in Regulation 14 which is challenged may lead to anomalies.
In my view most, if not all, of these anomalies.disappear iF
the words "the amount which is found to be owing" are given
the meaning of "found to be payable", which I think is the :
sense in which those words are here used.
If T am wrong in the view expressed sbove I am
alternatively of opinion that the provision in Regulation lﬁ

which is attacked is authorised by Section 38 (3) (o) read

VIith....OlloO..i‘.'l'/6‘:
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wibth Section 38 (3) (p) of Act 25 of 1945.

!

Section 38 (3) (o) empowers a local authority td

make regulations inter alia for the recovery of rent.

It wgs cdntended by Mr. Lazar that regulations
under this power must be confined to extra-judicial proceddral
matters as a preliminary to normal process of recovery by divil
action in a Court of law,

It is not clear to me why Mr. Lazar limited per+
missible regulations for the recovery of rent to regulations
in respect of steps leading up to process at law. Howeverﬂ he
contended that a regulation like the one in question whichl
sought to make use of a Magistrate, sitting with criminal

jurisdiction, to recover arrear rent is not authorised by the
| !

general terms of this regulation.

It must be conceded that expreg§ authority in direct
!
words to confer jurisdiction on a Magistrate to order payment
|
of arrear rent on penalty of imprisonment is not conferred in
the Act, but in my view such authority is conferred by necéss—
ary implication. The payment of rent charges by occupiers|of
sites in a location must be a matter of great importance b

a local authority. If it is to provide the sites and the

accomodation, the management and amenities, gratis, it woulld

constltutet I EEEREE RN 4{0/70
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constitute an intolerable financial burden and might rendexn

the provision of locations for the native inhabitants of tﬂe

large urban areas beyond the means of any local authority. |
Lo If the local authority were to bé limited t?

the ordinary civil process for the recovery of arrear rent.it

[
would run grave risk of throwing good money after bad in the

majority of cases. !

Regulation 14 provides the means of enquiry inﬁ? a
defaulting lessee's ability to pay his arrear rent without’
extra cost to himself or the council, and the Magistrate's;
prde# that he should pay or go to gaol is probadbly the onl&
effective means of recovering the arrear rent. |

Such & provision, to my mind, is so'reasmnably ;

necessary toc make the power,conferred on municipalities,

i
to make regulations, for the recovery of rent, of any practi-

cal value, that power to make such a regulation must be imk

plied.
|

I think it may be said that without such a power the

|
right to meke regudations for the recovery of rent would be

ineffectual. Middelburg Municipality versus Gertzen 1914 A.D:

544 at page 552.

In.lac..oo-oaono-o--q;/SQ
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In my view the instant case cannot in principle be

distinguished from the case of Hleka versus Johannesburg City
|

Council 1949 (1) S.A. 842 (A.D.).

It is true that the provision in Hleka's case flor

an order by a Magistrate on an accused person to pay his rent

in a specified time or undergc imprisonment, is permissive
I

and not compulsory, but in so far as it may be said to con-—

fer jurisdiction on a Magistrate or alters normal procedursg

it is similar to Regulation 14.
The fact that the regulation in Hleka's came was
promulgated as an'emergency war measure" does no¥ seem to mk

sufficient ground to give an interpretation of the empowerihg

war measure as conferring a power which Section 38 (3) of Aét

25 of 1945 does not confer, The war measure in question more-
|

|
over contained no provision for thermaking of regulations for

the recovery of fees and charges like Section 38‘(3) of Act:25

of 1945.

In my judgment the appeal fails and must be dismiésed‘

L




IN THE SUPREME COURT OF SQUTH AFRICA.

( APPELLATE DIVISION ),

In the matter between:

JOI-{N LEK}iARI & & 02 ¢ 659 &8 4 s 0Aa O e P I
Appellant,
|

[
\
I

and

THE CITY COUNCIII OF JOH.ANNESBUBG L B AU B BN SN N ] I

Respordent.
\
|

|
CORAM:~ Centlivres, C.J., Schreiner, Steyn, de Villiers

|
et Hall, JJ.A, :

. i
HE ARD :~ 4th November, 1955, DELIVERED :—we-/z<—-/?5?1

i
|
JUDGMENT, | .

: !
HALL, J.A. :- The grounds wpon which the correctness

of the conviction is attacked by the appellant are that

Regulation 14 is ultra vires on the ground that an urban

|
|
|
|
|
|
l
|
|

local authority, such as the respondent, has no power to

confer jurisdiction or impose duties upon courts of law unle%s
|
power to do so has been given to it by statute, and that the'

regulation is st framed that it interferes with the court's

|

|

1

v . I

diseretion as to the punishment it should inflict, :
|

In regard to these contentions it was |

|

argued on the appellant's behalf that, as tha Megbatrate's

Seunt Aot RHE ROS SIPEWRY § RIELEDRATS o MmRite 6 SRURESUK okwid
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!
|
|
|
erdexr fox the peymset of ment, awd as Section 38(3) of Acﬁ

: |
25 of 1945 did not empower a local urban authority to vest' by
{

|
regulation in a magistrate, in the exercise of his eriminal

order qrefson,élnaiaei un"f‘lv L’nlllfn\‘g 1‘0 P@ﬁ ‘fe,wt-, v{'d ole &0,
jurisdiction, any power to meke any sush omdorA Regulation'14
I

is vitra vires., It was likewise argued that the regulation/' makes
' !

n
it obligatory for the court to order that the rental be paf:id

|
within & specified period and that, in default of payment, 'it

l
provides that imprisonment should be the only penalty whic%

, |
may be imposed, In these two ways it fetters the diScretion{of

l
the court in relation to punishment and it is consequently :

ultra vires. !
|

The authority relied upon for the suppo#t
|

of the contention that the magistrate had no power to make 4n

oF this ind )
S SEXN ordex;is ¢ Johannesburg City Council v. Maksya, 1945 '

|
. |
A.De 262, In that case it was held that a regulation which :

|
gave & magistrate the power to order the ejectment of a nati?e

from a loecation, under circumstances in which neither fthe :

Magistrate's Court Act nor the statute under which the regu—]

v

lation was framed gave him any such power, was ultra vires, It

dbes not appear to me that this decision is of application in

the circumstances of this case, for the reasons that the ord%r

R

-

|
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' !



+1

[
1
{
t
]
i
[

for the payment of the rent is one which a magistrate has,by
|
virtue of the Magistrate's Court Act, jurisdiction to make and

' |
that, although it might appear that the magistrate is requqred

make swuch aw oydet I

by the terms of the regulation to siwe & odwb ¢ ju&gment in

J
criminal proceedings, the real effect of that réquirement i$
\

that he is obliged to do nothing more than to suspend the |

‘ |
sentence of imprisonment which he is reqmired to impose, j
|

The wording of Regulation 14 requires a

magistrate to order the payment by the accused of the amount!

I
1

found to be owing by him as an alternative to the imposition.

of the penalty of imprisonment. I am of opinion that the only

effect of this requirement is to oblige the magistrate to make

the sentence of imprisonment subject to the condition that the

accused should be given the opportunity of avoiding the penalty

inflicted for his default by paying the amount due. It appearé

to me that where a penalty is provided for the contravention

of a regulation, it is not contrary to legal principles that

the severity of the penalty should be tempered by a requirement

that it must be imposed subject to a modification which operat%s

|
in favour of the offender who has incurred it, '

1

Section 44 of Act 25 of 1945 provides |

for the inflietion of penalties for the contravention of g

/'regula‘tionlooanoo/4‘¢tf.o!l
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|
|

’ |
regulation made in terms of the Act, when no penalty is
|

specially prescribed by the regulation. It provides, more$ver,
|

\
that any such contravention may be punished, in the case Qf a

|
. . . . . |
first conviction, by a sentence of two month's imprisonment

|
without the option of a fine., By sub-gection (7) of Section
|

38 of the Act, it is provided that provision may be made ih

|
any regulation framed under this section for the imposition
|

of penalties for its contravention to an extent not exceeding
1

that set out in section 44. Regulation 14 is framed in accqr—
|
|
dance with the requirements of these sewtions in that 1t makes

i
an offender liable to a maximum penalty of one month's !

imprisonment and therefore does not impose a penalty which ﬁs
\

more severe than that which the section prescribés. For thisg
[

|
reason it appears to me that the appellant's contention thaﬁ the

|
\
|
\
|
discretion by making a sentence of imprisonment compulsory, !

' |

regulation is ultra vires because it fetters the court's

|
has no substance. In so far as the contention is concerned

that it is ultra vires because it precludes the court from |

taking into account any mitigating factors which might operaqe

I
in the accused's favour, I fail to see how the wording of th%

|
|
regulation can possibly be construed as preventing the court

from postponing or suspending the sentence in terms of

/SeCtion...:.../s.....o
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| |
Section 359(ii) or 360 (b) of Act 31 of 1917. If this is qhe

|
case, then this contention is likewise without substance, |

|

i

The question remains whether the cour?

\ i

can be required by a regulation to pass a sentence which ié

subject to a condition which has the effect of suspending the

|
: |

operation of the sentence. Sub-paragraph (o) of Section 38(3)
- |

|
of Act 25 of 1945 empowers the respondent council to make ﬂegu—
i

lations for the collection and recovery of rents, and the ‘

{
|

succeeding paragraph (p) provides for the imposition of penal-
|
‘ o

ties for the failure to pay such rent, To my mind the power|

1

!

of authorisation which is conferred upon an urban local l
|

authority by sub-paragraph (o), read cgbointly with the powﬁr
|

conferred by sub-section (p) to legislate regarding the recoL
\

|

/
very of rents, is wide enough to cover an enactment of the |
!
I

nature of Regulation 14. Section 38(3) makes, in its 20 sub-

\

|

J

paragraphs, provision for almost all conceivable activities :
|

\
which can form part of the ordinary process of the administrg-

tion of a native location, and it seeks to prohibit actions t

interfefe
which would tend to disturb or hinder proper control and |
administration of

with the . orderlyggmmhmﬂxﬁxxsuch locations, After laying down specific

¢ s o0 0400

\
|
|
) |

powers, it grants a general power to make regulations "for thé
{
|
|

betteresseena. |

/ / 6 1|

|

i

{



'\
better carrying out of the matters and purposes committed

to the urban local authority under this Act". L

The eity of Johannesburg has = native

1
!

population running into many hundreds of thousands and,for

these poeple, it is required to find accommodation in its

native locations. They are for the greater part impecunioué
and their mode of 1life is such that they acquire few
possessions beyond their clothing and a few essential$ articles

essential for domestic use. If people of this kind fail or

refuse to pay their rent, the ordinary civil remedies will 1

almost certainly prove unavailing, and the costs incurred in

obtaining judgment and execution upon them must as certainly,

prove to be a process of throwing good money after bad. It ié

for this reason that it appears to me that the legisliature

intended to give local authorities powers to provide &3 a
simple remedy in terms of which the defaulter was given the
choice of paying what was due, or undergoing a period of impri-

sonment. That Regulation 14 might have been more happily

worded, I readily concede, but the words used areg in my opinion,

capable of a construction which brings them within the scope

of the intention of the legislature as expressed in Section 38(3)

ﬁ |
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N |
A case which ig gimilar in many of its aspects #o the

I

present one is that of Hleka v. Johannesburg City Counecil, i949(l)

. |
SeA. 842 (A.)e In it a Rule (31), framed in somewhat similaﬁ

!
'

terms’which had been promulgated under the powers conferred Py the

{
War Measures Act ( 13 of 1940 ),was declared to be ultra vires.
i

[
The rule was as follows: |

"Any person failing to pay any sum for which he is :
liable in terms of the provisions of this Chapter with—
in one month from the date on which it becomes due énd B
payable, shall be guilty of an offence and upon convyic-
tion may, in addition to any penalty the Court may '
impose, be ordered by the Court to pay, within such{
period as the order may specify, the amount which is
found to be owing to him, or, in default of payment1
within such period, to be imprisoned for a period not

|
exceeding one month «.....", ,

|
The enabling War Measure in terms of which the regulatipn

|
was promulgated was as follows: |

|

"Any local authority ......may_establish..}.an

emergency Camp.....and may issue rules.....providing, for

the administration, maintenance, control, sanitation'and
health of the said emergency campe ;

(j) Without pre judice to the generality of the powerﬁ

conferred under paragraph (1), the said rules may 1n|
particular -- : ‘
I

(1) provide for fees or charges to be levied in |
respect of any accommodation or service supplled,
(11) eeevecrcee
(1ii) provide penalties in respect of the contra—i
vention of such rules, not exceeding on finst
conviction a fine of ten pounds or of imprﬂson—
ment for a period of two months, or both such

I3 . . I
fine and such imprisonment, escecscee

In the course of his judgment VAN DEN HEEVER, J.A. stated that

: |
it was "a fair inference from the empowering measure that its |

|
I
{
I

/ author.....;/8.......o



author intended the Council to have the power

t0 reinforce what are essentially ecivil obllgatlons

with criminsl sanctiona",

|
I

i
He added that,for the reason thet War Measures were in the

l
nature of an abnormal remedy’"it did not seenm unreasonable:in
the circumstances to hold that the scheme may be
frustrated unless civil obllgatlons_are reinfotrced
with criminal sanctio:ns and that such sanctions

are reasonably within the contemplation of thelI

. |
empowering measure'. :

|

[

I am of the opinion that, while the!

t

abnormal circumstances under which the War Measures were |

|
. |
conceived may have required the establishing of emergency cdmps

\
. |
for native squatters, it was not owing to the existence of

|
|
this emergency that a provision, similar to the one which hah

I
|
been in coperation during the previous twenty years in all th¢

|
native locations in the municipal area of Johannesburg, shouid

|
, |
have been introduced into the rules which were devised for th@

administration of the squatter's locations. I may say, with

|
respect, that I am me#s in entire agreement with the last '

paragraph of the judgment of VAN DEN HEEVER, JeA., which T

!
have quoted above, and that I do not consider it unreasonable

in the circumstances of the present case to come to the same

|
conclusion that he did. |

7
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|
%
1
1

|
A further point which was raised in argumeﬁt
|
|
was that the making of an order "to pay the amount which is

|
found to be owing", might possibly prejudice the accused b}

. {
making it impossible for him to raise personal defences whilch
|

|
might be available to him had he sued in a civil action, for
|

AQ&AmJ - '

examplgmpresﬁription and pactum de non petendo. This argumept

|
does not seem to me to be sound. If the accused were to pro&e

‘ |
that the indebtedness for rent had been extinguished by setzoff,

{

i
the court could neither order him to pay it nor sentence hip
‘ |

|
for not doing so. While it is true that prescription, in the
+
|
sense of limitation of a right of action, bars the remedy }
I
without extinguishing the debt, it would seem to be only 1
) |
remotely likely that, where a regulation provides a penaltﬁ
\
. ]

for being one month is default, a prosecution under it will be
: |
l
.based upon a claim for rent which has been owing for three |

years and that the operation of the regulation therefore

becomes inequitable. A pactum de non petendo merely suspends

the remedy. The word "owing" can likewise have the meaning

used in Regulation 14, any difficulty which might arise in

connection with a pactum de non petendo falls awaye

|
|

[

|

|

|

|

|

|

|

"due", and, if that meaning is attributed to it where it 1is j
|

|

1

|

|

|

|

fo ‘

The first proviso to Regulation 14 is,worded '

(AN

\

. |

/ as ,....oo/ 10 .ooo.o.J!
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|
as to raise one more difficulty of interpretation, and that is
4
as to the meaning of the words "fine or" in the sentence %
i
commencing "provided that no fine or imprisonment undergoné".

|

|
As there 1s no reference t0 a fine in the part of the reguiation

|

which precedes the proviso, it is necessary to find some
. |

|
explanation for the use of this word, for a court should be

slow t0 come to the conclusion that a word contained ina |

statutory regulation is superfluous ( Wellworth's Bazaers Ltd.

v. Chandler's Ltd, & Others, 1947(2) S.A. =% ps 37 at De 43<A.)).

|
Regulation 40 of the Native Location 1

Regulations lays down that a fine not exceeding £2. shall be
|

|
the punishment for the contravention of a regulation in resp%ct

of which no specific penalty has been provided. In prosecutidéns

)
1

under Regulation 14, where the accused has paid the arrear

reht before the proceedings have reached the stage of being |

|
|
ripe for judgment, payment of rent cannot be ordered nor can'

|
imprisonment for failure to pay be imposed. Nevertheless, an fif

offence has been commited, for it is the failure to pay rent
1

|
within a month after it becomes due that constitutes the offe@oe.

In that event there being no prescribed penalty, Regulation 4Q

|
|

comes into operation and upon conviction, a fine not exceeding

|
|
|
1

oM
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|
|
|
i
i
\
|
~ -
£2. can be inflicted by way of punishment¥. If the first |

l

proviso is read as contemplating this eventuality, the reference
]

1

to a fine is appropriate and this difficulty in construin% the

regulation falls awaye.

[
|
'.
) ' |
As the language of Reguletion 14 %s
|

|
reagonably capable of two constructions, one of which woulq

give it validity and the other result in nmullity, the doct%ine
. |

ut res magis valeat gquam pereat should be applied in this

00

|
at p. 403 )‘and the court will lean towards a construction &hich
) I

case ( Kneen v, Minister of Labour and Another, 1945 A.D. 4

l
upholds the velidity of the regulation, rather than seek ond
, |

- |
which renders it void: ( Cf. Rex v. Amoils, 1948(2) S.A, 869
. |

|
at pe 873 (T.) )e I am of opinion that this basic canon of 1

|
interpretation demands that the construction of the regulati&n_

should be that which I have placed upon it and for that reasan,

. |
I think, that the appeal should be dismissed. l

'_g.ll.!“ ¢



