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IN _ THE  SUPREIE _COURT  OF  SOUTY  A.31oA

{Arpellete Division)

In the matter “stweeni:~

™D CALINC Arpnllent
and
SATUEL ALAVERU3 GALIwQS Respondent

Coram:Schrelner,Foexter,Steyn,de Villiers ot Brink, JJ.A.

Feard:10ths Movenmber, 1955. Delivered: 3 - ti ~ tq Ay

FUDGHE™TT

RS e e g e aes s W b B Y B R

SCHRETYSR J.A., :~- The facts In thls w-Ster are set
out In the judgment of my brother STEYN.  Jltimately the
lasus depends on vhether a féw words were or were not said
between the parties at an intervlew which took plaee nmore
than a year before the trlal. It 1s common cause thst she
appellanglwi?hout telling the resprndent sot aslde or took
34 of the resporéasnittg cabttle plus 5 strays apd another ari-
, - |

mol e lcpomdng YEEG fo= meewed¥ ot o time when o knéw
that the respnandent was negetlstlng to seoll all the cattle
on the farms The appsellant sald thet his justlilecation
for doing this was that in the previous June the resrondent
had s2?d that he would let the appellant bhave sowe ol als

cattle sometimss. That there was a dlscussion between them

vhan/ e ens



whon the appellant revedled the fact that he 1ad set aslide
or taken the cattle is not in disﬁute, nor is it iIn dispute
that the appellont offered to pay the respordcnt 200 for
thern. What is iIn dilspute ls whethe?‘as~tha appellant
state;}the respondent accepted the offer or whetheyjas the
respnndent states)he rejected 1t and saild that the appellant
would have to buy from the purchasers of the respcpdent's
herd. That is the issue between the partles.

BEADLE J. rejected the appellent's
evidence for thres main reasons. Fe found that his demean-
our was less satisfactery than that of the respondent, he
pleced some rellance upon the evidence of ﬁrs. Olympla
Galinos and he found that ln certaln respects regarding
which theore was no r-~ow for mistaks the nrr_ollant's evldence
conflicted with tiat of Messrs. Barry, Lelserowitz and

gzeftel =hom he found bto be truthfuls

So fer z2s the questlion of domeen-
agfevewtt
our is concerned, though it 1s ey ;e===HEFs for en apreal
court to treat ns of no signifilcance &FENEP a8 trial
court!s finding thereon, I do not think that BEADLE J.'s

comments indicete that he fommed a clear impression that

the appellant was lying or that tre respendent was tellln(

the truth. The factor should not be taken further,I think,

than/.....l



than that BEADLE J. did not gain the irpression that the
appellant was clesrly an honest witness. 1In this form the
finding on demeanour is not without 1mport?nce in thla cese,
where the appellant's evidence stands alene and the burden

of proéf rests upen him.

In regard to the eviderce of
¥rs. Olympia Gelinos it =nuld be difficulthot to attach
considerable weight to 1t were it nct for the eviderce ol
the appallant's wkfe, Mrse Muriel Galinos. According to
Mrs. Olympia Galinos she was present when tre appellant told
the respondent thlat he hsd taken,"pinchedqor stolen the cat~-
tle £md sha _orrotoretes the respondont on the cructsl Issue;
she says the offer o buy fer £2C0 was rsde to the vespon~
dent and rejected by him becausc he had alréady sold the

nbtle. Thare is nothing or tre recerd thzi showe rs.
Olympla Gali-~s Lo he untrustworthy and if ﬁer evidence 1is
unacceptable it must be because it was perjured; there s no
room for mistake. A serious difficvlty, “owever, ls created
by the fact that ifrs. Murlel Gslinos gave evidence that in
Februery 1554 szhe wes in Zulawayo with the aprallant and
that at the resrgﬁaent's Fouse the appellant #nd the respon-

dent te'lmd togotber 1n the respondent's bedrnom while she

and/......



. and Mrs. Olympie Gzlinos wsre tngether in oﬁﬁeqb?rts of
the housa. Tf her evlidenca !ls correct 1t xould nct have
beer po-~"le .nr Mre. Nlympia Galinos to overhear wihat
pagseed tetween the psorties. Perhaps becau;o Lt réespondsntt:
counse! as scting on the ascumpifon that lirs. Murlel Gallines
was spoaking to @& deste other than the one to which L.rs.
Olympia Galinos autseauenily spoke, he didlnd: creci~clamine
vrs. uriel Jaliices. And trs learn~d Judps thengh he
mado the rscumptilon ihat they might ba srecking to &~ same
date, treated irss Juriel 3allnos's evidewcoe c5 of Titlble
Twmeriomee becau&% 1t wag onlw o€ » wabultling nobture. It
ts cotbs true, of ceures, bDubt If acecontol ih rebutted the
very lLmpcrieont eviderce of Tre. Nly.ple Jalinos. Cne coull
love umlorsieon the lecimed juagnls a*tach_nb prelativ-lr-
1itile walgho Go wrs. sur’ 2l callnos's oviggree on the
ground thet 1t was negritve ond that 1% would noct tr nog-
for her after a jear 4r reccllect that et no tlme was Lrs.
0lympis Galinos out of er =resence. BZub thc+ .es not tha
vey In which Lrs. urlel Galinosts evidence was treated ©
PEADLE J. and, zs I ltave seid, <he was not crnou—-examined
at all. Tr tihe circumchoneos the position of this sourt

1s pecuflierly q4fficult. The leafned judge sttoched
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somo woight to the evidence cf I'rs. Clympla Galinos and
1t 1s not easy for this Court to disregard 1t entirely.
T turn new tr the conillcts betwesn

the appellant's evidence and that of the three wltnesses
whom BEADLE J. found to be wholly trustworthy.

The flrst confliet was “etween the
apnellant and Lritserowltz ss to the farmeyis rresence at
the count of the resrondent's cabttle in October 19S3. The
appe’lant denied trat he wes there; Lé&serowltz says that
he was helped in the cdunt by the appellen;. BEADLE J.
treatsd the confliet as a min~r one but heé bellrved
LoeseNitz ard If the appellent Gid lle on this polnt 1t
would, of course, have lmrortance in relatlon to hls general
crodirility.

We were referred Dy counsel for tho
respondent to the evidence of the appollant and of I.¢8sero~
witz 1n regard to the count that took vlece on tre 10th
April 1954, after the cdlspute between tre réspondent and

thapwrick ovf
Lébsorowitz and Szeftel had been sEkm&. According to the
sppellant the respendent sald to him ," Whe:e are your
"eattle, Ted%....ssWall, tell the boy to bring your catile

"here., I want to sell them to Lékserowitz and Szeftel.” —

The/".C-.
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- Fogr Yot 4 _
The appellanﬁ‘refusod. The importance ofithis evidence
;s that cccordlng to the appellant ths resvs~dent used tte
word "yrur", fhug admittingbin effect, a previous sale to
thé appellant. Leeserowitz says that there was an ergument
betwesen the appellant and the respondent aboul 40 catile
on this occasion, ure appellant cleliming tgat he had bought
the cattls from the resprndent and the 1atfer denying that
he Yod ever sold him sny csttle. If Leé@ssrowltu's version
Is correct 1t is difflcult not o inferf that, wlen the
anpollant gave the evidence ahcut the use of tLe word Mynar",
he was trying falsely to create thse iuzresslon that the
vespondent had admitted before Le®serowltz that he had 5013
the cottlo to the appellent., This matter was not, hovever,
dealt ;-ith by BEADLE J.

The conflict retwadn the °rpellant
aﬁd Szaltol wac treatdd by thre learned jucge as of con-
slderabls impo73°NCe and it ssems to me tkﬂtlhe Wwes right
:n so regerclus its The anrellant said thet on Lle 17th
Februarr 1304, When Czeftel was uruu*’rg ©a0 catile, there

\ : so~rod tr be 4 SNCiinge, and trat the apps’+ent sald treg
thot was cnyrccbts as he had put some aslae that s wvas
buying from "i. Galinos and Grandson.™ szeftel's evldonca

7’738/.0..-.




w23 Uhat he mentiored Lhe apperont shortage Gc the *ppell-rg,

who replied that there were no mare cattle belouging Lo L.

Galinos. ASked Lf the arpellont 5aid an;‘t}‘il’]g Qboui; T""vlénb

soie ¢nbtle that e was bDuylns from his ZoFnuL e in

el

amesher paddock, 3z6ltcl sald "wo. at the time " Te [lrst

Feard of this Lrew the cppellewi "cuite leber on" -

3

apparently frvam the rrot of his eviderce he maant woeks o
months loter. Wou Lt 1o true thet DEADIE 0. sllghbly

misstates the nrrellsnt's evidence by saylng thet he sald

ne told Szeftel that he had purrbesal ert e Pro Bl

respondent but the discrepsncy ceems bto me to be uhilarort-

ani. If Szoftel is correct and the appellent wes tntruth-

ful this ssriously affected 4is credit, it 1s 2150 In kesp~-

Ing with the view, sugzested by other roiuls wich I shall

mension, L.c3 “he appellsnt was trying to build up a casgs

by reans of small corrvoborative ¢atalls. 1y "Gu suzrzested

on Lele27 of tho appellant that tle ~orls, "pelonging to

"1, Galinoz," if used, show that the appellent was clsiming

dl @

-

Al

the rissiug cattle as his,but o5 Le 1ad cdmibiedly not
bought ther 2t tli~rt date the words could at most show a
Gotormination to keep them for Liicslf, cu wiatover basis
might turn out root suitelo.

i do not propose EQ deal ot

1onsEh/ e v e



lengti With tle evidence of lMr. Berry, importont “lou.”

I+ wags OSLADIE J. gssumed in the appallspt's favour tu~t
Mr. Borv7's recollection might have been at fault in
certaln respects; Lis avidenceo 15 not in harmony wlth thet

~

0. C

1=

ther of the rerties. Put the learned judyge had no
doubt Unet when st the end of April 1554 the appellant told
his own attorney that Mr. Parry had admivbed fto him that
vory morhlng that Lo rememberecd that o the 20th Kebruory
o sale of catile by the respondent o the appellirni uos
Goinstraed, Lnore was no roonm Lo@ . iev2Xe apd the appellant
had boen untruthful. It was argusd suct vonecivably the
appellant might oniy have puv wo optimisgiic a corplexion
on Mr, Barry's ctzboment that the appellant Lud spoken,
gccordirg S0 Mre Barsyls oviasnce, In g soft of asgide, of
having somse cetile of lhiis own. Eubt tie ineldent sugpcots
tuat tihe appellisnt was trylng %o bulld up his case ond
that he hoped tiat %i. Barry might fail to make a proupt
and Gefinite repudiatlon of thc allsgetion In thre let ter
of the avpellant's attorrey that he hed rocollected ths
confirmation of tlhio sale.

it is convenicnt ¢t Shls siage
to mention exhivivs 1 and 5. The Iormer ié a document
in the appellant!s hanCuriting wrich contains the follovin_

M34/0..0..,



SN0 hcad of csttle Leolken over Dy Ted Galinos are valued at
"£200 offor accapted by 1f. Gelinos and %?ndsgn." This
document was given by thc sppellant to his brotner Zsall

on the 26th February 1954 to obtaln the respondent's sig-
nebure.. On i%ts face 1%t is conglistont vlith a previous sols
and also with sn offer'now being made for the filrst tinc.
1f there hed “Zeen ~» salo anmicably concludei the pravious
week 1t 1s difficult to see why the appsellant should have
hesitated ir 2nyuroach ithe resprndent direct for his wrltten
confirmation of it, or why having glven it to Rasil ho d41d
not follow il upe. Auobhber feszture ls the mention in
Exhibit 1 of &4 cettle and not 40. Arcording bo the reshon-
dent the appellant first uspoke of heving taken 34 csttle
and then on a subsequent occasion sald Lhgt Lhery were 40.
The 2rpellant on the other hand sald that in the cdlzcusslon
on Friday tie 12th February, when accord’ =~ to Aim thoe sale
was condluded, ihe mentloned the 5 strays and tho old dlack
cow, and thecs were added tnp the 4. In thislfespect
Exhibit 1 scems to suprert the vespojdentts version as
agalnst that of thoe appellant. IZanlbit 1 1s consistert
with the view thaot iLs appelizntb, having wrongfully taken
the respondent's cettle 1li L.ue h~pe perhaps thaf he would
let him keep them, was trring to obtain evidence of tltle

for/......



for himself.
Exhibit 5 1s rpn extract frour the

‘ Joten
books of Il. Geglinos snd Grandson which shows sp 1t oM undesr

4
"Ped Galinos & oxen 30 cows 2 bulls = £200. 0. C. "

This it was srguod told sgainst the respondent. But BBADLE
J. accantad nis evidence that he had not seen thie eniry,
and the appellant admiited thst the informatlon was fur~
nished Ty alw to the responcont's bookkoepor after the Slsc
March 1954. In the circumstances it seems to me that the
entry 1s not against the resnondent but is in line with
what I have suggested may have beon the appellsnt's pollcy
of creating rieces of corroberative evidence.

Thore 1is no doubt ithnat the con-
flicting evidence on the gusstion whether thare was only
onc neoting of the periies with Mr. Barry or whether there
were two croates 2 major difflculty in the case. BEADLE J.
was obviously uncertain whether the respondent or lMr.7arry
wos right in this respect and his judgment, wiich was
civen orally @t Lhe concluslion of eorgumont, wavers on this
poins. I find wynclf in sympetby with tre learned judge;
thera 1s much to be said for the view thatlthe respondent
ls wrong in saylng that thore were two such‘interviews,

‘\m. 'k@ &

and that thore was only one, on the 20th KFebruary. Dut
~
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even if this was the position it does not, in uy View, lead
to th;i;g;:?gﬁat the arpeal should succeec. In the flrst
place it must, thrcughout, be borne in ming tiet the decd-
slon of the case turned less upon the strength or woakness
of tho respondent's case than on that of the cagse nf the
appellant. He had Lo convince the court ghst his account
was, On & bﬁ%?ba of probébilities, true on‘thP cruclal
point. If the respondent was wrong in saﬁing that there
were two mestings thet affects hls credlbility but does

not print directly %o his having sold the cattle to the
appellant. The respondent is old and hls memory may play
hin tricks. If there was on¥y one meeting this does not
mean that his evidence that he never sold the cattle to

the appellant 1s develd of any value. e wauld be less
1ikely to forget this fact than whether there wes only onc
meeting of the parties with Mr. Barry, expeclslly as he was
probebly at the latter's ecffice on variou; occasions durlng
the period Ln questlicn. If the aoppsllent's version werse
Xkm correct,one woﬁlﬁ have eoxpected ths partlos, as sron

as they met lir. Barry, to report the sale, and one would
rave thodgnt that had they done so he coﬁld not possibly
heve forgotten ii. He would not have been left with a

rather vagus recollectlon of ¢n eside mentlon by the

appellant/ ..o



arpallant that he had cattle of hls own, for which he wanted
grazings Assuming that there had teen no sale but that the
appellant was nevertheless debtermined to ﬁeep the cattle
which he had taken, B ‘=S, ©ne could understand his
asking Szeftel shout grazing ent hls momtloning the cattle
to lr. Rarry. o wés no doubt taking riskglbut hias conw-
'duct in ta#ing tho cetile %t Doy H=sm, admlttedly
In advence of anjihlng mére than a vegue pranlse of the
previous year to which he deposss, shows that he is not
always afraid te takc risks.
It %8, of course,‘not nec essary
for the dismissal of the appeal thet thils fourt should qi
consider that the respomdont's version was nore probable
than the appellanﬂs; nor is it necsgsary tnlagree with every
piece of reasoning in the judgmsnt. Tt 1g su'ficient to
sey thet T am unzble on tls record to hold that the lesrned
judge ought to have held thet the appellent:had dischargad
the onus of proving that the respondent sn1d him the
cattle.
In my view bhe aﬁpeal should
be dismicsed with costse

“H“' :.A ‘ f \/ﬂ’:’
" ‘.A Som LAY —
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iX _ TIE SUPREE__ _ COURT OF SOUTH  AFRICA

(Appellate Division)

In the matter bctween ip

TED  GALIINOS Appellant
and
HMANUEL ALAVERUS GALINOS Respondent

Corams: Schreiner,Hoexter,Steyn, de Villlers et Rrink, JJ,Aj/

Heard: 1oth YNovember, 19E5. Delivered: 3 — {a. - tasTy~

JUDGUWENT

L S e

STEYN J.A. 2= In the court belsw the respondent
¢cleimed from the appellant, his greniscn, the return of forty
head of cettle together with any natural iIncrease thereof,
the property &T the respondent, or Iin te alternative, pay-
ment of the sum of £464. 13, 4., belng the valuse of tre
cattle, together with inte#est. It was noﬁ disputcd that
the appellont Lock the cattle into his possesskon while they
ware the property of the reséondent, his def%hbe being that
he thereafter purchased the cattle from the reapcndent for
£200, In thesecircumstances it was common crusce that the
onus was on the anpellant to prove hls defence, and the trisl
judge came to thg conclusion that the pnus had not been

dischargod./ece-..
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discharged. Hé gave judgment in the followlng terms:
tthe delfendant willl return to the plalntiff the 40 head of
"cotile together with thelr wgtural increase, or, at “Ic
Woption, he will pay %o the plaintiff the sum of £240, with

Winterest a bempore morae, ard he will pay %~ costs of the

"gulb.”

1t appears trat the resPondent,
who lives st Bulawayo, rad @ heﬁ?d of some 511 head of cat-
tle on Vashu Farm, of wrich %e vzs the owncre. The appellsnt
was conducting a stors on the saxe farm and was also knaplng
cn eye on tre (~ttle. On 18tw Februsry, 1954, the whole
Lherd was sold o the firm of Lieserovitz and Sz~ftel. They
hed becn counted by Szeftel on 17ih i'ebruary and found to
nuireor 466, Refore the count the arpellant had separstied
54 hcad from the herd, mestlr hollers, and gut thein Znie -
seperete paddocke. Fe salild he 4lé so 28 a result ol pre~
vious rreomnlises by his grandfather that, in the event of the
sale of tThe cattle, he would 2llow him to have some of them.
Tre respondent derles that he ever mrdo «ny such pronlse,
Shortly afver thic ccuni ths appelient came frowm the farn o
vislt tre resrondent at his bome 2nd informsd nim that the
cabtlo which hnd been s6ld had teen deliverod inle vhat was
roferred to as Mo. 2 psddock, vilich Lleserowitz anéd Szeftel:

Iflad/-t..n-
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hea on leasge. Tha proyondent was annoyed at this (epparent-
ly vecsuso hs did not want the cattle Lo be delivered befors
he had sgiiciird " uself as to the exact numboer on the torm)
ané remonstrated with the sppellont. TF; rrorongont 8ays
that that was the only matter cdlscuzscd cu this gocesions
The avpellant made no renbtion a2t all of any cavcle hLe dosir-
8d vo c™taln Yo Lime Accorulng to the appellant, thls was
the occasion on vhich he reminded the respondent of hls pro-
mise and infermed him that he had put aside Z4& hoad of
cattle that he wished to purchase. There were also 5 heed
of gtray cattle and a bleck cow that had not teen counted
by 3z27%el. Those wers %o he included In the purchase, The
respondent, he sSays, rerlied that he wogld prefer him to
take the coiols witkout payment, giving as bhe rssson:™ Ttu
"an 0ld mane Ore of these days I'm gring to die, and I'm
"ot goling to teks It with me." The appellant,however,
inslsted upon ¢ _curchsse, bscause he wanted to be undsr no
obligation. He offered £2CC and told the respondent thet
he had already crronged with s Mr. Goldsteln for a loen of
the moneys Tle respondent ther accerted his offer.

The a=xt Gay, bthe éOth Februsry,
the parsies went to the respondent's attorney, Mr. Barry.

The appellant says he went there (presumgbly In the expec-

tation of meoeting Llieserowitz and Szeftel) tr sec aghout



grezing for the coitle ke had purchased. The raspondent in-
formed Barry that tho appellent had bought some of his cat-
tle, and the appcllant himself gave the number és 34, This
the rospondent Geniss. The situatlon arisiﬁg from the re-
roval of the cattle to Yo. 2 paddock was put te Barry, end
he reguesbted Lieserowitz snd Szeftel to ceme to his offlce,
which they did. A heated and somewhat prolonged ¢iscussion
’
ensvued. The rospendent denied the agreement of 18th. Feh-
ruery, by which he had sold tho cattle to Lﬁeserowitz and
Szeftels The appellant says that in the course of this
aiscussion he raised the guestlon of grazlng for his cattle
with Lieserowitz and Szeftel. The respondent says thet he
knows nothing about that. The upshot of tho meticr wasg that
tho purchasers institutod actlon sgainst the respondent for
the cattle and obtaoined judgment agalnst Lim, with the result
that he had to hand over the cattle to them. Thls was done
on 1l0th April.

According to thé respondent the
eppellant psid him another visit at his home towards the_end
of March or the beginning of April. They had tea together
In his bedroon. The sppellant then remarked "I have lkeard
"that you sold all the vatilo oxd you gave nothing to me."

On/§ao-o-



On being told that the cattle had in fact been sold, he sald
that he wanted some for Limself. The respo;écnt raplied that
he had sold 211 the cattle, whereupon the appellant sald ¢

"T must tell yvou what I have Gonee I have stolen some off
"your cattle.” On teing pressed he dlscloscd thet hs had
stolon 34 heifers, #nd gave as the reason that he had seen
his brother Basll stesl cattle frow the resp;ndent and sell
them to Lieserowitz and the Cold Storsge Commission, and as
he was slso a grandson, he did the same. Basil, I may here
say?, had been Lrought up by the respondont from his childg-
hood. He was living with hls wife, the wltness Qlympla
Galinos, in the recpondent's home, and was, or at any rate
cleimad to be, a pertner in the latter's farmlng dperatlons,
which were allegedly carried on under the style of Gallnos
and Grandsons. According to the respondent's esvidence there
appears on this occasion to have been some talk of a purchase
by the appellant of the stolen cattle, because the respondent
gays $ "I told him tolgave these things 2s he 1s not allowed

Mto buy cattle because he has no place to put them and he

tgtill owes me £367 which he cennot pay me. I sald 'As you

cattle 2t " He further told the appellant that he had

not stolen from him,but from Lieserowitz to whom the cattle



had been snld. In the end the appellant cald that he was
going to the respondent's solicitor to tell pim he hzd stolen
the cattle. The respondent glssuaded him from doing so,
suggesting that he should tell Barry he hed"found the 34
"head while he was separating or while he was mcvlng the
"oattle to No. 2 paddocks They then vent to Barry's offlce
, where the respondent informed the latter that the appellant
had found -4 helfcrs on the road, and the appellant explein~-
ed that he had found them while he wes moving the other

'
cattle to No. 2 paddocke  Barry thereuron seid that the
heifers must go to Liessrowitz and Szeftel. The respondent
says bthat the appellant tnen "started new affairs, trying
"to break Lhe contract,” f.e. emd the contract between the
respondent and the purchrasers of t*e cettle. The aprellant

made 1t clear to Barry that he did not want the rsspondent

to sell, "so that e could keep the cattle hs wented and

|
!

"the ferm and overything."

The respondent's evidence as to
the appellant's visit at the end of March or the beginning
of April, is confirmed by Olymple Gslinose. She savs that
she was present throughout the conversatlon. In broad out~
1lins her evidence coincides with that of the rsspondent, but

*

she is mdre definite sbout an attempt to rurchase the stolen

cattles/verine



cattle. The appellant, she says, offered £200 for them,
but the respondent replied: "I have not got énything to sclle
"If you want any, you buy from lMr. Lieserowitz." She also .
says that the appellant stated that he was going to tell
Barry how many he had stolen.

.The appellant called his wife,Murliel
Galinos, to szy that she accompanied him to ?he respondent!'s
house In February to arrenge sbout the sale of the cazttle,
and that neither she ror Olympia Gallinos was present at the
conversations

Barry, Lleserowitz and Szeftlel

woere all called as wibtnesses for the respondent, and gave
evidence to which I shall refer later.

The learned trialvjudge found that
the probabilities of the case were about equally balanced,and
that the issues of fact could only be declded on the credi-
bility of the wibtnesse various wltnessess In regsrd to the
appellant's demeanour he remorked: "In examlnation-in-chlef
there was nothing shout the defendant's demea%our which im~-
"pressed me unfavourably, but I was not so lmpressed with his
"demeanour in cross—-examin~tion. There were tlmes when he

"became flustered and times when he flushed when answering

Mquestions;/eeeees
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"questions; and the general improssion I got from his demsan-
"our as a witness was that his evidence shonld be subjected
"to careful scrutiny." He had no hesitatlon in accepting
the evidence of Rarry, Lieserowitz and Szeffel. He found
nothing in the demeanour of Olympia Galinos which assisted
him in Torming an opinion of her credibilliiy and dlsmlssed
Murlel Galinos with the remark that she "mefely gave evidonce
"of a rebutting character." Of the respondent he expres~
sed the following view : " The plaintiff, as I hav§ seld, 1s
"3 very old man. IHe gave his evidence with the ald of an
"interpreter, which always mekes on accurate appraisgl

of & witness's demesnour Gilficult. T was very evasive
"4n cross~examination,but I am lIlnclined to think that the
"eveasiveness was due rether to that simplicity of mind which
"1s so often sssocliated wlth extrems old agé rather than to
"any deliberate intention to mislead the Cogrt. While I
"would not 1like to rely too much on the demgesnour of the
"plaintiff, on the whole he made a favoursble lupression
"upon me as a witness, cortainly a very riuch more f£avoursble
"impression than was mede by the defendant-ﬁ

In welghing the qvidence of the

respondent against that of the appellant, the trial court

appoers/ eieees



anpears to have accepted thet it was or may well hsve been
towards the end of larch or the bteglnring of Apri1l that the
respondent £irst csme to hear of the catile separsted from
the herd by the appellant, and thet the secpnd irterview
with Barry, referred to by the respondent, Qid or ﬁay well
have taken place then, In desling with the'evidenoe %o

the offect that at the interview 1ln February thé appellant
dld mention to Barry that he had some cattle out of the
respendent's herd, the learned trial judge remarked: " I
Mcan ses6 nothing very Aimprobable. in hls making known to
"Rarry that he had them In hls possession, eéspeclally as st
"the same time he wos trving to obtain from Llieserowltz and
"3zeftel grazing ior these cattle. It may Well be that at
"this time he thought that hls grandfather would be prepared
"to let him have the csttle, and he may not have appreclated
"at that stage that his grandfather would “ake such & deter-
"ilned line on the question of th= misapprop&iation of tlese
fPeattle.  If he had no previcus conversationvwith hls grandw~
"fathor about 1t that may well bave bagn bis‘state of mind,
"that his grerndrfather woMld not partlcularly mind In the
felrcumstancog." In connection with this élleged second
Interview with Rarry, the trial judge reforred to the fact

-

that "1t was qulte clear from the way the caso hes Pproceeded

b
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"that Mr. Barry only reccll cts one," 2nd proceeded: " That
"is a pojint whilch I have taken into account and I think the
"only explanatlon for 1t is that the second interview with
|

"Barry was o very hurried one; 1t dld not really concern the
"mek.ng of any new agreement or any Cisp¥te botween the
"1ivigentse... . and Barry's reaction was ¢ IWell, if you
"have found cattle, glve them to Lieserowltz. Let them go
"ln terms of the agreement.’ I cen conly sssume thet he
"must have forgoctten. However, I have taken that factor
"into account in my appraisgi of the credlbility of the
"plaintlfs,” T understand thils to mean that becauas the
socond interviow either did or may well have "taken place,
this factor did not, in the view of the trial judge, affect
the credibiliiy of the respondente

Frow bthe egbove It will oryear that
the lwrpressions whiqh the triasl judge forméd.of the relativs
credibility of the anpellant and the respondent, as also
his estirave of certain probabllitles In tge cese, were 1ln-
fluencod to & substential degres by the respcrdent's
evidenco as to the time when he was informod of the separa-
tiond of the 54 vYeifers frem ths other cattle, and as to
the second intorview with Rarry, It is necesgary , I tbingﬁ

tO/--aq‘uo
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to examinn t'.4% evidence more closely.
Both the respondent and Ohyupis Gelinos

say thet the appellant told the respondent that he had stolen
R

the heifers, and informed that he was geing to tell Barry
that hs hod done so. To my mind the truth of thils 1s blghly
questionable. In fact he had not stolen the holfers. Te kad

put tham "nin another psddock,know!r3 that they "G teen or

A

" wore gping to e sold o L'rserowltz A Szeltel, but &t he
had not done so with vhe I~tontlon of stealing them from the
respondont, 1= showr by the admitted Iect tnat re shortlw
thereafter told the respondent what he hed done »nd olierma
1Lim £200 for “Le cettls. There was no veason, therefore, Jor

Lim to say he had oiolsn them, or to toll Trrry Ye hod dons

s0s T£ he thought that he had stoler themn, L* -5 &7 Tleult

te concelvg of rry mi~sen why re shoukd want e “nlerp Teelyp

- - -

of the theft. According to the resr~ndent, he and the

aznellant then went to Barry erd told him that thene rottla

19d been frund. Trat su~h an interview took place, appesrs
to be, and was in effect “rund to be, incorsistent with Tarrys

eviionco, He metlculouasly WPt mntes of his Interviews,enc

I %

seems to have no note or reco’’cction of this interview, The
trisl judgo ascribed this to the perfunctory nature of the

interview. Dut according bo the responcent, tuc Inlopview

could/eiev..
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could have Dasn nolther short nor hufrind. wonot Lo des~
crites is not mercly a brlef conversation, of no orect vor-
gsquence, in which Barry .o "nicrmod of tle smistence of
these helfers, but an occasion 02 which tho appellont
Metortad new affairs, trying to hreck iie er~5roct," so that
he could retaln the hehoflt “n Jerived from the TI~Z7ncn

of tuec cattle on the ferm, i1.z. oo thst he could get mllk ior
the use of his housshold. Mot nust have led t» some al-
tercation betwesn himself on the onn hiand, and Barry and the
respondent on the other, and it 13 not llkely that Baruvy,
after the trouble there had been between the portlos iIn
Febrpary, would hsve forgotten all abrout such z presumrtdous
atiomps on the part of the agrendson to Induce hic grahdfather
once again to repudiate the contracts. e must In any case
have understood that the recspondent desired nim to pass on
the inlmrmation bto Lieserowltz and Szeftel, and there 1is
nothing %o suggest that BDarry ever enlightened Lieserowltz
or

and 3zeftel about the owni~*tance of these cattle, or that the
rasnondent did 3o Diicgll. Up to the tlrec L:» herd woga
delivered on 1l0th April, Lieserowitz dld not z-ur te Lnes
about thad. When on that occasion the resgpondent and the
app6llant wore srgulng ebout them 1n his presencc, his

atiiinde was: "T am going only to take over what T see and

"What/- er s o


sttor.pt

Moyt T do ro £2” T & ~ob tske over. If you Tind them

Wortorwards voud car alweys brirg them back and we wWill row

neor thems” Neilther Lieserowltz nor the respondont suggest-

od in sny way that thelr inclusion In the contract had alresgy

besn srrsngcd.

By consent the followlng Te¢is ,
which were not before tThe trial court, have been placed Lalnic

this Courb:

"1. The Respondent, in hls statement given te his Attornevs,
"spid that at the beginning of Aprll, and Zoinre tue Handing
"aver of the céttle to Liesserowitz, Appellant told him of
Mnig having stolen the cattle, and that strzaipght away the
"gppellant and thie Responcent went to Barry whore Respondent
"told Barry that Appellant had found 34 head of cettle.

%o, In pre-btrial consultations, Respondent saild that at tle
"and of iarch or begloning of April the ap@ellant told hlm of
"his having stolen %he cattle. The Respoﬁdont ggld that al~
"mosﬁ lmmedlately éfter this he went to 508 Eorry and told
Mpim that the Appellant had found 34 head of cattle,but he
"was so uncertsin ss to whether or not the appellant was with
"him at the time Lhoi Respondentts Counsel at the trial did
"not consider that he was justified In putting To Appellant
"that he wsd present or in making this vigit to Barry a part

"of Respondent's case."

These Tacts cact further doubt upen the relishllity of the

respohdent's avidence in regard to the interview with Barry.
Por these reasons Lt is, I think;

MOYE/ eusssn




-~ 14 -
more Probable that tre slleged second interﬁiew with Parry
dld not %t~e place and that it represents the resmeohdent's
confused rec~llsctinn of part of ths happorings at the moet-~
ing 1In Februcyy. In thls cornectlnn it la ralsvant teo
toint out that accerding to Barry the respondent,apperently
bscause of his o0ld ages, hes not got all his wits about rim.
As to part of troso renpenings his recollectlon 1s clearly
incorrect. Barry's evidence is to uhe effect that neither
the respondent'nor the appellert told him tﬁat 54 helfers
had been found, and about the appellant's attltude st that
moeting he says : " In all falrneas to him, he did not back
"Up hls grandfstler in his anger with the rurchaszers. Foe
"sat very qulst; but re Gid, when ke got 2 thance, bring In
"about wanting grazing? This 111 accordsg with the plcture

1t

of a man starting 'mew affairs, trying to break the contract
L

If there was no second interview
with Barry, it would further follow that toth resprnient and
Olympia Gelinos are probably mlstaken in placing t*e dlse~
cussion bétween the respondent and the 2ppellant about the
"ernlon® helfors at the end of Merch or the boglnning of
April, and that the appellant isc probably right vhen he says
that he meniioned the halfers tn the reaapordent In Febryary,

the day before the moeting in Berry's offices This wnuld

|
ralse/cenree



- 15 -

paige the further CAfficulty thet the evidence of Liurlel
galinos, the appellant's wife, to the effect that Olympls
was with her and not at the discusslon, vas not considersd
by the trial court in this 11zht. IHurisel, 1p fact, was not
cross~oxamined at all, but that may be becausge 1t was sssumed
thet she was testifying to @ different occasion. wWith no
finding as to her dgmeanour or credibility, 4t is bardly
fensible to dlsmiss her evidence es of no sccount. It is
true that she ls the appellant's wife , but 0lympia hsd been
1iving in the respondent's home sver slnce hor marrlage 1n
1949 to hls grandscn Basll, whom he regards ds a son rather
than as a grandscns With no favourablse fincding as to
Olynmpia's demeanour there ls little reason ex facle the
record, to prefer the evidence of the one to tke-esker that
of the other.

Cnce 4t 4is accopted that thls
discussion about the helfers took place in February, thers s
a great deal c¢f the evidence which falls Into =n entlrely
different perspective. It will then be common Oaﬁse that tho
appsllant spugcht to purchaso the heifers at thls discussion,
that Le intimated that he was going te ses Barry in connectlon
with them, whatever hils purpose may have been In wantinz to
do soe The fact that he admittedly disclosed such on

intentions/e.eese



- 16 =
Intention,appears to me to be rore c~rgistont with a purchese
than witk g refusal on the respondent's vart %o sell, Had
the rospondent refused to sell, it 1s rore provable that the
appellsnt would}in his Clserpointment, havebleft it to the
respondent to inform Rarry or the purchaser? of the exls-
tence of these heifers. Trere was ho reas;n for him to
take the initiative in that directicn. If he lntended to
retein the heifers In any event, that would have been taking
a step calculated to frustrete his own purpose. It may be
said that it 1s equally improbable that the respondent would
asree to a salo of part of the herd he had slready enld to
Liosorowitz and Szoftel, but it must be horne irn wind that
he had been masde awsre of the fact that the purchssars 41d
not know of these heifers, and that he had just recelved
Inforrmation whick cauvsed him to be so angry with trem that
on the following day he wenited to ropudlate the sale. In
these circumstances he may well have been propared to cccede
to his grandson's request. Had he refused ﬁo do so,.it is
|

highly prebsble that at this meeting, when the deflclency in
t"e number of cattlo was dlscussed, he would forthwith have
mentioned these heifers. Thls ke Gid not do.

Further fects which would require

re-assossment would be the statement by the eppellant to

BarrV/ .cveves
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Barry at the meeting ln t's lat-er's office,;that he had

some of the Vashu ryanch cattle. In fact Barry paid llttle
attention to that statement as & possible explenation of the
cattle said te be missing , but the appellant could not have
known that he would do so. By mentloning the untter to Rarry
he pan the rlsk of further enquiry which would, if the respon-
dent had refused to sell him the helfers, almost cortalnly
have resulted in a repudiation of his claim end the inclusion
there and then of Gthe heifers in the herd sold.ég Lieserowltz
and Szeftele Ho could, inr such circumstarces, hardly have
thought, as suggested bty the trial judge,"that his grandfathe£
"would not pabticularly mind." This renders 1t ilmprebable
that he would have mentioned these cattle to Barry 1f he had
no right to them.

There are, of course, & numberd of
criticisms of the eppellant's evidence which mey rightly be
advanced. His evidence as to what he gaid tec Barry at this
meoting, and as to what Parry sald to him in & subsequent con~
versation in vegard %o thsaso céttle, has reen found to be
untrue. But the respondent's evidence ms to what he told
Barry 1s equally untrue. The appelléntts statement thet he
told Szeftel, when thellatter waa counting the cattle in

Yarch or April, that he had purchased s number of cattle

f!‘om/,....-
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from the respondent, 1s denied by Szeftel, hut the respon~
dent's ovidence on the other hand, as *ic wha; transpired at
the ultimate delivsry of the herd to Lleserpwitz, 1s contra-
atcted by tho lagtter. The respondent Saysjthet Liesercwlitz
claimed the£ 40 head in question, and that the appellent then
sald to the respondent : "You had better go to Bulawayo end
"gee Mr. Barry ~»nd he will tell vou why I do not want to
"roturn or give thsse cattle to you." From the evidencse
of Lieserowitz 1t 4s clear that he did not élaim thess
cattle, that the appellant ccontended that ti:o resrsndent
had sold them to him and that the respondant denied triss
Ir substance this agreeé with the appellantfs evidence. 1In
these circumstances it cannot be sald that, on the ground of
Inconsistency with other credible evidenCG;gthe respopdent!'s
evideace 1s wovre acceptable than that of the appellent.
There 1s other evidence, although
not of any decisive imrortance, which tends te support the
appellante. There 1s the fact %ha%~he-hénee&-%o, for in-
stonce, that be handed to Raesil Gallnos tbé following docu~
ment hoaded "Agreement", purporting to set out s settlement
of account as botween himself and I.G2linos and Crendson:
"pgreed for nrofit of £387. 8. 4. is correct and accerted

"by M.Galinos and Grandson and due to Ted Gallnos 34 head

"of cattle taken over by Ted Gallnos and valued at £200

"OFEer/eee s
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"offer accepted by M.Galinos and Grandscn. The balance of
"amount to be tsken & off stock.! This document, he
savs, was intended to form the basls of = written sgreement

» confirming the verbal sale. Fs left It with Pasll Gsllinos,
and 1t was disclosedt by the respondent in the course of the
proceedings. It does not appcar theat the appellant kept

a copy of this document, nor ls It suggested that he enjoln-
ed his brether to preserve it or to persvade the respondent
to sell the cattle to him, If ke Gld nons of these things,
1t is not apparent what purpose he c~uld have sought to
achieve, if the respondent hed In Tact refused hls request

to purchnrnzo the cobthle.

T am accordingly of ~pinion thot
the learnsd trial judge erred 1r findlng that the second
interview wiist Rarry, mentloned by th%resﬁondent, did or
msy well have taken place. Certeln faCtS’GDSGJin commec tlon

which
with that interview,/were not tofore him , have by consent
been placsd before this Court. That finding had & sulzsen~
tlal elfect on the view he took of the rest of the evidexzus,
the relative credibility cf the witnesczes and tre prevebili-
ties of the case. In my view the prnbabilities are nnt
equally balenced but clearly 1n favour of tre aprellant.
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For these reasons I am satisfled
t'.ot the judgment ir. the cunurt below wags wWrang. .
appeal must, T think, ke allowed with costg, and tre

judgment of the crurt bolow sltered to juﬁgment *v favour

2,

£ the ccl-mdems =~ 5h ceagbo.
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