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IN THE SUPHEME COURT OF SOUTH AFRICA,

(APPELLATE DIVISION).

In the matter betwesn:ie
- SOLOMON SULSKI Avrcllant
and

L., FELDMAN, LIMITED
Raapondent

~

Coramie« Van den Heevar, Fagan,Steyn, de Beer et Reynolds,

JT A

Heard te £2nd November, 1955, Delivered:«
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VAN DEN HEEVER, JoA. JUDGMENT.

Ig thls case there 1s no dlspute as
to the facts nor as to the law. What 1s contested 1s
the proper interpretation to be put upon a clause in the
guarantee to which I refer later. Although the matter
to be decided lles within a very narrow compass, it
presents a nroblem which 1s by no means easy to solve,

Isasc Colman and members of hils

family wefa the holders of one-half of the ilssued shares

In a company known as "Colman Pipes (Proprietary) Iimited",

I henceforth refer to this Company as "the company",

The remaining 1ssued shares were held by ome Townsend,
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During November, 19505 (the exact date is not material)
the respondent company, having negotiated for Bewnserndss
the purchase of Townsend's shareholding in the compsany,
entared into a written agreement with Colman containing

the following clauses:
"6s The partiecs agree and undertekeis

(a) That they will jointly and severally sign and
complete such guarantees as may be regquired by
the Company's bankers and/or shipberS»andyor'
other parties as may be required for the purpose
of financing the Company in 1ts buslness, provided
however that the aggregste amount of such
‘guarantees shall not exceed the sum of £6,000
(82x Thougend Pounda) unless the parties
mutuslly agree to ingrease such amount, and
provided further that Xk such guarantees shall

endure for a period of € {two) years,

(b) That they will reciprocslly make good to each
other any losses incurred by eifhpr of them in
the granting of the guarantees aforesaild, or of
any loans by elther Emmprmy party to the
Company, the intention being that the parties
will share equally all losses suffered by reason
of the grenting of the guarantees and /or loans

aforesaid,

7. Colman shall be obliged to furnish forthwith
to the Feldman Company® (that is respondent)
"acceptable guarantees for the due fulfilment of
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the obligations to be undertaken by him pursuant
to the precsding paragraph hereof, such gumrantees
to be for a period of 2 (two) years from the

date hereof and to be for an sasggregate amount of

£3,000,"

In the sgreement respondent lntimates
thet such a guarantee i.e. by Sulski (i,e. eppellant)
would be acceptable,

On the 2nd November, 1950, sppellant
executed a dosument sntitled "Guarantee®, It recites
that respondent cbmpany'and Colman have jointly and sever=~
slly undertsken toAgrant guarantees on bghalf of "the
company" to the company!s bhankers, shippsrs or other
nerties;  that respondent and Colman have undertaken to
make good to sach other any losses incurred by either of
them in gramting the sald guarantees and that Colman has
undertaken further to furnishlto the respondent guarantees
of other psrties for the due fulfllment of other obligaw-
tions undertsken by him, l.e. %o ﬁake good the saild losses
to respondents

Then comes the cardinzl clesuse upon

whick this dispube turns :e

"Now therefore, I, Solomon Sulskl, of Johannesburg,
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do hereby bind myself as surety and co-principal
debtor unto and in favour of the Feldman'Company

for the due and punctual payment by Colman of all
such emounts as he mey become obliged to pay to the
Foldman Company 1ln pursuence of the obligations under~
taken by him as herein before set out, provided
however that my 1iability hereunder shall endure

for a period of 2 (two) years and shall not exceed

the sum of £1,500,"
For the rest the décument contains a renunciation of
legal beneflts and a provision that extention‘of time
for payment granted by respondent to Colman or ; release
of securities held shgll not vitiste the guarantes,.
These provisions are of no consequence save @ﬁi&ﬁﬁ&% that
in wkhich appellant sayé:

fmy 1liability hereunder shall be a continuing lisbility
until Colmen hes performed each and every of his

obligations as aforesaid."

Upon these documents respondent
instituted en aetion against appellant in the Witwate?s-
rand Local Division, The declaration after referring to
the documents (they wem ennexed) averred that upon.the
default of the company in ebout June, 1952, "the plaintiff
became oblliged to pay the whole of the amounts so guaran-

toed, belng a sum of £8,193¢5.5 in all", This liebility
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was reduced by dividends received after liquidatlion of the
company and in the result, calculated on the aggregate
1imit of £6,000, respondent’s loss was reduced to
£3,493,15,0, which he paid under the guaraﬂtees to the
creditors concernede Colman under hlis agreemept,
it is averred, became obliged to make goeod to respondqnt
the sum of £1746417.6, but notwithstanding demand falled
to paya. Consequently appellant 1s llable in terms of
his guarantee to psy respondent £1,500 which he claimed,
Appéllant excepted to respondentt's
decleration on the ground that 1t did not disclose s
cause of action. The matter came before Roper,J.,
who dismissed the exception with cpsts, Thereafter
the perties went to trial before Hill,J.» The 1ssues
were the same &s those ralsed on exception, The
learned Judge gave judgment in respondentts fevour for
£1,B00 wlth mora interest and costs, From that
Judgment appellant now appeals and also - with
the leave of the Court a guo = from the judgment of
Roper,Js, on the exception,
The neture of the dlspute will emergs

a statement of
from/the argumfts advanced. Legal authorities and dectided
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cases were cited at the Bsr, but in my opinion they cannot
asslst us, The law applicable to this case 1s clear
and what it 1s, is cormon cause.

Mr, Colmen, for appellant, contended
that i1t was not proved at the trial (or issually averred
in the declaration) that on or bgfore the 1st November,
1952, Colmen became indebted to respondent in an amount
covered by the preamble to appeilént's undertaking, -
1.0, that Colman became lisble to make good to the respon-
dent a loss Incurred by respondeht in granting the
guarentees there referred to, As T understand Mr,
Colman's submission, it fests on the followlng basla,
After ths execgtion of the agreements and within the
two year periodvmentioned therein, the company became in-
debted to the shippers and the bank in amounts exceeding
£3,000 and £6,000 rvespectively,  Respondent and Colman
were contlingently liable for these amounts by virﬁue of
guarsntees furnished by respondent and Colman jointly and
severally, Their 1isbility to the bankers and shipperg
1s, however, no concern of appelliant; it is entirely

disconnected wébk from the only 1liebility which is his
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concern, namely one which may arise es a result of ths
reciprocal undertaking glven by respondetit and Colman:

"That they will reciprocally make good to each other
any losses incurred by elther of them in the granting
of the guarantees aforesald sesvesesceves the
intention being that the partises will share equally
21l losses suffered by reason of the granting of the

guarentees seeqeecscss aforesaid,
As between trese two and them alone appellant bound himself
as co=-principal debtor with, and surety for Colman,
mamely Y“for the due and punctual payment by Colman
of all such smounts as he may become obliged to pay"
to respondent "“in pursuence of the okligations underteken
by him as hereln beefe before set out® - ghe b oo bedibol
aovellant's 1lig2billity to be limited as to time to two
years and as to amojint to £1,8500,

Now this reciprocal undertaking as
between Colman and respondeht, the srgument goes, cannot
render either of them.obliged to pay or to make good to
the other before and unless one of them has sgffered
more than his moliety of thelr common losse The cause of
debt inter se 1is not the losses they suffered but the
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inequal measure in which their common loss has become
incident upon them, It 1s not sufficient therefore that
the losses have occurred during the two year:. period;
1f they had met thess losses in equal shares, there could
have been no amount which Colman was obliged to pay to
respondent and mo obligation in respect of which appellant
couald be surety or 6o-principal debtore In other words,
unless the inequellty of incidence to which I have referred
occurs within the two year period, appellant is absolved,
Now although the company defamlted on bills held by the
shippers in June, 1952, within the two year perled, the
bank dld net press thelr claims, The éompany wes Dplaced
under provisional liquidation on the 6th Novembsr, 1952,
and respondent paid the bank end the shippers under its
guarantee well after the two year period had elapsed.
Only then could the inequal incldence of the loss ariss
and with it respondentts claeim for sdjustment which
appellant underwrote,

' There 1s a degres of niceness in this
argument which appeals yet at the same time sounds a

warning that closer scrutiny 1s called for.

A litigant is of course not bound
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by admissions on points of law made by his Counsel during
argument, However, Mr. Colman made an admission
which, to mynmnd, heips to uncover the fallacy in his
argument. He admlts that 1f the company had been forced
into liquidation early during the cufrency of the two
year period, if it had no resources from which a dividend
might be expected and if respon@ent alone had been celled
upon to pay the guaranteed debts before the expiry of
the two years - or if it had become apparent that it
would inevitably be so called upon - appellaent would
have been liable on his guaranteé even 1f the amount of
Colman's indebtedness teo rgSpondent was ascertalned and
rgepondent was called upon to pay more than its molety
only after that psrlod had elapsed, He argued that
there is nothing on the papers to show trat at anv stafe
during the two years was 1% gééﬁé that the company would
not meet 1ts obligetlons or that respondent would be celled
~upon to pay one penny more then Colman,

I agree with appellant!s Counsel that
appellant?s guarantee canngt bs extensively lnterpreted

»
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by invoking terms of an agreement between respondent and
Colimen, But appellant!s guarentee refers to some incldents
of the latter. It recites the fact that respondent and
Colman have undertaken to mske good to each other any

losses incurred by either of them in granting the satd
guarantees, Now a man suffers a 1l0ss when passiva without
the esccrual of corresponding activa .become 1ncideﬁt upon
his estate, whether or not he is awa?e of it, The fact

of the loss and 1lts exztznt may bs escertalned subsequently,
ﬁere 1t 1s clesr thet respondent Jointly with Colman
suffered such a loss during the currency of the two years.
The expressed objJect of their agreement was that such loss
would bs diztrihuted equally between them, Appellantts
guarantee was Intended to support Colman's c¢redit in this
regard vis-a-vis raspondent., It 1s agéinat this
baékground that we must 1nterpre§ the words "Wfor the due

and punctual payment by Colman of all such amounts as he

may become obllged to _pay to the Feldman Company 1n

pursuance of the obligations undertaken by him as herein
before set outh,
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To my mind the words "become obliged"
have no temporal significance, Those words are used merely
because the parties were underwriting each other's credit

for a continuous period lying in the future. As far as

dles cedlt or dies venit are concerned those words are

perfectly neutral, - Just as in th® cemse of the losses I

have reférred to, 1t may emerge only ex post facto that

Colman has become obliged to pay. Suppese that at the

end of the second year, it becomes clear that respondent

and Golman_Joiﬁtly had been incurring steadily Increasing
losses although, relying upon reépondent's cfedit, the bank
and the shippers had not called for payment, and suppose at
the tine Colman and the company aré both hopelessly bankrupty
can 3t be.sald that appellant gebs .off scot~free merely
because the losses had not been ascertained and respondent
had consequently not called upon Celmen to share them
equally? I think not, The Iinterpretstion ﬁf 8. document
must be conformable to its object, In my opinion the words

"as be may become obliged to pay" following upon the words

"such amounts" serve merely as a demonstration of the diff=-
erence (or differences, if ascertained periodically) be-

tween the share of the joint losses incurred during that

period which respondent had to bear and the share which
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Colman had to or could bear, When the fact was ascer=
talned that losses had been suffered or that they were
inequal in thelr incidence, seems to me ilmmaterlal.

I am confirmed in this opinion by the
words of the contracte, In the praamﬁle to his guarantes
appellant recites the reciprocal undertakinés of respondent
and Colman. He must be presumed, thersfore, to have been
scquainted with its termsf The clause containing those
undertakings, which I have quoted »abnve, contalns no time
limit, nor & stipulatlion as to whan the vartles would
make good to each other any losses incurred by them in
granting the guarantees to ths shippers and bankers,
which guarantees,.on the contrary, were limited in tims
to two years, As betwsesen respondent and Colman, therefore,
one party who, after that perlod, has pesid more than a
half share of the losses incurred by them during that
period, would bs entitled tq claim edjustment from the
others Over and :above rsferring to "all such amounts
as he (Colman) shell become obliged to pay to the
Feldmen Company in pufsuance of the obligations undertaken
by him as herein before sef out", appellant?s guarantes
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specifically provides that "my 1iaebility hereundsr shall
be a continuing 1lisbility until Colman has performed each
and every of his obligations-as aforesaid" . . In clear end
expllcit terms these phrases embody an undertasking to be
liable as surety for, and co=~principal with,Colman also
if under the reciprocal underteking Colman bocomes liable
to respondent by reason of a payment made by the latter
after the expiratlion of the two years perioda

It follows that, dut for the words
"my 1iasbility hereunder shall endure for a period of (2)
two yegrs" occurring in appellant's guarantee, the position
would have been clear and appellant would have had no -
defsnces

The question then arises whether these
words negative the clear meaning of the phrases I have
cited with the effect thgt appellantts 1llability 1s
excluded 1f Colman does not become liable by a payment
made by réspondent within thét period,

Now the words "my liabllity hereunder

'

shall endure for a period of (2) two years® cannot mean
that appellant?s liability is discharged by effluxion of

timea That would be inconsistent with the stipulation
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that the 1liabillty shall be continuing until Colman has
.performed each and every obligation, The words wvannot
therefore be interpreted litorally, If in their context
they appear to bo amblguous, that meaning will naturally
have to be ascribed to them, which will not be repugnant to
the other clearly expressed intentions of the author,

‘The clue 1lles, I thinkyin the preamble
to appellant!s guarantee, It contalins e triple repvol:
(1} to Colman's undertaking tc grant guarantees to thé
company's shippers and bankers; (2) to the reciprocal
underteking by rsespondent end Colman and (3) to Colmants
undertaking to furnish respondent with guarantees of
other parties 1n respect of his obligations under (2)¢ (1)
and (3) co;tain time clauses in identicel terms, (2)
contains no time clause. Tt would do no viclence to the
words as used in appellant's guarsntee 1f they are read to
express a meaning corresponding to that which obviously
they bear in (1), i.c. that appellant weould be lisble
only if the smount, glving rise to bolman's liability,
becomes owing to the shlppers or bankers within the perlod

govered by the guarantees to those shippers or bankers,

I cannot give any other rational interpretation to those
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words in thelr context, That 1s the sense in which they
were probably intended to be understood and which they

should be held to conveye

The appeal is dismissed with costs,

g,\;ﬂ_k A

s ———

Fagan, J.A,

Steyn, J.A, (o emred
de Beer, J,A.

Reynolds, J,A.



