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IN.THE SUPREME COURT OF SQUTH AFRICA.

(APPELLATE DIVISION).
In the matter betweeniwm

FREDERICK STETHEN COCKERAN
Appellant

and
REGINAM Respondent
Coram:=  Van den Heever, Kmmxkzxy Fagan, Steyn, de Beer et

Hall, JJ.A.

Heard:~  28th November, 1955, Delivered:~
,5/19‘2,/(75"5".
VAN DEN HEEVER, J.A« J UDGMENT.,

Appsellent was tried In the Cradock

Circult Local Division before Jennett, J,, and assessors

on an indlctment for murdere. ﬁe-was cenvicted of culpeble
homicide and sentenced to three years imprisonment with
compulsory labour, Leave having been obtsinedhe apﬁealed
to this Court against the severity of the sentence.

The appellant 1s 42 years of age and
his wife,Awhose deeth was the subject matter of the
charge against him, was 40, At the time of her death
they hLaed been married for some 9nyears, Durlng their

marrisge, it would appesr, appellant had had an effair with

'9/ snother tevvevoscr et ien



another woman, but it 1s clear from the evidence and the
triel Court found that at the time of the death of deceased
the couplé were on good terms with each other,

Appel1ant was station master at Dassie~
deur, a rather isoclated apot, Shortly before har
death deceased was biltten by a dog, ss a result of which
she had to go to hospital at Cradock with a septic foot,
She stayed in hospltal for nine dgys and returned home on
the l4th of Februsry, 1955, Appellent who had to fend
for himself In the meantime, was overjoyed and welcomed
the idea of eating well again, Another ground for

iniFated
satisfaction was that he was on the point of beingwinéaood

in _ a masonlc lodge, sugething to which he had aspired
for yearss

The next evening Yefore he went home
from work he ahd some other rellway workers had thelr
halir cut by one Meyer. They adjourned_eve?y now and
then for s drink in s neighbouriné empty house, but appellant
was not-notiéz?iy under the influence of }1quor, After
the hair~cut Meyer asked for a loan of appellant's saloon
rifle. | The whole party then proceeded to appellant's

home where his wife was busy serving the evening mesal,
3/ Appellant eseetsststossni e
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Appellant served some wine to celebrate his wifet!s returne.
He went into an adjoining room, came back and handed
ek

Meyer some cartridgess His wife the, owner of the rifle,

- objected to his lending it to Meyer, who, she sald,
became irresponsible when drunk, Both Meyer and
appellent denied this, All this was done and said in
good spirit; the etmosphere was jovial, In order to
reassure his wife beforé hending the gun to Meyer appsllant
hrought the rifle out of an adjacent room and said some-
thing to the effect that it could not even shoot, It
would appear that he wlthdrew the bolt once or twilce,
sayisfied himself by a cursory glance that 1t was not
loaded, pushed the bolt home, drew back the firing-pin,
sald "Amy, look here®, held the gun in an aiming position
and pulled the triggers A shot went off and his wife,
who was sitting at the table dishing wp, slumped forwards
over the table, She was killed 1nsfant1y, the bullet
having passed through her brain, Appsellant had shot her

~ix
at a distance of about4th§oé feet.
The men ell ran out and did not

return to thet dining-room until the police arrived.

I do not think there is any point in referring to
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appellant's actions after the tragedy save to say that he
was dlstraught. He reproasched himself that he, a
trained soldier who had been taught never to point a
gun towards a human being, should have done so and killed
hig own wifeo

| There 1s evidence, not denied by appell.
ent, that a month before these events he went through
exactly the same procedure with hils wife, On that
occasion, however, the incident closed with a harmless
click of thae riglef The decessed regarded 1t as a
joke and lavghed,

It is clear from the evldence that the
rifle had been defective for some time pricr to the
accldent. It did not consistently withdraw the _
cartridge from the breechs  Appellant used that rifle
more than anyone else. He should have been aware of 1ts
vagaries, but may have had more practice than others in

overcoming them,
In regard to the events immedlately

e oot

before the shooting,the followlng observations in the

judgment of the Court B guo:

"In the diningroom the accused withdrew the bolt and

5/ CloSEd ssvsessescsacensnasn
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closed it agalngs He admits that he did not look
agaln to see whether any bullet remalned in the
chamber or had been withdrawn into the channel.-
behind the chamber. He sdmits that had he looked
he would have seen if wlther of thesa things had hap~
pened., There was & bright light In the diningroom.
He relled for the belief that the rifle was unloaded
upon en actidxn which, he must well have known,
provided, to put it mildly, a most uncertaln test

in the case of this rifle,"

e
This statemnt 1s fully borne out by the
evidence; there can be no quarrel with it.
Appellant says that he merely pointaed

the rifle at deceased!s head. He admits to being a
4o

/
fair shots The following guestions were puﬂ and the

corresponding replles ellicited from appellant in cross-
examination,

"When you pulled the trigger, as you must have done,
the rifle was polnting directly at your wife's heed?
- In that direction.

Right between her seyes? - I dian't teke alm but
I pointed it at her,

You told us you can remember seeing her blue eyes

behind her glasses? - Yese

Did you point the rifle 2t her €7658?7 eecececesss AL

her head' = not at any particular spot,"

Appellant admits that In e Jocular way
6/ he ‘;CQGCIOQOQQQ.‘..
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he intended to frighten his wilfe, He had asked her to
looke Except for inserting a cartridge into the breeck
he had taken every step to make the play as resalistlic as
possible, even to cocking the rilfle, The Inference seems
to me inescapablg)therefong that he took dsliberate aim
right between her eyes, exactly where he hit her at a
range of six feet, I am confirmed in this view by
appellant's conduct after the shot went off, He knew
without looking that she was dead because he knew where he
had aimed and where he had hit her,

Mr. Addleson, who apvesred for appelle
ant, maintained that there were a number of strong mitiga~
ting factors which the learned trial Judge failed to teke
into consideration sr to which he did not give sufficient
wolght in assessing punishment, Counsel mentioned:
the loss and grief suffered by appellant at the 26 death
of his wlife to whom he was happlly married; the shock he
rgceived because of the circumstances of hils wife's death;
the social stigma and humiliation consequent upon his
arrest and trial; the effect of a santen;e of imprisonment
upon appellantts career; the financial lose; his cleen

record; his relstive lack of culpability in bringing

7/ about 60tecedrcnsegstisacees



about the death of his wifee

It was put to Counsel during argument
that these conslderations were presumebly advanced in the
Court a gquo. That was not 41savowed. The learned
Judge states that he had carefully considered all that was
sald 1in mitigation by Counsel ahd all the circumstances
of the cases In fact the circumstances advanced as
mitigating stere one in the face upon reading the record
- and coulq hardly have escaped the learned Judgs!'s
attention,

I must confess my inability to
understand Counselts reference to appsllantts relative
lack of culpabllity, That he might have committed a
nmore helnous crime is no mitigating circumstance,

During argument reference was made to Re. V. Nsele,

(1955 (2) S.he Pe 145). Counsel seemed to assume that
constructive intent ¢an no longer support a charge of

marder . That is to misunderstand the ressons for

Judgment in that cassee What was said was that "stuplditys
lack of foresight, negligence eececscesers cannot be a
substitute for the intent, actual or constructive, which 1s
requisite to support a charge of murder®, My brother

8/,80_1322},512?_0--.--000-0-1||m¢060
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Schreiner (at p. 148)  put 1t very clearly when he saids

"a man should not be found gullty of murder unless
he had the intention to kill either in the form of
an actual will to kill or in the form of an intention
to do an act known to be dangerous to life, reckless

mhether 1t ceuses death or NOt secsevseees

The Court a guo did not eipressly deal with the question
whether the Crown had succeeded in establishlng such
constructive intent, On the svidecnce it could rsasonably
have come to that conclusion, for the triel Court found
that.;gz must have known that the test he applied to ensure
‘that the rifle was harmless was most uncertasin,
Presumedbly, therefofe, the Court found in appellant's
favour that although the steps he took to ensure that the
rifle was unloadpd were hopelessly inadequate, he was in
fact so assured and therefore did not contemplate that
his act was dangerous to lifes

In & case like this it is difficult
to assess the extenustion which shouid be ascribed to the
remorse and shock suffered by the person whose act caused
the deakh of one near and dear to hime ' In the nature of

things it is usually one of %the family circle who falls a

victim to the reckless driver of a motor car or the rock-

9/ leSSeesessacsscortase
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less handler of firearms, If natural affection has
failed as a detesrrent 1n sdvance it goes to show that
external sanctions are neceeséry. There is force in
Mr. Barrett's statement that so mé& tragedles are sought
to bs explalned by the phrase: "I did not know it was
Ao

loaded,"” and remorse may be poignant, bua alweys too late,

The apprfach to an eppeal agalinst the
severity of a competeht sentence presents a noforiously
difficult prohlem,  As has often been stated, the assess-
ment of the pﬁnishment to be Imposed 1s pecullarly within
the discretion of the trial Court and a Court of appeal
should be slow to interfere, In the present case there
has been no misdirection on the facts or on the law and,
a8 I have sald, 1t would appear that the learned triel
Judge has taken into considerétion all theﬁfactors now

suggested in extenuation to us,

In Rex Ve Zulu and Others, (1951 (1)

SJ.A. 489, 494) Selke, J., has usefully collected a

nurber of judicial dicte as to whan a court of appeal
would be justified in reduclng an unduly severe sentence,
In the present case it cannot be said that the sentence

"is out of all proportion to the megnitude of the offence",
].O/In.  EEEXEEEE SN BN RFFENNYNEFEENEY NN
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In Zulu's case the learned Judgc ee% came to the conclusion

that the verlous phreses used all amount to much the same
thing, nemely "1s the gentenge so severe that it ought
not to have been :imposed". In certain types of cases
1t would be relatively easy to conelude that the senteance
is unduly severe in that sense, for example where an
accused pgrson with a bad record has stolen & pound of
sugar, Whatever terms we use, Qne element must always
be nf a subjective nature namely the appeal courtt!s own
notion of what an appropriate sentence would bea But
that cannot be the only criterlon, for it has often been
8ald that a court of appeal cannot substitute its own
discretion for that of the trlal court, Before 1t can
interfere 1t must he satisfied that the trial court was
wrong in Imposing so sevére a sentence. In other words
the disparity between its own estimate of & fit punishment

and that imposed by the trial court must be sc great as

to exceed a difference attributable to the exercise of

If I had sat as Judge of first Instence

11/ It eevecarvenns
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it 1s ax probable that I would have imposed a lighter
sentencs, but it would havs sounded in imprisonment,
not in a fine, I do nbt,thinkvthere would have been
any voint in suspending a portlon of the sentencg as the
onlﬁ reesonctle conditlion to impose would have been that the
appellasnt i; not convicted of pointing a firesrm at any
person during the period of suspensione Such a condition
to deter the appsllant should hardly be necessary and
woulé not be conducive to deterring others,

I cannot saﬂ that the sentence
awekens in me a sense of shock or oubtreages A comparison
with sentences imposed on reckless drivsrs who cause the
death of their passengers is not qulte satisfactory.
A driver who takes e chance off the road takes a risk that
¥ER an accident might occur, Fortunately such accldents
are npt always fatale The appellant, when he played a

kind of "Russian roulette" with his wife, must have

realised that if he made a mistaske, the consequences must

The consequences of the sentence of

tmprisonment to appellant may have induced me to impose a

18/ lighter songoearseqdddiensecs
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lighter sentence, The lsarned trial Judgé may heve
éonsidered thet the imposition of an effectively deterrent
sentence was called for. In that case I cannot say
that he did not exercise his discretion in a judicilal
manner, South Africans are fast becoming trigger happy.
Emotion should not be a gulde in o case such as this
and I can find no rational ground upon which I can
interfere with the sentence imposed by the Court a guo.

In my judgment the appeal is

dismissed snd the sentence confirmed,

QLM e N
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‘

At 9,30 a,m, - 25,8,1955,

Mri Addleson; Does your lordship wish the accused to be in

the dock for the verdict?

JENNETT, J.: Yes, Mr, Addleson.

JUDGMENT _AND _ VERDIGT.

JENNETT, J.:
On the evening of Tuesday the 15th February of

this year in the station master's house at Dassiedeur; the
wife of the accused was killed insténtaheously by a .22
bullet which entered her skull on the innher side of the left
eye and caused contusion of the brain, "The shot that caused
her death was fired by the accused from a spot about six

or so feet from the deceased on her left hand side,

Before dealling with the actual circumstances of
the shooting it would be a8 well if I review shortly the
relationship between the accused and the deceased prior to
the tragedy as disclosed by the evidence,

The accused 1is 42 years of age and the

deceased was 40 years old. They got married in 1946 and

had lived at Dassiedeur sinece 1949, According to him
their married 1ife had been happy. Botha, & relleving
foreman at Dasgsiedeur, had had hls meals with them for
about six monthe preceding the itragedy, and had at some
earlier time boarded with them; according to his evidence .
they appeared to be a couple on good terms with each other,
We see no reason to disbelieve his evidence.

On Monday, the 14th of February of this year the
deceased had returnéd from the hospital‘at Cradock where
she had been for about nine days with a septic foot. The
accused says he visited her there from time to time as
often as he could and he took her presents on those visits,

Sigter Nel gave evidence which supports his testimony in

10
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this regard. According to her evidence they appeared to
be a perfectly happy couple,

On this evidence we can come %o no other éon-
clusion but that the accused and deceased lived happily
together., Moreover, again according to the evidence,
accused had been granted leave commencing about the lst
of March which he and the deceased had planned to spend
together.,

After six o'clock on the evening of the BhOOt;
ing one Meyer, & railway patrolman living at Dassledeur, 10
had performed the services of barber for the accused, Botha
and Wright, a learner foreman recently arrived at the
station, While Meyer was busy with the haircutting the
deceased had come to the group at the station and after
some friendly words had arranged that accused, Botha and
Wright would have supper at her home at about 8 p,m.
Accused and Meyer had some three brandies during the hair-
cutting operations and when these operatlions were over the
four men had gone to the accused's home, Meyer had gone
with the others because he had asked the accused for a 20
loan of a .22 rifle and accused had agreed to lend it %o
him there and then.

Botha arrived at the house a few minutes after
the others, While they were all in the diningroom accused
had opened a bottle of wine to celebrate his wife's return
home, Accused then entered upon the process of handing
over the rifle to Meyer. He flrst handed Meyer some
bullets which Meyer put into hie pocket, and he then took
the rifle into his hands. Accused 8ays he fetched the
bullets from the bedroom and then took the rifle by 30
reaching for it into a spare roon thét leads into the
diningroom, Meyer says accused went 1nto the spare room

where he obtained the rifle and the bullets, Bothals
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evidence ig that he saw accused emerging with the rifle
from the bedroom,

The Crown does not rely on Meyer's evidence
where it conflicts with that of the other witnesses. With
that attitude the Court has no reason to disagree for
reasons which I do not think it necessary to detall now.

At that stage the deceased was seated at the
diningroom table and had already placed food on three plates.
When she realised that accused intended lending the rifle
to Meyer she voiced an objection, alleging that trouble
would result as she claimed that Meyer had on a previous
occasion shot at some coloured youngsters, Meyer denied
the allegfdtion and accused supported him. The accused then
manipulated the bolt mechanism of the rifle in the manner
normally used to eject any bullet in the chamber, pulled
back the cocking pin; raised the rifle, aimed it at
deceased's head and steted. "Kyk hier, Amy, dle geweer
kan niks maak nie" or "die geweer kannie skict nie", His
wife looked up, he pulled the trigger and the fatal shot
was fired, Deceased slumped over the table and it 1s
clear she died instantaneously. Accused exclaimed: "0, God,
ek het nle my vrou geskiet nie'". All the men went out of
the room at once. The police were telephoned for and also

a doctor, They arrived an hour or so later.

Accused according to some of the evidence was
crying and upSet‘When they arrived. To one or two of the
persons who érrived he said he had been in the Special
Service Battalion and whilst in the Army he had been
taught not to polnt a gun at anyone and that in spite of
that he had done so to his wife.

Before I consider the Crown's main contentions
I should say a word about the rifle. It 1s one that was

used at times by the accused, the deceased, Botha and

A
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Meyer. Head Constable Nel, the firearms expert, stated
that it was not a good rifle. It has no éafety catch., It
cannot be fired if the bullet machanism only is operated.
It can only be fired 1f the cocking pin is specially drawn
back. When that is done a slight turn of the end of that
pin will put the rifle on safety. The trigger pull is
lighter than that of the usual rifle of the same calibre.
In addition the ejector mechanism is defective., The re-
tractlion of the bolt mechanism generally wilthdraws the
bullet from the chamber but very often it does not eject
it out of the channel behind the chamber and on occasions
the bullet 1lles 1n that channel in Buch & position that the
closing of the bolt will re<insert the bullet in the chamber.

On most occasions, however, it falls out of the chamber

and lies in the channel 1in such a position that closing

the bolt will not effect the re-insetrtion of the bullet
into the chamber. In view of the weight of the lead of

the bullet the feature just deseribed is what one would
expect. According to Botha on about one occasion in

twenty the withdrawal of the bolt does not move ﬁhe bullet
from the chamber., Botha says he and the accused had ‘
discusged that feature, Botha says he did not know of

the safety position createdrby turning the end of the
cocking pin as described by Head Constable Nel, Accused
says he too dld not know of it.

For the Crown 1t is claimed that the accused
committed murder when he fired the shot. The defence on
the other hand claims that the necessary intention to
kill has not been proved and that the proper verdict is
one of gullty of culpable homicide. The Crown is handi-~
capped by the complete absence of any evidence disclosing
a motive for the accused to effect the death of the

deceased.

10
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Counsel for the Grown contends that the
accused loaded the rifle or knew 1t was 1oa&ed. Support
for that contention 1s claimed on four grounds: Botha
saw accused emerge from the bedroom with the rifle; the
bullets were kept in the bedroom and the rifle in the spare
room. It was not necessary for the accused to take the
rifle to the bedroom and, so the Crown submits, from the
fact that he did so must be inferred the fact that he
took it there to load it. In our view Botha may well be
genuinely mistaken but in any event 1t is highly unligely 10
that the accused would have risked loading the rifle - an
operation accompanied by a d;stinct nolse in the case of
the rifle concerned - with so many peoﬁle near and in a
position to hear that noise. Then says the Crown the
accused without ascertaining that his wlfe was dead,
telephoned to obtain a doctor alleging that she was.
Accugsed says he asked Botha whether she was dead and that
Botﬁa replied affirmatively:. Botha Bays that his reply
was that he did not know. It seems to us to be a glender
ground for inferring that the accused intended to kill 20
her that he assumed, if he did, without verifying the fact,
that hlg wife was dead.

The third ground relied upon by the Crown is
that the accused's actions designed to ensure that the

rifle was unloaded were so inadequate, having regard to

.the defects of the rifle, that he could not have meant

to ensure that it was unloaded, I shall later describe

those actions. It seems to me that this argument is

answered by what 1s probably the strongest feature in

favour of the defence, namely, the fact that the accused 30
did take a step that had at least a faif chance of

effecting the unloading of the rifle if it was loaded.
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Finally it 1s said by the Crown that to
account for the presence of a bullet in the rifle the
accused invented a false story. Adéording to the accused
he had gone to Meyer's house on the previous evening with
the rifle. On the way he had seen & big hawk, he had
loaded the rifle and approached the hawk with a view to
ghooting 1%, but it had flown off before he could effect
a shot. He ﬁad released the cccking pin but did not
remember unloading the rifle. Accused says he told Meyer
he had seen a hawk; Meyer says accused sald he had shot
a hawk, It is necessary only to say that in this conflict
we cannot be sure that the accusedl's version is not the
true one. In any event there 1s the possibility that the
deceased, who uséd the rifle frequently, had loaded 1t
during the Tuesday and falled to unload ity

In the result it seems to us that the grounds
relied upon by the Crown are not singly or cumulatively
capable of sustaining the burden of providing an irresist-
ible inference that the accused either loaded the rifle
that evening or knew when he took it up that the rifle was
loaded. In that view the onus of proving that the accused
had the necessary intention to kill has not been dlscharged,

In the diningroom the accused withdrew the
bolt and closed 1t again. He admits he 4id not 1look to
see whether any bullet remained in the chamber or had been
withdrawn into the channel behind the chamber., He admits
that had he looked he would have seen if either of these
things had happened. There was a bright light in the
diningroom. He relied for the belief that the rifle was
unloaded upon an action which, he must well have known,
provided, to put 1t mildly, a most uncertain test in the
case of this rifle. While it 18 clear, therefore, that

the Crown cannot possibly succeed on the charge of
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murder, it is equally clear that the accused is gullty of
culpable homicide in accordance with his plea.

In the result a verdlct of guilty of culpable
homicide is now entered. To that verdict will be added
the words: assault with intent to do grlevous bodily harm
is not involved.‘
¥r, Rogers: The accused has no record, my lord.
Mr. Addleson: I do not wish to tender any further evidence,
my lord, but I wish to address the Court briefly in miti-
gation. , ' 10

¥r, Addleson addresses the Court,

JENNETT, J.: We would l1like to adjourn for a short while

to consider the points that have been raisged by Mr,
Addleson.
Court adjourns at 10 a.m,

At 10,10 a.m, ~ £5.8,1955,

JENNETT, J.:
We have carefully considered all that was said in
mitigation by the accused's Counsel. I have earlier this
morning described how the accused caused the death of his
wife. I am afraid that I have taken a very serious view 20
of this case. The pointing of a firearm without more is -
penalised by Law by imprisonment that may extend to six
months.
My assessors have persuaded me to reduce the
sentence I had decided to impose., I willingly yield to
thelr persuasion because it'is not a pleasant task at any
time to sentence anyone, 1 must frankly confess that I
found the decision as to the sentence in this case the
most difficult one in respect of sentences I have ever
had to make. | 30
Having regard to all the circumstances in this

case I feel compelled to sentence the accused for his



