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IN THE SUFREME COURT or SOUTH _ AFRICA

(Appellate Division)

In the matter between

ACHMAT . ABDULLAH Appellant

and

REGINK.A .Respondsnt

CoramsCentlivres C.J.,S3chreiner, Fagen, de Bser et

Reyno 1d8, JJ <A

Heard: 13th. March, 1956, Delivered: !q - 3-1415“L

SCHREINER J.A. i The appellant was charged be=
fore a reglonal mgglistrate on one count;of housebreaklng
with Intent to steal and theft and on one count of ree
celving stolen property knowing it to have been stolen.
On the firat count he was convicted of theft and sentenced
to one year's lmprilsonment; on the second count he was
convicted and sentenced to five monthsvimprisonment. He
appealed to the Cape Paovinqial Division which dismissed
his aeppeal but increased the sentencpsvto two years' ime
prisonment on the first count end one years imprisonment
on the second count. Lesave to appeal'to thks Court upon
the alteration of the sentences was refused by the Cape
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Provinclal Divislon but was granted by a member of this
Court under section 105(2)}(c)(ii)} of the South Africe
Act, as subatituted by sectlon 4 of Act 32 of 1952,

Before leave was granted the
magist;ata was requested to furnish his reasons for the
septences imposed, and thosevreaeona form part of'the res
cords The comment was advanced in this Court that the
magistrate had in his originel reasons deslt only with
the convictions and hed not dealt with the sentences, and
1t was submitted that the Cape Provinclal Division would
have been in a better posltion to Judge of the appropristes
neas of the sentences had it called for the mggistrate's
reasons therefor. This criticlism may be justified In re-
lation to count 2, where the ground of éppeal related
purely to the merits and was so treated by the magistrate.
But the ground of appeel on gxmmurfi count 1 was that "The
"Magistraete erred In finding that the sccused received or
"was gullty of theft in respect of any goods, other than
"twolve watches.” What was put in 1ssue wes dkmxmform
thus not the convictlon but the serlousness of the offence
1.6 the sentence; and as I resd his Judgment that is the
besis on which the megistrate dealt with the mgtter. Fls

further reasons provided some elsboration of the earlier
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ones but were largely concerned with explaelning why he had
found the appellant gullty of theft and not of housebresk=
1ng.to steale.

The Crown's case agelnst the
appellant on the first count was that he had instigated
one Pebecy Muller snd sn assoclate to bresk Into a jewelm
ler's shop in Cape Town and steal jewellgry, that this
erime was carrled out and that the followlng day the
appellant recelved from the perpetrators jewellery to the
value of about £2500s The appellant's arreat about a
week later followed upon an attempt by him te "doubleucros;
Percy Muller and his fellow housebresker by engeging bogus
detectives to rald the party at the appellant's house, prew
tend to arrest the appellant and take hlm away together
wlth the stolen jewellerys Thls treachery was presumably
what led Percy Muller to glve evidence agalinst the appels
lani. In the possesslion of a femalelacquaintance of the
appellant!s were found, sbout the time of his arrest, a
dozen or more watches which hed formed part of the stelen
jewellerye. Theae watches the appellent hed handed over
to her and the defence was that they were the only element:
of the stoien goods that had come into his hands. The
maglstrate did not find the sppellent guilty of house=
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=breaking becéuse, it seems, he was not wholly satisfied
~ with the evidence of Percy Muller and of enother Crown
witness, Davld Kayser, to the effect that the appellant
arranged and Instigated the housebgeaking. But the evie
dence of the same two wltnesses, snd of qthers vho were
also persons of doubtful cherscter, teken inkm conjunction
with the patently false evidence of the éppellant, sétis-
fled the megistrate that, as he put it, "the accused's
fagsoclation with the stolen goods was of a larger scope
"then that admitted by the defence and that he,therefore,
whiieda
"had greater gullt than thaE~he was preparsed to admit,"
The maglstrate nowhers explalins what, concretely, this
conclusion aﬁopnted to, but, since he refrgined from
finding the appellant gullty of the housebregking, I think
the
that he mugt have meent that kXkwmxx eppellant took over
from Muller s very lerge part, if not substantlally the
whole, of the stolen Jewellery, knowing thet Muller had
obtalned it in the way he had.
The Cape Prov;nclal Divislon
took the vlew that the sentence of twelve months imprison=
ment was altogether too llght a sentence even for a first
offender, which the appellant was. There is much to be

sald in favour of this views The value of the jewellery -
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was consldersble and the knowledge which the appellent must
have had that it came from & housebresking and not from
soma less serious form of theft was also a facbor in
favour of a severe penaltyes But, unfortunately, BEYERS
A.J., who gave the court!s judgment, dealt with the case
as 1f the appellant had been found guilty)or at any rate
was guiltyjof the housebreaskings So the learned judge
says, "I; a crime of this kind, instigated = as the
"evidence appearas to me to show quite clearly « by the
"accused who got these two men to breek in and commit &
"burglary of this particular msgnitude and charscter,
"twelve months with compulsory lsbour appears to me to be
"quite Inadequate." And it was cleérly on this basis
that thé court Increased the sentgnce.

Now ag appeal court is entitled,
in consldering whether a sentence should be incressed, fo
examine the evldence and meke up its mind whether the
lower court took a sufflclently gerious'view of that evie
dence. But to trest an accused person who has been found
guilty of one offence as 1f he hed been found gullty of a
different and more seriéus offence would be going much
furthey than 1s warrsnted either by euthority or by the
principles governing the procedure in crimingl matters.
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There have, it is true, been csses in which this Court,
under powers similgr to those contsined in sectlon 98(2)
of Act 32 of 1944, has altered convictions of one offence
to a conviction of a different and, &s would be generally

underatood, a more serlous offence (See Rex v. Sandersaon,

1941 A,.D. 121; Rex v. von Elling, 1945 A.D. 234; Rex Vv,

Mkwanazil, 1948(4) S.A. 686)s But in tﬂose cgses the senw
tences were not effectede It would not be legitimaste in

a case llke the present for the appesl court té change the
verdict to one of gullty of a more serious offence and
then incresse the sentence to mske it sppropriate to.the
letter.

There remains the fact that en
the magistrate's findings, although the appellant wam not
a party to the housebresking, he was gullty of a very
serious theft of the nature of recelivinge Thls Court is
not precluded by the error of fhe Cspe Provinclal Division
from itself coming to the conclusion that thers 1s such

glaring inedequacy in the sentence (cf.Regins v. Theunis=-

sen, 1952(1) S.4.201 at psge 204) as requires en Increese
of the‘sentence, and therefore, the Iincrease having alm
ready been made, that the eppeal should be dismisseds The

-

case seems to me to be a borderline ons but on the whole
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I have come to the conclusion that there 1s not sufficlent
Justification for éhls Court to declde that thﬁmggistrate's
sentence on count ohe i1s so inadequate as to call for in~
crease, on the assumptlion that the appellant's éuilt a4
not qxtend to complicity in the housebreakinge. The
appeal dn this &ount must thersfore succeed.

The second count was one of recelve~
ing a camera snd twe paé? of binoculars knowlng them to
have been stolen. Thqyformed part of about £1600 worth
of goods sfolen by housebresking from a g?&m In Cape Town,
The goods proved to have been received by the appellent
were worth about £100. The housebreaking underlcount 2
preceded that under count £ 1 by some three weeks; the
appellant recelved the camera &and binoculars a few dsys
before he received the Jewellery the subject of count 1.
In dealing wlth the sentence on the seqondAcount BEYERS
A.J. saild, " Again I find this sentence wholly inadequate.
"Why the maglstrate imposed this sentence I do not know,
"but it certsinly does not meet the exigencies of the
feyime,” it woulq have been prefersble 1f the Cape
Provincisl Division hed asked the mag@strate why he had
iﬁposed the sentence whilch he Adige. fhis was ndt dons but

we have the magistirate's ressons for sentence in regserd
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to thils count. He says, " In sssessing the quéntum of
fpunlshment which should be imposed on tbis couﬁt, the
ficourt bore in mind the princdple that where there are
"more counts than one, regard should be had to the cumue
flative effect of such sentencess Had the sccused suffered
"a conviction on this count only an appreciably more severs
"gentence would have been imposeds In view of the sentence
"of twelve months on the first count the court consildered
thet a just sentence in respect of this count would be
M"one of five months imprisonment with compulsory labour."

I @6 not think thet if this
stetement of the magglstrate's ressons had been before the
Cape Progincial Division it would, or should, have chenged
its view gs to the lnadeguacy of tﬁe sentence. The
principle to which the magigtrate refers should no doubt
be borne in mind, especially where there are a number of
countas and the totsl punlshment appears to be harahs In
such cases the sentences gn the several counts may be
arbitrarily reduced to produce & ressonsble result when
taken together; or, prefersbly, the whole or part ofvsome
of the sentences, where they consist of imprisonment,may
be made to run comcurrently with others. But in the

present csse there was 1little room for the application ofj
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the principle espplied by the megistrate. There were only
two counts and they were lndependent and serious. The
camera and binoculars were valusble articles; it seems
improbable that the appellant was unsware that they had
been obtsained bx housebreakings It has not, in my view,
been shown that the Cape Provincial Division was wronglin
- increasing the sentence on this count,

In the result the appesl is
allowed on count 1 and the sentence of one yearls
lrprisonment with compulsery lsbour is restored. The

appeal on count 2 is dismisseds

Centlivres, C.J.,

Fagan, J.A. ( —
. oyt

de Beer, J.A.

Reynolds, J.A.



