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I THE SUPREME _COURT OF _SOUTH AFRICA, giQchvigJ

(APPELLATE DIVISION)

In the matter between 2

JAMES ALEXANDER MACLEAN Appellant

& . ‘ ’

Js D. HAASBROEK N,O, 1st. Respondent
FARMERS! ASSISTANCE BOARD 2nd Respondent

MATTHUYS DANIEL NAUDE N.O. 3rd Respondent

CORAM : Centlivres C.J., Hoexter, 8teyn, de Beer et
Reynolds JJ.4. :

Heard := A4th December 1956. Delivered 2 /3 -i3- AT

JUDGMENT
CENPLIVRES Co.J. 3= ¥hen the Court gave judgment ip this
matter on October 1lst, 1956, it said that "there will at this
staje be no order as to costs in the Prbvincial Division or
fin this Court but the appellant or the respondents may on
"notiée to.the Registfar cn or before October‘lsth Tequest
"this Court to hear argument on the question of costs. "

Notice was duly given by both the appellant and the
e
N At 1&\51'3«

" respondents that they desired to have the question of costs

argued.

In his petitton to the Provincial Division the appell~



2
ant asked for coéts of the application to be paid out of the
costs of his estate and "no order as’to‘costs against any of
"the respondents or any of the creditors unless they oppose
"this application; " The cré&itors, who wele sérved with~a
copy of the peiition bﬁt were not cited as respondents, did
nof appear in court to opﬁQse the granting of tﬁe application.
The first respondent, whﬁ is a mggistréte aﬁd who was cited
in hié capaclty as chairman and presiding officer at a meeting
of creditors of the appellant, made common cause with the third
respondent in opposing the application. The third respondent
had been elected trustee under Sec, 16(3) of Act 48 of 1955.
He was cited in his capaclity as trustee of the gppellant's
estates At a meeting of appellant's crdditors the following
resolution was passed 3
" Dat ingeval die aansoek om hersiening mag slaag en
dit blyE dat dlie boedel van die applikant nie aanspreek-
1ik 1is ﬁir die koste wat aangegaan is tot:op datum van
besliséing nie, dan sal die krediteure verantwoordelik
wees vir die gemelde koste. .
In the Provincial Division as well as in this Court both
the first and the third respondents were repre#ented by counsel,

On appeal to this Court the first and third respondents were

represented by separate cpunsel. The second respondent,



the Farmerst Assistance Board, took no steps to oppose the
application m#dé'by the appellant; We were informed by
raspondent— | c¢lient

counsel for the first xypmiimwk that hils riimam had been
duly authorised by the State Attbrney to cqntést the proceed-
ingse

| Mr. Steyn, who appeared for both the first and third re=-
spondents, ébntended that the first responden# should not be
ordered to pﬁy any costs, because it is an accepted principle
that when a public officer acts in a judieial or quasi-julic-
jal capacity costs should not be awarded against him. That
is no doubt the positign when an'order for costs is sought
against a public officer acting in such a cap;city $ he
is entiﬁled to resist the order not only on;fhe ground that
he acted correctly but also on the. ground that, even if he
acted-incorrectly, he acted in a Judicilal or;quasi-judicial
capacity. - But where, as in the present case, no costs
are sought against him unless he opposes, the position is
dlfferent. In such a case I can see no reason why, if he
opposes unsuccessfully, he should not be ordéred to pay the
costs occasioned by his oppésition unless there are cirfum=-
stances which ehtitle{ the Court in the exe;cise of its dlse

cretion to make no order as to costs. As the first respond-

ent acted in a judicial or quasi~judiclal capacity he had
no personal interest in the

X  RatE&SmmY
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result and he should not'have taken sides. He should have
submitted to the judgment of the Court and he could, if he
had wished toado 80, have'filed h?s reasons for coming to

the decision which was the subject of the attaék. If auth-
Ofity is required for the view I have éipressed reference may
be made to Alexander v Bokgbggg Municipality (1908 T.S. 413

at De 419)0

Mr._Steyn relied strongly on the case of Paarl

African Trust Company Limited v Magistrate, van Rhynsdorp

and Others (1941 C.P.D. 78).which was also a case under the
Farmers?® Assistance Bear® Act. In that case the Court set
aside a certain ruling given by the prééiding officer at a
meeting of credltors and made no order as to costs. The appe
licant in that case sought an order for costs against the
debtor "and also sucb other of the respondents who appear to
"Oppose;“ Costs were not awarded against the debtor because
(p. 86) "he was in no way responsible for the'?uling and has
'not appeared to oppose;“ The magistrate, who had presided
at the meeting of creditors, opposed the granting of the
application. On p. 86 ggng;_g; sald 3=

" As regards the question of costs, it is true that
the applicant has begn compelled to fome to Court to
establish his rights which have been infringed. This

infringement, however, was caused by what was in my opine-

oy :
ion an incorrect ruling ¢g the magistrate, as presiding



n officer, on a aifficult point of laws The ordinary
rule is that costs a;; not given against a court appealed
from, or the decisions of which are brought under review.
Lansdown's Liguor law (p. 81}« See also ‘the remarks

of De ¥illlers C.J. in Klipriver Licensing Board v
Bbrahim (1911, A.D. 458 at¥p. 462). "

The passage referred to by Howes Je in Ebrahim's case
appears in the judgment delivered by Lord De Villiers C.J. and

15 as follows 3=

B I am satisfied;however, that in a case like the
present where the.tribunal from which the ppeal comes has
acted in a judicial or guasi-judicial capacity, and no
question is raised as to the good faith of such tribunal,
or as to the legality or regularity of its proceedings,

it should not, in case of an appeal to a Superior Court,
be subjected to the payment of the costs of such appeale.
In the present case the Board acted in a gquasi~judicial
capacityy there was perfect good faith on its part, and
although it may have gone wrong in its interpretation of
the law there was no lrregnlarity or illegality in its

proceedingse "
The am passage which I have cited from lord De Villier's

Jjudgment must be read with what he said on pp. 462 and 463 viz:

" As to the case of Alexander v Boksburg Municipality
(1908 T.S. 413), that has no application to the preseént

case. For here the Board did not appear to oppose the
appeal" (to the Natal Provincial Division) "It is not
necessary to decide what the position would have been if

it had appeared xw in oppbsition. "



the "
In my opinion the Court in/Paarl Africa Trust case
~

(supra) erred in not awarding costs against the presiding
officer. : . _ '

- Another case referred to by Mr. Steyn 1s Deneysville

tateg Limlted v veyor=General (1951 (2) S;A. 68)e In

that case 8lso costs were asked against a public officer if

he opposed. He did oppose but notwithstanding this Ogllvie

Thompson J« saild at p. 82 :=

" Wnile T am not without some sympathy for the applicant
who has been obliged - no doubt at considerable expense =
-to come to Bourt to vindicate what I have held to be its
rights, it seems to me that, having regard to the general
current of the decisions and in the light of the specific
precedent of the Margis! case, I should exercise my dis-

cretion by making no order as to costs . "
The Marais case referred to by Ogilvie Thompson J. is the

case of Marals v Surbeyor~General (1930 C.P.D. 291). Ogilvie

T.o on Je« pointed out at pe. 82 of the Deneysville case

that the petition in the Marais case contained a prayer for
costse In the Marais case, therefore, the Surveyor-General
* was entitled to come to Court gnd oppose the prayer for costs
| against himself and for the reason I have alfeady given the
Court in that case was jﬁstified‘in making no order as to

’ the 3
costse. In my view the Court in/Deneysville case erred in

. not awarding costs against the public official,



 ur, Steyn did not contest the liability of the third
respondent to pay costs in so far as he represe;ted the appell-
ant's creditors who b§ resolution authorised ﬁi@ to defend the
application made to the Provinclal Division but he contended
that’no order should be made compelling the third respondent
to pay cosis de bonis propriis. "?he third r%;pondent was
elacted as trustee by the appellant’s c:editorsjunder Sec,. LS'
of the Farmers® Assistance Beard Act and under Sec. 17(2) the
provisions of the Insolvency Act apply ggtatiglggtagd;a. Bec.
73 of the Insolvency Act (No. 24 of 1936) requires a trustee
to obtain the authority of creditors or the Master before he
institutes or defends any 1eéa1 proceedings. | In the present
case the third respondent duly obtained the authority of the
creditors to opposé the appliéation made by the appéllant.
That opposition was made in what weF® concelived by the creditors
to be in their interests and it cannot be saié that the third
respondent in carrying out the wishes of the creditors did
anything improper. | It is true that the third respondent
may s#ee be said to have been acting in his qﬁn interests also
in opposing, for if the application had failed %; would have
been entitled to remuneration for his work in administering

n
I

and liquidating the appellant'!s estate but I do not think that



algnt

thatpis-a ground for ordering him to pay costs de bonis

bropriis. In view of thé resolution of credifors he would

hév; failed in his duty 1f he had not taken active steps to
oppose the application and the mere fact that he was also per=
sonally interested in maintaining his position;as tfustee
cannot, in mf view, render him liable to pay cdsts de bonis
ropriis.

As a result of the order made by this'Court on appeal
th; third respondentlis ne loﬂger a trustee 2 the effect of
thg order 1s that he has been divested of.the_assets belonging
to the appellant. The third'respondent has‘therefore no
tangible assets other than his own out of which costs can be
paid. The persons who should pay the costs are the cred=-
itors, as they were vitally interested in the result of the
proceedings but no order cah be made against £hem in the
present proceedings as they were ﬁot cited aslrespondents. Ir
an order as to costs is made agalnst the third respondent in
his capacity as a representative of the creditors he may « I
do not want to prejudge this -~ be able to reéover them from
the creditors. That is a matter whiéh would have to be de=

cided in other proceedings, should the creditors resist a

claim by the third respondent to pay the costs incurred by

the appellant in the present proceedings,

+
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Counsel for the appellant asked that the first and
- thirg resp&ndents should be ordered to pay appellant's costs
" Jointly and severé.l‘ly, the one paying the other to ‘-be absolv~
ed. As those respondents made common cause with one another
i‘in opposing the or&er sought for both in this Court and in
:the Court_a ggd' I‘am of opinion that couhsel's request should
"be acceded to,  See Minister of abour and Others v Port

_gliggbeth Municipality (1952 (2) 8.A. 522 at p. 537).

Demch
In answer to a question from the Dweed counsel for

"the appellant stéted as regards the costs in the Court g quo
qvthat the appellant_did-nqt object to paylng the costs of
an unopposéd application and that the respoﬁdents should pay
~the costs occasioned by their opposition,
The resuit is that the first respondent in hls capacity
‘as chairman and pres;ding officer at the meeting of the app~
qeilant‘s creditors and the third respondent in his capaeity
as the'representatiﬁé of the appellant's creditorg.are ordsred
vto pay, jointly_and severally, the one paylng the other to
'be absolved, the costs of the appeal, including the costs
of the fupther hearing on the questlon of costs and such

ijhbxhk%ﬂ | ;costs as<were occasioned in the Orange Free $tate Provincial

Sheyn 34 {0

A &  Division through their opposition to the appellant's applice
WUl JA- NG U2 lonlim -
ﬁlﬂrﬁjp!ﬂ R. ation in that Division,

-
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I THE SUPRIALE COUKT OF SOUTH AFTICA.

L=

(AFPELLATE DIVISION)

In the matter between :

JALES ALEXA/DER MaCLEAN Apppllant
& | "
J. Do ﬁAAéBROEK H.0. ~ 1st Respondent
FARVERS ? ASSISTAHCE BOARD 2nd Respondent
KATTHYS DANIEL NAUDE i.0. 3rd Respondent
CORM 3 Centlivres C.J., Hoexter,-Steyn, ;e Beer et
Reynolds JJ.a.
Heard : 11th Sep. 1956. Delivered ; 4w v

* .
JUDGUENT

CEJTLIVRES C.J. :~  The appellant, who is a farmer as defin-
" ed 1n Act 48 of 1935, applied for, assistance to the Farmers'
Assistance Board established under that Act. At a meeting
of credltors conve;ed under Sec. 10 of the Act a duly app-
olinted represéntative of the Board made the fo}lowing pr o=
posal in terms of Sec. 12(4) of the Act :=

" (1) To pay secured creditors in full subject to i~
" (a) Secured creditor S.a.N.T.A.l. “
" (1) A1l arrear interest to be paid within
three months.
(i1) Capltal amount owing under bond is to
be pald in terms of the bond«



2

" (b) Secured creditor HYLALD AiD DsHE — to- be

" paid in full out of the proceeds of the sale
o - of the business conducted by applicant known
" as the LITTLE CALEDON LILIS onm the sale of the
" business.

" (2) Concutrent cteditors to receive 20/= in the
i pound payable in the manner following 3=

i (1) On the sale of the business known as the
" LITTLE CALEDON MILLS the net proceeds of
1 the sale are to be paid to creditors pro
n rata to thelr claims.

" (i1) On or before the lst. larch, 1956, an

" amofint of £1500, 0. O. is to bé paid to
" , creditors pro rata to their claims.

t (iii) The balance ‘owing thereafter is to be

" paid in three equal instalments, the

" first instalment to be paid on or before
u the 1st Haréh, 1957, the second instalment
" tp be paid on or before the lst. Larch

n : 1958, and the third instalment 1s to be
" paid on orlbefore the lst. Ifar¢h 195G."

After providing that “all amounts which are to be dls-
"tributed amongst creditors in terms of this.offer are té
"be payable to the Secretary of the Ladybrand Co-Op Society,
“who 1s to gffect payment of such amounts'" the proposal goes
on to-provide as follows 3=

" 911 amounts belonging to the applicant are to

u romain vested in the applicant. The applicant 1is

t o be entitled to dispose of the business: known as

" the LITLE CALEDOI LILLS carried Qn_by.him in Basuto~

" land, and the net proceeds of the sale are to be



"

paid to the Sefretary of the LADYBRLD CO-OP SOCIETY,

" who shall pay the proceeds of the sale to creditors

" as provided for herein.”

F3

The proposal makes provision for the liguidation of the

costs and provides that "the applicant is entitled to con-

to dispose of crops to
"tinue farming operations,rrRyidmixfwrxherein the LADY~

"BR.JD CO-OP SOCIETY, and to @ollect the progeeds of the sale
"o such crops, save the sum of £1500. 0. 0.;which is to be
tpetained by Bhe Secretary of the LADYBR.ID dO-OP SCOCIETY
"each year for distribution %o creditors as érovided for

Yherein."

-

In conclusion it was atated that on accéptance of the
offer of compromise applicant would %

v (a) Pass a Second Lortgage Bond over the farm GOSCHEN
in favour of the L4DYBR.ID CO-CP SOéIETY,_up to
the amowunt owiné!by the applicant to concurrent
creditoré.

(v) Pass a !otarial Bond hypothecating ;ll his movable
assets in favourﬂof the L.DYBRA;D CO-OP SCCIETY
as coilateral security for the amount oﬁing to

concurrent creditors in terms hereof. ™"
then the above proposal was made appellant's attore
ney contended that it was bhinding on the creditors because
. \

all creditors were t0 be paid in full. He relied on Sec.

12(5) of the Act which provides that "the sald proposal shall



fihe deemed to have been accepted by all the creditors of the
"applicanﬁ and shall.;.......... bind them to him, whether
“they have or have not proved any cléim against the applicaﬁt,
"unless =

" (a) the majority of those creditors whose ciaims are,
H in terms of that arrangement not to be paid in
"o full and whose claims against the applicant

" (irrespective of the amount of the c¢laim of any
" such creditor) amount, in the aggregate, to more

" than half of the aggregate of all claims which are

’

" not to be paid in full ;5 or ‘
b
{

(b) = any creditor whose claim against the applicant 1g
secured by a mortgage, pledge or right of retent-

ion and is, in terms of the said proposal, not to
1)

be paid in full or to an amount equal to the value
1t

which, he placed upon the said security when prov-
ing his claim,

n

" . reject or rejects the said proposal, "

The magistrate who presided at the meeting of creditors
J—p;«.;(.'
and 1s the =ego® respondent in this appeal ruled that the

L]

Y

creditoré were gntitle@ to discuss and vo%e on the proposaloj
The proposal was rejected by creditors whose claims amounted in
the agéregate to more than half of the aggregate of all the
claims.  The appellant's representative intimatéd that the

magistrate's ruling would be tested in the Supreme Court and

requested that before the provisions of Sec. 16 of the Act were




-5

_ tire .
applied, a ke should be specified within which appellant
should test the matter in the Suprems Court. The magistrate
ruled that the business of the meeting must be concluded and
that the provisions of Sec. 16 should Operate fmewk forthwith.

The magistrate thereupon asked the appellant in terms
of Sec. 16(1l) of the Act whether he desired that his estate
should be dealt with in terms of that section. - The appellant
. ‘ . . '
swplied in the affirmative and his creditors in temms of sub-sec.
‘third

(3) of that section elected a trustee who 1s the khxid respond-
ent in thés appeal. The second respondant 1s;the*Farmers'
Assistance Board,

‘The appellant applied to the Orange Free State Provincial

Division for an order declaring that .:-

&) P the magilstrate had erred in ruling that the creditors

were entitled to vote and réeject the proposal ; oamd Ral”

ie
& tire-magtstrate had erred in-ruling that by virtue of the

rejection of the proposal section 16 of the act caue

into qperation 3

45 P the proposal be deemed to have been accepted by all the
creditors in terms of Sec. 12(y) of the #Act, and

< '
@ W the election of the trustee was void.
The Provincial Division dismissed the applieation’with costs
and ordered those costs to be pald by the appellant or his estatle.

Hence the present appeal.
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The declsion in this eppeal turns upon the meéaning to be
given to the following words in Sec. 12(5)(a) "whosé claims are,
"in terms of that arrangement, not to be pald in f%ll" nwie se
yvorderings ooreenkomstig daardie reéling‘nie ten‘Qolle betaal
gSal word nie.! The Act was signed by the Govérnor-Gener&l
in Afrikaans. The word uooreenkomstig" is rendered in the
English version as “in terms of ", Perhaps a mbré accurate
rendering would bé "in accordance with" but I do riet think that
anything,really turns on this. . The words "“that arrangement!
and ndaardie reélin " obviously refer to the openihg words "the
fsaid proposal" and gyvoormelde ;oorstel“ respectivély. Before
attempting to give a meﬂé}ng td the words in disp&%e I think that
it is desirable to consider the general scheme of';he Act.

Under Sec. 5 of the Act a farmer may, in the circumstances
therein described, apply to the Farmers' Assistance Board for
assistance under the Act. Under Sec. 8 the Board may, on the
receipt of an appiication, assist the applicant "“if it is satis-
'"fied that by so doing the person to be assisted will be able to
"Carry on farming oparationé with a reasonaple proppect of succ-
ess or it may refuse the application without statigg any reason
Nfor such refusal.” From this segtlon aéd sectiﬁn 10(1) it

would appear that the objeect of the Act is to keep farmers on

the land.
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Sec. 10(1) provides that "if the board 1s of the opinion
"that in oydgi to emable an applicant..........; to cérry on
"farming with a :easonable prospect of success, it is desifable
“that an arrangement be effécted with his credi#orS'éhereunder
Ythey relieve him of part of his liadbilities ovfgrant him an
Nextension of time for payment of his liabilitiés, the board
Ay esesseersnss- Call a Mmeeting of the applicant énd his cred-
"itors £or the purpose of proving their claims and of consider-
"ing any suggestions for such an.arrangement as.afqresaid."

The éords "whergqunder they" (i.g. the creditors) "eveee
Wgrant him an extension of time" éuggest that the creditors
must decide whethef to grant or refuse an eﬁtensiog of time.
But whether they are deemed to have aqcepted a brOposal.to
grant an extension of timé must bte determined in accordance
with the provisions of Sec. 12(5).

The words at the end of Sec. 10(1) "for the purpose of
M eeessesess COnsidering any suggesticns for such an arrange-
Ymént" cannot in my vliew be coﬁstrued as permi?ting ang';red-
itors, other than those not to be'paid in full, to vote on a
proposed arrangement. Those words enable the creditors at
a méeting of the appllcant and themselves to diécuss‘ a proposal

put forward by a representative of the board at such a meeting



in terms of Sec. 12(4) and to point out any weaknésses in the
proposal. Sec. 12(4) provides that at any meeting of the app-
licant and creditors "any person appointed ﬁy the;board for the
“purpose may, on behalf of the board propose to the creditors
"...;... any arrangement.........ﬁhsreunder the éﬁplicant is to be
"relieved wholly or in part of any of his obligations towards his
ereditors or is to be granted an eﬁtensionrof time for the ful-
any |
"filment of those obligations and ammy such proposal may at such
medting be altered in such manner as the persoh'so appointed
"may, within the scope of the authopity given to him by the
"board, deem fit. "

It will be noted that under Sec. 12(4) it is only a repres-
~sntative of the board who can prOPOée an arrangement and that
that arrangement canmot be altered unless that fépresentative
agrees to the alteration. From this 1t appears that the cred-
itors in considering a suggestion for an arrangement may in the
course of debating the suggested arrangement point out that there
are défects in that arrangement and may induce fhe representative
of the board to agree to an alteration of the a%rangement. | Con-
sequently full effect can be given to the word "eonsidering! at
the end of Sec. 10(1) without going to the length of holding

that that word imports the right to vate -~ a right which is
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spacifically defined in Sec. 12(M) and 1s not dealt -with in

sec. 10,

Section 19(2) provides that "if the board is for any
treason unable to zive effect to a cowmpromise o; ifesencace
"the board is of opinioNeseess... that as a result of the
"haprening of any' event after the effecting of the compromise
¥it 1s undesirable to givg'effect to the coopromnlse, the board
"may cancel ths compromise and the proceedinés ﬁnder this 4Act
"in regard to the applicant shall thereupon faI} away. "

Reading the Act as a whole it becomes clear that the
Farmers! Assistance 3oard has overriding authofity under the
Act : 1t alone can place before creditors a cdmpromise ; it
aloné can consent to an alteration of the terms of any compro=-
mise so placed before creditors ; 1t can cancél the compromise.

Returning now to Sec. 12(5), what is the weaning of the
words "whose claims are, in %erms of that arrangement, not to
"be pald In full " ? Clearly we must examine:the arrangement
in order to ascertain whether any claims are not to be pald in
full, Thére is nothing that 1 can find in the arrangement
in thils case to show that any of the clainms arg not to be pald
in full, The arrangement clearly intends that all secured

credltors are to be paid in full and that concuryent creditors‘
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are to be pai& 20/~ in the pound, which 1s onliy gnother way of
saying that they are to be paid in full.

I should add that if Sec. 12(5) had been éasn in &
positive form e.g. if it had provided that all creditors who are
to be paid in full in terms of the arrangement shall not have the
rizht to vote and that other creditors should have that right
there wonld be much to be sald for the view that what the legis-
lature intended was that only that ¢lass of creﬂitér whose claims

neT
wrould without doubt be paid in full woulé‘have the?rignt to votee.
For instance an arrangement‘may provide that certain creditors
should be paid in full out of moneys advanced by-the board. D3But
in this case the Legislature hag used the‘negative?and the lan-
guage it uses constrains me to ascertain from the érrangement
itself whether 1t contains any provision whereby any creditors
M“'

ar€~to be paid in full. I may add that if the w?rds enployed
by Parliament do not carry out its reai intention, it is at hand

to remedy the defect. To do so is the function of Parlilament,

not of the Courts. See Yellworths Bagaars Ltd. v Chandlers ILtd

(1987 (2) S.A. 37 at p. 45).
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The Coﬁrt g*ggg followed the-caée of gggggg_g;gglgggzgﬁ_ﬁig:
and Others (1956 (1) S.i. 717). In that case the only proposal
made by the Farmgrs‘ Asgistance Board at a meetiné of the farmpers
concerned and his creditors was that all the farmér's creditors
should.agree to'grant nim an extension for a peridd of two years
from June 30th, 19%4. There was apparently nothing in that
proposal to show that any of the credito;s were nét ﬁo‘be rald
in full. * The ratio decidendi- in that case is to be found on
pe 720. The Court relied on Sec. 10(1) "from whiﬁh it clearly
fappears that 1t is the creditors’ and not the Board who decide
twhether an extension of time should be zranted.” | I am unable
to agree with this view. Sec¢. 10(1) does not prescribe the
voting powers of creditors : those powers are to be flound in
Sec. 12(5) which in the circumstances therein mentioned "deems"
a prop;sal to have been accepted. There is nothing in the lattex
section which suggests that the creditors mu;t ianact have acc-
epted the proposal : by a fiction the proposal 1§ deemed to have
been accepted unléess the proposal is rejectsd by a.maﬁority of
those creditors whase élaims are in terms of the arrangement not
to be paid in full and whose claims against the applicant amount,
in the aggregate, to more than half of all claims which are not to
be paid in f}all. On p. 721 in 3ekker's case (gutra) the Court

aprarently took the view that 1f the proposal had provided for
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full payment of all the applicant'!s debts on or before a certain

-
&

date the creditors would not have been entitled to vote. It

agparently held that a proposal to grant an applicant an extension

[ i Es

of time within whlch to pay his debts, with nochlng more, was not
- A bt <

a proposal to pay the appllcant's debts in full. It cannot,

Vi e % it

however, be said that according to such a prOposal credltors are

< . ca . +r * ¥

not to be paid in full : in the absence of such a provision the

- L3N i

creditors relinquished no part of their claims : they simply agreed
S = ]

b

to grant an extension of time within which their debts must be

. a3 .o LY

- ' ' RS " -

paidc

IR e - b - . [
In the present case the Court a _guo_ went further than
T v L L . .. .

}

*

the Court did in Bekker's cases The learned Judge who dellverea
.o 1 - T ‘

. e - -~ . I e gy

the Judgment of the Court said =

o T . Rt e 8 ‘
RER TR

" In my view when the Legislature prescrlbed that there should
aa’ ¢ - '“.!- * 'J o - B

"be an of fer to be paid in full before a credltor was disenfranc—l
A " I W i ' : i |

"hised, the Legislature was referring to an unconditional offer
t. - ‘.7-’ i ¥ .

- e

"to pay the full sum forthw1th, or at least w1thout delay or

- -.-., “a R n .y

"postponement "

. - '
- - | I
- -, . R 3 -~ S g

The above view would, in my Opiqion, defeat the object

Vet ’ . : " . LT . - -

of the Act which is to assist farmers to remain on the land. 1In

"
LY -

the nature of things a farmer approaches the Farmers' Assistance

-

Board for a351stance when he is unable to pay creditors in ful%/

deuddA_, *

R
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Thera are various ways in which he may be assisted : the board
may provide financial»assisténce undeér Sec. ‘@ of the Act, the
creditqrs may forego part of their cléims or an extension of
time may be granted within which to pay the claims or a com-
bination of.all three methods may b;'adOpted. in the present
case only the third method has been adopted and not only 1is there
no Xxmem piovision in the arrangement before the Court shereby
any creditor is not to be pald in full bﬁt thers gs also express
provision that all creditors are to be paid in full. To con~
strue the words Ynot to be paid in full"™ as meaning "not to

"bo paid in full forthwith" woulé‘defeat the object of granting
an extenslon of time whibh is to relieve a farmer of the oblig-
ation to pay his creditors at . once and to enable h;m to pay his
creditors in full at a future date. Then a farmer is able to

pay all his debts forthwith there is no necessdty to grant him

an eﬁtensioh of time and in fact he would not approach the board

for assistance/if he did the board would no doubt refuse his

application.

In my.view‘a court of law is not entitled to construe
Sec. 12(5) as if the word "forthwith" or a similar wor8 aprear-
od after the words "in fuill".  To adapt the language of Tindall

!
J.A. in lgger v Lilton (1945 A.D. 517at p. 525) to the present
. | }
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it
case one may say that/this Court gave the words "paid in full®

the meaning which the Court g_quo. gave to them, it would not be
interpreting but altering the language used and this Court
would have to be certain that the result of such an alteration

would he to carry out the intention of the lawziver. See too

R. Gaffen & Another (1946 A.D, 1086 at p. 1093). In de Williers

v Cape Law Socilety (1937 C.P.D. 428) which was quoted with app-

arent approval by Tindall J.A. in Xoser v lilton (gupra at p. |

" *525) it was laid down that before a court, in construing a

. tampers A :
statute, Ixamxferx with the strict words of the gatute by

]

» adéing to, varying or subgzg;::;ZE from such words, it must be
certain that any "amendment™ 1trmakes in the actual words of

the statute expresses the intention of the Lég;slature $ other=-
wlse it is bettsr to adhere tQ the gtrdet wording of fhe statute.
And in that case Davig Je said at. p. 434 : "This 1s, in wy vier,
"ona of those cases where the Court shou}d find ghat the law
"zetually means vhét it.says." See too Steyn's Die Ultleg
_van Vette at p. 61. This geems to me t¢ be a case where the

intention of -Parliament 1s clear : effect must therefore be

: -
et

given to such fIntention, however great the hardship may be to

creditors who have to wait for thelr money. Cf. Roge's Car Hire

(Pty.) Ltd. v Grant (1948 (2) S.4. 466 at p. 471). It should,

however, bo pointed out that the hardship on ereditors must not
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be exaggerated because 1f they vere to force their debtor into
insolvency, instead of giving him'time, they may in the result
receive considerably less than they would through the medium

o‘— Procwdinds vnder ke Pk, o
ef—icolvoney—proceedings, I should also point out that the

Act was designed to interfere with the rights of éreditors and
to prevent them from sequsstrating.the'estate of é farmer in
order to_enable him to remain on the land.

o
Reliance was placed by counsel for the respondents on

the case of Paarl African Trust Co. Ltd v van hansdorp & Others

(1941 C.P.D. 78 at p. 85) where Howes J. said :

n ‘ If the words are to he takeﬁ as meaning éh%t only those,
who, in terms ?f the proposal, relinquished a portion of thelr
claims are gntitled to object, then, when 'the said propgsal!
is only fow an extension of time...... it is deemed to be

: A | ual.
accepted and no ppposition of any sort can he sffectmi
Such an interpretation would rendér the whole proceedings
nugatory in a proposal of this sort. ®
I am not sure what the.iearned judge ﬁeaﬁt.by "proceedingsf

If he had in mind the proceedings at the meeting of the applicant

and his creditors then I am unable %0 agree for the reasons 1

'havevalready given as to the constpuction to be'blace&“on

Sec. 10(1) read with Sec. 12(4) and ¢5), If he used the word

“proceedings" in a wider sense then, again, I am unable to agree
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as an extension of time will carry ogt the main object of the
Act viz: to keep the farmer on the land.

It was contended on behalf of the respondents that{ if -
the meaning I have assigned to Sec. 12(5) is correct it would

absurd .
lead to the mxhxyomi result that if an extension of time were
granted for an unreasonable period, say 20 years, the creditors
would have no remedy and that Sec. 12(5) should be conkkrued
avoid

in such a way as to axaki such a result. There 1is some
foree in this comtention but I find it impossiﬁle to place
another meaning on the sub-section without doing violence to
the language used by the Iegislature, In this connection it
must be realised that the Act is administered by the Farmers'
Assistance Board and that the legislature mustehave regarded
it as a responsible body which would not put forward absurd
poroposals and whose representative at the mee#ing of the app=

licant and his creditors would naturally be influenced by the

views expressed by the creditors at such a meeting.
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A further point remains to be considered. ‘During an drgu-
ment on costs by blr. Munnik for the appellant éfter his léader

|
had completed his reply on the merits, the Court raised th¢

guestion whether, by reason of'thé fact that the appellantﬁhad,
in terms of Sec. 16 of the Act; stated that he“desired his
estate to be dealt with in terms of the section, he was nok
perempted from challenging the ruliﬁg of the firsf respond%nt
that the creditors were entitled to vote on thé proposal wﬁich
‘had been placed before them. I do not think that the apﬁ-
ellant is perenpted. Peremption'is usually réised as a

point invliming.: thefe_is nothing to show tﬁét that point
was ralsed in tﬁe Pfovincial Division and it was not takenjin
the rééboh&ent;s heaas of argument before this‘Court nor wﬁs
| if raised in the oral argument until it was mentioned by ﬁhe
Court. Had it been raised before the Provincial Divisioﬁ
the appellaﬁt ﬁoﬁld have been entitled to put on record'fﬁr-
ther facts to show that he did not intend t6 abandon his
‘right to challenge the ruling of the first respondent. 1In
my opinion the defence of peremption cannot be @mken at this

13

1ate.stagee
I

" All we have to go on in the present case’is the reéord

of the proceedings at the meeting of creditors. At that
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meating the avpellant's representative clearly iﬁiimated that
"the first respondent's ruling would be tested in the Supreme
Court znd requésted that, before the provisions of Sec. 16 of

the Act were applied, a time should be specified w#ithin which the
appellant should test the matter in the Sup_reme Court. This
was & reasonable request but the first respondeht.ruled that the
provisions of Se¢. 16 must oéerate forthwitk. This ruliag ob-
viously placed the appellant in a dilemms. If he replied in

the affirustive to the question put to him in terms of sub-sec (1)
of Sec. 16 he had the advantage under subpection (5) of not being
deced to be an insolvent but if heé had failed t0 reprly ia the
affirmative all p;oceedings taken under the Act would in terms

of sub-sec. (2) have fallen away ®: in that event his estate
could at any time have been sequestrated and he may then have
lost his.chaﬁce of challenging the rulimg of the first respomdent.

. detrimental-
The fact that he chose a course least AEkrmxenkyk to himgelf

caégot, in wy opinion, be held aga’nst him and does not constitute

proof" that he took a course which was necessarily incongsistent

with his right to challenge the first respondent 's raling.
Poeremption must be clearly proved. The case of Hlatshwayo

v Lare & Deds (1912 a.D. 242) 1s very much in point. In that

case & defendant, azalnst whom judgment had been given'béfdefault,



