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IN _THE SUPREME COURT OF SOWFH AFRICA

(APPELLATE DIVISION)
In the matter befween :

ESTATE _ HERSOV Appellant

&

THE COMMISSIONER FOR INLAND REVENUE

Respondent

CORAM : Centlivres C.J., Schreinar, Steyn,. Beyers JJ oA
et Hall A.J vo

Heard := 26th November 1956,  Delivered = I3 Xu- 5T

CENTLIVRES C.J. 2; The Anglo;Transvaal Consolidated In-

vestment Compgny Limited was reg;stered as 8 1imited liabjility

company on June lst, 1933, Its Memorandum of Assoclation

provided, inter alla, as follows 3=

" Clause 6. (a) Norbert Stephen Erleigh, Abraham Sundel
Hersov and Sime§n Gordon Meﬁall shall be
permanent Director; of the Company, and
each of them shallr hold the Office of
#?ector’ during his life, or until he
resigns.office.....;..................’

(p) Norbert Stephen Erleigh and Abraham Sundel

o+




u Hersoﬁ}shall further for a minimum period of
ten'(lo) years from the date of registration
of the Company be jpint Managing Directors of
the Company. The remuneration of the said
Rorbert Stephen Erleigh and Abraham Sundel
Hersov as such joint Managing Directors shall
be decided by the Board of Dir;ctors of the
Company but shall not be less than £3000,
(Three thousand pounds) per annum to be divided
equally between them. This remunerations...
essescssssessssssss Shall be in addition to
any other ;emuneration and/or payment that the
qaid Norbert Stephen Erleigh, and/or the said
Abraham Sundel Hersov may be entitled to
receive from the Company.

Clause 7.(a) The said Norbert Stephen Erleigh, Abraham
Sundel Hersov and Simeon Gordonfuenell so-
long as they re;pectively remain Permanent
Directors of the Co@pany, theyishall be paid
by way of remunefation for theig services
whenever a distribution of assetg is made

among the members of the Company by way of



(b)

(e)

~ otherwise,
dividend, whether in cash or nkimrwind an

amount that may be equivalent to 7&? of the
cash or other assets 50 distributed aﬁong
the members.........,......;.f............
which amount of 7&% shall be equally dis-
tributed between the said Norbert Stephen
Erleigh, Aﬁraha# Sundel Haréov and Simeon
Gordon Menell,

In the event of the Company being would up
whilst the said Norbert étep;en,Erleigh,
Abraham Sundel Hersov and Simeon Gordon
Menell or any of them remain a permanent
Dirgctor they shall be entitied in the dis=
tribution of the surplus asseés of the Com-
pany remaining after the return of the whole
6: the paid up capital of the;¢ompany, te
75? thereof (payable in cash éﬁd/or other
assets in proportion as the distribution by

the Company to the members 1s payable in

cash and/or other assets) which shall like~

wise be equally distributed between thems

In the event of any of them, the said Norbert



(a)

Stephen Erleigh, Abrsham Sundel Hersow

or Simeon Gordon Menell dying whilst he

holds the office of parménent_Director, a
balance sheet shall be made out as on the
date Of SuCh death,.on-oi‘fco-oooooo.oobooo
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and if it shall appear frbm such Balance

- Sheet that the value of the Company’s

assets exceeds the amount of the Companyt's
debts (including its paidfup capital3 a
sum equal to 2%? of such ;urplus assets,
shall be pald to the legal, personal re-
presentatives of the said deceased perw
manentzDirector within twoimonths after
the making mf out of such Balance Sheet.
The ﬁumber of Directors of the Company
shall not,.without the conéent in writing
of the majority of the perménent Directors
be lnereased beyond five. One of the pere
manent Directors shall always be Chalrman

of the Company and Chairman of the Board

of Directors of the Company. "

o



i
Clause 7(e) provided that no resolution of directors or

shareliolders in respect_of cartain specified matters "“shall be
fvalid unless passed with the approval in writing of the majority
Hof the permanent directors.®

Prior to December 13th, 1938, Erleigh resiéned his office
as a permanent director and joint managing dire;tor of the Com-
pany.

On February 20th, 1939, a contract entered %nto on December
13th, 1938, by the Company with Hersov and Menell was confirmed
by the Compeny. The contract contained, inter alia, the folle
owing provisions 2w
. .

Abraham Sundel Hersov and Simeon Gordon Menell do hereby
resign from office as Permanent Directors of the Company,
and do hereby renounce all‘rights, benefits ana privileges
to which they are entitled under and by virtue of clauses
6(a) and 7(a); (b), (), (4) and (e of tha-Company's Memor=
andum of Associlation.

2e
As congideration for this agreement the Combany does

hereby undertake and agree ie=

(a) To pay Abraham Sundel Hersov and Simeon Bordon Menell

i



during theiy'liretime, or to the survivor in the event of
the death of either of ﬁhem, and wheﬁever a distribution
of casﬁmor otﬂer agssets 1s made smong tﬁe holders of
ordinary éhares of the Company by way of dividend, bonus
of otherwise howsoever, an apount that'ﬁill be equivalen®
to 74% (Seven and one-half per centum) 6f the cagh or
other assets so distributed among the hélders of
&

ordinary shares of the Company, which s%}l bs payable
in cash and/or otger assets in proportion as the
distribufion by the Company to the holdé;s of such
ordinary shares is payable in cash and/a; other assets.
L(b) In the event of the Company being wound ﬁp during the
lifetime of either or both of the Permanént Directors
to pay to each of them if the; both be living at the
time, or to that one of them who shall gétliving at
the time, 327 ( three and threequarters per centum) of

remaining for
the surplus assets of the Company aftmrxfirxk dis-~
tribution.among the members of the Company after first
having ﬁade provision for the return to mémbers of the
whole of the paid-up share capital of the Company, plus

premium, ‘ '

the yrmmkem if any, payable on liquidation of the

Company, 1n respect of any of its share capital which

shall be payable in cash apd /pr other assets in



f

(c’

- members shall be payable in cash and/or other assets

7

proportion as the distribution by the Company to its

“e

In the event of the death of either or both of the
Permanent.Directors before the winding up of the
Company, a balance sﬁeet shall be made out as on the
date of such demise,...................;....,....;..

and if it shall appear from such balance sheet that the

-value of the Company!s assets exceeds the amount of its

liabilities (including 1ts paid-up share capital, plus
the premiums, if any, as aforesaid) a sum equal to 2&?
(tﬁo and one half per centum) of the value of such sur-
plus assets shall be paid to the Estate or legal repres-
entative of the deéeased Permanent Director or Permanent
Directors within 2 (two)4months after thg making of such
balance sheetesseeciieensreteoenreictonssncescsnsanceans
3e
The Company does hereby appoint Simeon Gordon Menell
and Abrszham Sundel Hergov Directors of thé Company, and
they shall not be subject to reti?ement by rotation, but
they shall in every other respect be on the same footing
as any other director of the Company, except that they

shall be called Permanent Directors. ®



Clause 5 provided for payment to the two permanent direct=
ors Yof a fixed remuneration?¥ at the rate of £5,000 per annum“
vhich could be incregsed after November lst, 1541. Clause 5
continued as follows 3=
" | Any remuneration payable in terms of this clause shall

be ir:addition. to any other payments yhich may-be_ or become

1 )
due or payable to the Permanent Directors, or elther of

them, under or in terms of any of -the other provisions con-
téined in this agreement. " |
In 1945’a furthervagfeement was entered inéo between the
Company on ﬁhe one side and Hersov and Menell on the other
side. The object of the 1945 agreement appears from the
rol;owing clause in the preamble thereto i«
" It is considered in the interest of the Company and
its sharéholders that the Preference shares and Class M"A"
ordinary shares should 5e quoted on the Johannesburg Stock
Exchange, but the Company has ﬁeen notified that a quotation
wlll not be granted for such shares by the Johannesburg
Stock Exchange unless its Articles of Association are
aﬁended in certain respects, including the &gletion of

those Regulations conferring any right to permanent Direct-

orship on Hersov and Menell., "



8a

I

The 1945 agreement referred to the previous agreement as the

"Principal Agreement” and the following are its relevant clauses 3=

(a)

(b)

(e)

1.

_Hersov and Menell do hereby waive and abandon all

rights which they have under paragragh 3 of the
Principal Agreement and the Articlesi0f Association
bf the Company to be Permanent Direcfors of the
Company, and agree that from the dat§ on which this
Agreemént becomes binding they will @old office as
Directors of the Company and bé subject to retire-
ment by rotation on the same footing as the other
Directors of tﬁe Cqmpany.

Hersov and Menell d0 hereby undertake that they will
vote as sharsholders of th; Company in favour of

SpeCial BQSOlutionSOOQOO....000.0ca..‘oc-c...o.co.

As . consideration for the waivera and undertaking



9

" contained in subsections (a) and (b) of this paragraph
the Compény agreeq to pay to Hersov and Menell the sum
of £6,250 (Six Thousand two Hundred and Fifty Pounds)
on the date on which this Agrgement will become bind=
ing as hereinafter provided., %

Clause 2 can;elled clause 5 of the previous ;greement.

" 3 NOTWITHSTANDING anything herein contained, paragraph 2

of the Principal Agreement and the various sub-sections

thereof, shall be and remain of full force, virtue and

effect, and Hersov and Henell (and their ‘le;al representate
ives, in the event of their death) will continue to be en-
titled to receive and the Cogpany will continue to be ob-
liged to make all payments and distributiong as therein
provided. * )

Clause 5 obliged the Company to enter into & contract with
Hersov and Menell appointing them as managing directors of the
Compgny for a period nof exceeding five years at a remuneration
of not less thaﬁ £5,000 per annum each, the contfact being re-
newable from time to time.

From the date of the formation of the Company until Hersov
death both Hersov and Menell were directors of the Company.

From 1938 Hersov was Chairman of the bomrd of directors and held

that position at the time of his death on January 15th, 1949,
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Ufon-Hersov's death the Company, in terms of Clause 2(e¢) of

8 | - -
the 1938 agreement, paid £90,275 to his estate. The estate bene-
fited té the extent of £60,183, Hersov having-during his:lifetime
alienated one third of this right conferred xm by Clause 2(c).

The Commissioner in his determination of Hersov!s taxable
income and income subject to sufer tax for the period from July
1st, 1948, to the date of Hersov's death added to Hersov!s in-
come for that period the sum of £60,183 and on this basis issued
assessments for normal tax and super tax upon thg person represe
enfing the estate as representative tai:payer. An objection

was lodged against these assessments on the grouﬁds, nter alig,

that se
(1) the sum of £60,183 was a payment of a capital nature.
(2) Hersov did not receive nor was he entitled to receive

that sum and no right to receive 1t accruned to him.

(3) alternatively, if that sum constituted income, the right
glving rise thqreto accrued td Hersov no§ at the date
of his death but on February 20th, 1939, when the Com-
pany ratified the 1938 agreement and that the matter
should be remitted to the Commissioner to raise an ass-
-essment for the year of assessment ended on June 30th,

1939 on the basis of the then value of that righte. ¥
The objections having been disallowed, Hersov's estate
unsuccessfully appealed to the Special Court for hearing income

: parties
tax appeals. Hence the present appeal, the itex ‘having



T 008 sanafu oy oLt PO R W - A AP RS Y s o b
=oia? Bl Zeze 3T $8Fsw Lt Lif T Tyaee. DT L Frmrrtretns W20 el
peeZ oD ansT pebuat o ntiar veav . (00 3% o Fede ard ad vudE
W{0)s v L0 d L reviatro B0t 2ind o enidr ond e bl
sLieked -YwIe sl Y oactipr vttt LM qb e et D ot
RS 4 -3 T S L M AL -UNPL T N K+ T ST * R il S I SR, S
=l ~tyosia . 93 baroaa dOved gtvortan Q0 eratoend 03 (de D 300
fapael al-rs slec ogo e CRDLI23 P wrs ene TOlaeg SLT 1T oo
MmN AN ST YT 9 T Uk Wasd e lg 1 ved Foann 10% adne guwess
ratiop, do Lt ST aVEIFetuogatiT w3 edstun 9.l gs*ffj

+ . . U e g g aw . [P .
e é= I“z ¢ 2 e IT Fia e Lo trehnTIMRES g dRpEr T S9B 3. Bl

” 1 AP S ) - [ . V. i b Y I - !
edixdeg a4l 0 30 Sreagry & cxs Sl e0l T Le ed? v

avianeT oF SifrtAdas Y nar gon svieaet doo ol vGaaoH ()

eoda. 23 Clovimos I1osmisgon OO kT o bne e Fod

,,
[
St

Fijle are csacocl FaddriL oo e ol YL G vooaviiawiedls
S¥ap oo Fo T yreqs of Trurass oFera il ezl anlvie
=0 agd Snv (P T wrsegdty no Jurf dissd eld o
tefory 08 vt g Feaomymeeg RL erd feiYtien yorar
“z2a s aplor oF axonlccboel ad ot se3itter ed blycde
e300 B, v Loormo s v oe2es L0 1Y sdd 10t Ineager

Woodpke dogte e o C oy ey agdt o olond ey om Q0
adsdur alwyn (FoenTuelh paed 2afvad Lgolfoeldo edl
8 sk obryoag vt Fe s DsFoord 03 ad o lnzian valrfigzosomarg

ae by

sntve s zedERT el (Juecds $owestyg of F o dunoall c2ffsp s xad



1l

agreed in terms of Sece 81(1)kb) of Act 31 of 1941 to appeal
direct to the Appellate Division.

It 1s, in my opinion, obvious that the amount payable
under cléuse 7(c) of the memorandum to Hersov's estate in the
event of his dying while holding the office of permaﬁent director
constitutes a receipt of a non-capital nature and is therefore
"gréss income" within the meaning of that term as defined by
Sec, 7 of the Act. The ract>that the amount 1s payable only
when the person concerned dies "whilst he holds the office of
"permanent director" is a strong indication that fhat amount 1is
payable by way of remuneration for services rendered. I do not
think that itlis open to dispute that “remune?ation for services
“may take, in part, the form of a payment‘at the é@d of the
"employment, and a payment does not necessarily ceage to be
"remunerationAfor services because 1t 1s payable when the
"services come to an end." (Per Lord Macmillan in Hupter v
Dephurst i6 Pax Cases 605 at p. 653.)

The 1938 agreement must now be considered. It was
contended on behalf of the appellant that the consideration men-
tioned in clause 2 of the agreemegt was for a.gggggggg%?gn of the
priv;leged position held by Hersov and Menell under the memorane

dum and that the payments due under that clause were therefore
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not by way of remuneration for services ;endered to the Company.
I do not agree. with this contention. The resemblance between
ciause 2(a), (b) and (c) of the agreement and’@lause 7(a), (b)
and (e¢) of the memorandum'is striking and'in xiﬁiiziﬁﬁg the two
clauses have the same effect. The obligatioﬁ imposed on the
Company remained the same, Erleigh's share under clause 7(a) and
(b) of the memorandum having accrued to Hersoviand,Menell. I
do not think that there can be any doubt that clause 2(a), (b)
and (c) of the 1938 agreement was intended to take the place of
clause 7(a), (b) and (¢) of the memorandum - a clause which, as
I have already stated, makes provision for the remuneration of
the permanent directors. The amounts receivable under clause
2(a), (b) and (c) of the agreement unquestipnably take the

place of the remuneration previously provided for and in my
must |

opinion those amounts mxmk be regarded as having the same

character as the amounts which. were receivabls under clause

7(a), (b) and (¢) of the memorandum.

I have not overlooked the fact that there are some diffe
erences in wording between the two provisions. In clause 7(a)
of the memorandum the words_hso long as they respéctively re~
"main permauent directors of the Company" and "by: way of remun-
neration" appear ; those words do not appear in clause 2(a) of

the 1938 agreement but, in my opinlion, the mere qﬁission of

those words 1is not sufricient to warrant the conclusion that
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the moneys payable under clause 2(2) are not for services render-
ed. Regard must be had to the fact that clau#é 2(a) of the 1938
agreecment replaced clausé_?(a) or the memorandum and ir regard 1s
haa to tnhat fact then 1v 1s g;ear That tne money§ payables under
clause 2{a) 6f the agreemen£ wers payable for services rendered.
This was the conclusion reached by the Special Court for hearing
income. tax appeals in 1948 and by Clayden J. in tﬁe Pransvaal
Provineial Division in 1951 on appeal from the Special Court. I
agree with thaf conclusions
Gl%use 2{e) of the 1938 agreement also seems to

me to provide for remuneration for services. It replaces clause
7(c) of the memorandum which, in the view I have expressed above,
provides for remuneration for services rendered. | Here again
tﬁere 1s some difference between the wording‘or the two clauses @
the words "whil3st he holds the office of permanent director® in
clause 7(ec) of the memorandum do not appear in clause 2(e) dut
for the reasonswhich I have already given in relation to clause
2(a) I do not think that the absence of those words affects the
Q&tter in issue.

Couﬁsel for the appellant contended that as remunerate
ion wagjseparately provided for in clause 5 of the 1938 agreement,

clause 2(c¢) should not be constrnad as referring to remuneration.

I do not think that there 1s any substance in this contention, for
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the last sentence of clause 5 which I have quotéd abové is
against that contention. That sentence read iﬁ its context
indicates that there are other provisions in the agreement which
provide for remuneration for services rendered. The only other
provisions which do so provide are to be found in clause 2(a),(b)
and (c), !

The 1945 agreement in terms of clause 3 thereof left
clﬁuse 2(a), (b) and (c) of the 1938 agreement intact. The
facts that (1) under cla;se 1 of the 1945 agreemént Hersov and
Menell ceased to be permanent directors and (2) clause 3 may be
construed as glving Hersov and Menell's deceasediestates title
to ¢laim under clause 2(c) of the 1938 agreement whether or not
they are directors at the time of their death do ;ot, in my
opinion, affect the proper construction to be placed on clause
2{(c) of the 1938 agreement; For.even on the possible constructe
ion of clause 3 of the 1945 agreement which I havé suggested
amounts payable under clause 2(c) of the 1938 agreement would
st11l be for past services rendered to the Compan§ by Hersov and
Menell. ﬂhen“the 1945 agreement was entered into they had al-
ready served the Company for 12 years 2 they had earned remunerat-

ion up to 1938 under clause 7(c) of the memorandum and from 1938

, 2
up to 1945 under clause ¥(c) of the 1938 agreement. Under



5

v

néither of the agreementsﬁha& they renounced the remuneration
which they had already earneds  After 1945 Hersov continued to
serve the Company and no dispute arose between the Company and
Hersovis estate as.to‘the Company !s liabilityvtﬁ vay the estate
xx tﬁe amount payable i;rerms of clause 2(c) of the 1938 agree=
ment. ‘Iﬁ allnfhese circumstancés that amount cannot, in my
ppinion, be regafded as a receipt of a capital,pature.

I shali!now pfbcee&.to consider the secona.objection which
the appellant‘lnged against‘fhe.assessment vizs fhat Hersov
did not receive nor washé entitled to receiveithg-amount of
£60,183_9: any portion thereof andﬁﬁ9'r1ght to::eceive that
améunt accrued fo him,.

In Gomnissioner for Inland Revenue v Estate Hersoy (1952

(4) 8.8,  559) thls Court held that ﬁersov during his lifetime
had a proprietary right-in the contfact between the Company and’
itself énd that such right passed on his death to his estate.
.The fight which Hersov possessed during his lifetime was not,
however, a right to receive the/amount payable under clause 2(c)
Jﬁé the 1938 agreement : Hersov could during his lifbtime have
disposed of hils right (in fact he did dispose of oﬁe-third) and

he could have entered into a contract with the Company whereby

it could have made him a cash payment in consideration for
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cancelling, as far as he and his estate were conéerned, the
provisions of clause 2(e¢). Immediately before his death Her-
sov had a two-thirds interest in his proprletary right to
receive the amount payable under clause 2(¢) less one third
thereof, That proprietary right did not constitute any part of
Hersovts ®gross income", It was a right of a capital nature.
See Sachs v Commissioner for Inland Revenue (1946 A.D. 31 at

p; 43)

Under Sec. 69(e) of the Act Yrepresentative taxpayer®
means %in respect of the income of any person wh; dles during
any year of assessmentece...... the executor or administrator
"of the estate of such person. "

Section 70(1) of the Act is as follows j= "every represe

,1'

*entative taxpayer, as regards the income to wh%ch-he 13 entitled
"in his representative capacity, or of which 1n:;uch capacity
Uhe has the management, receipt, disposal, remittance, payment
"or-control, shall be subject in all respects to the same dQut-
"ies, responsibilities and liabllities as if the income were
nincome received by or accruing to or in favour of him benefice
"Wially ané shall be liable to §SSessmen£iﬁ hfé!own nane in

M-
vrespect of that income, but any such assessment shall be deegded

#to be made upon him in his representative capagity only. %
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As far as I am aware this is the first occasion on
which this Court has been celled on to decide whether income
earned should ofr should ﬁot be included in tLe income earned
by a deceased taxpayer prior to his death. On principle 1t
seems to me to be necessary to enquire whether any particular
income accrued to a deceésed taxp#yer during his lifetime.
It is clear that the Commissioner i1s not entitled to include
in his assessment of the income of a deceased person income
which 414 not accrue to him. Supposing, for instance, a
texpayer holds shares in a company and the company declares
a dividend on those shares after his death, the dividend
having been declared during the year of assessment in which
the taxpiyer'died. Such a dividend would be income of the
taxpayert!s deceased estate but not of the taxpayer himself
during his lifetime, for a dividend cannot accrue to a
s@areholder before it is declared,

Hersov was assesseé by the Commissioﬁer on the
basis that a right to receive £60,183 had acérued to him
prior to or at his deaths In my opinion this was not the
correct basises  In my view tPere was no accrual of any
right to Hersov to receive that amount 2 thg accrual was
in favour of his estate and that accrual did not take place

before the death of Hersove It may be that the sccrual
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only took place when the amount became due and bayable 1,0,
after two moﬁthS'atter the makiﬁg or<the balanée shéét require
ed by clause 2(c) of the 1938 agreement. Seeithe concluding
words of that clause, I a; aware of the fact that this
sugg;sted date of accrusl conflicts with the decision in
Lategen v Cémmissioner for Inland Beveggp.(l926 6.P.D. 203);
In that case Watermever Jo with whom Bepjamip and Louwrens

Jd. concurred, held that, wherg\a taxpayer in the course of
his trade so0ld goods and agreed that part of the purchase
price was payable in one tax year and the rem;ining part

in the next tax year, he could be assessed on the basls that
the whole of the purchase price had accrued to him in the

| first tax year but that a deduction should be made from the
face value of the instalment of the purchase;price which was
payabl§ in the next tax yearm, the value being the present
worth of that instalment at the end of the first tax year.
Cn pe 209 Natermever J. said 2 ® In my opinion, the words
"in the Act (Sec. 6 of Act 41 of i917) thas éccrued to or
#in favour of an& person?! merely mean *to wﬁich he has be-
“come entitled.* ™ 1In eftecf the learned Judge held that
those words did not mean "has become due and payable. ®
Prima Facie therse seems to me to be a sound reason why the

Iegislature in the definition of Mgross income" in Sec. 6
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of Act 41 of 1917 used the words "received by or accrued" :
it seems to have ihtended that the Ygross 1ncoﬁe“ should cone
sist not only of amounts actually received by a;taxpayor but
also of anounfs due and payable in thé yearlof ;ssessmént but
not actually paid in that ywar. If only th; word “received®
had been used there would have been no need foﬁ a taxpayer to
include in his "gross income® amounts not rece;ved but due
and payable nor would there have been any necessd&ty to make
provision for the deduction of bad debts. Hence the provision
in .Sac. 21(2) (e) of the 1917 .ﬁct for the deduction 6:' such
debts "as are proved to the satisfaction of theiCommissioner
#t0 be bad or doubtful, deductions for doubtful.debts being

"made according to a value estimated by the Commissionere®

A reasoned criticism of the decision in lategap!s case will

be found in Jpgram's Income Tax Act at pp. 32 and 33.

Compissioner for Inisnd Revenue v Delfog (1933 A.D.

242) was a case under Aét 40 of 1925 which in éo far as the
present enquiry is concernédi was almost identical with Act 3}
of 1941 aS'it.was worded at the time of Hersov's deathe
Wegsels CeJe at pe 251 apparently accepted Lategapn's case

(supra)e De Villlers J.A. at p. 260 held that “an amount

Haccrues under Sec. 7 at the moment when it becomes due and
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"payable, irrespectively of the financlal position of the debtor.'

Stratford J.A. at p. 262 agreed with the view taken by de Ville
iers T Curlewis Je.A. at p. 255 said that he agreed in the

Cede
main on the grounds set out in the Jjudgment of ¥mxxiwx

Bevers J;A+ at ppe 267/8 seems to indicate that he agreed with

4

MHM° Bearing in fnind the dirférences of opinion and
in view of the fact that there does not seem to be ; majority
view in favour of the decision 1ln lategan's case I do not think
that it can be sald that lategan's case was acr;epted by this
Court in Delfogt!s case as correc;tly laying down the law, In

’ (°) o land. Revenue v Butcher Brothe Ltd.
(1945 A.D, mcp;301 at" pe 318) Iategan's case was quoted only
for the proposition that the word "amount " as ﬁsed .:I.n par. (d)
of Sece 7(1) of the 1925 Act means an @omt having an ascertain=-
able money value, In 2xg§&_Lim1sgé_1;ggnmlgglgngzdtgz_In;aﬁd
Revenue (1945 A.De 128 at pe 135) and in ﬁggné;' case (gupra at
Pe 43) Iategan's case was quoted only for the purpose of being
distinguished. It on the proper interpretation of the word
facerued® in the definition of M“grossihcome® in Sece 7 of Act
31 of 1941 that word means “became due and payéﬁle" then it is

¢lear that there was no accrual of the .amount paid under clause

2(c) of the 1938 agreement until some time after Hersov's death.

L4
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It is, howover,.not necessary to arrive at a definite conclusion
that this is so, because in my opinion it 1s clear that there
was no acerual in r;véur of Hersov during his lifetime. I may
also point out thaﬁ in Lateggg's case the accr&allthat.was
there held to have taken place was not subjegt to any condition.
In the present case the accrual.was subject to éhe condition
that BHersov's death took place beforé the winding up of the

Company. Until Hersov!s death it was not certain whether
clause |
anything would accrue to anybody under mxdusm 2(c), fir if
before his death the Company had been wound up that clause
not
would/have jmam come into operation.

It was contended on behalf of the Commissioner that
there was an accrual in favour of Hersov jip articulo mortis
and in support of thils contention reference was made to ﬁiﬁﬁ%
y Foster (16 T.C. 625 at p. 632) and jllen v Trehearne (1938
{2) K.B. at pp. 474 and 479) THNelther of those cases supports
the contention. In Hepry v Foster the incomé in issue was
rece ived by the taxpayer during his lifetime. In Allen v
Trehearne the taxpayer had diéd and under an agreement of
service between the taxpayer and the company which employed him

it had been agreed that a terminal sum of £10,060 should be

payable to the personal representative of the taxpayer upon
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the final determination ;f his service. It was held that
under Sec. 45(6) of the Finance Act 1927 the taxpayer's estate
was liable to pay income tax on thé él0,000. gThat case turned
on the proper construction of the xim relevant‘legislation and
is no authority for the proposition that there was an accrual
in favour of the taxpayer in articulo mortig.

It may be that a deceased estate is a taxpayer under
Sece 70(1) of Aet 31 of 1941 read with Sec. 59(e) of that Act.

No argument was addressed to us as to the precise meaning of

Secs 70(1) but the case of Commigsioner of Taxation (N.W.S,) ¥
Ianford (Fxecytrix of the egtate of Iate C.M. Iawford) (4 A.T.IN

253) was referred to. In that case the relevant statute
providgﬁ that a trustee "shall be answerable as taxpayer for
"the doing of all such things as are required to be done by
"yirtue of this Act in respect of the income derived by him
"in his representative capacity.......... ahd the payment of
#income tax thereon, " Dixgn_i. at p. 256 said that "those
uwords? (income derived by him in his réprésentati?e oﬁpacity)
do not, 1ﬁ'my opinion, covef the receiét or rec;very of a
#debt by an executor to which in his lifetime a-decgased
®person has become entitled as a result of his personal exert-

tijon.  In such a case the money if received by the deceased

nwould or might have formed pamt of his assessable income.*

]
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WBut it 1s not part of the assessable inconie of the executor
"He has not derived it as:income; It is a mere debt form-
#ing part of the assets which devolve upon him. *

The wording of our Act 1s different f;-om that of the
statutory ﬁrovision ﬁhich was construed in ;gzigniﬂs case
and mgy lead to a different reéplt. '

As T hold that there was no accrual to Hersov during
his 1ifetim§ in respect of the sum of £60,183 and that the
Commissioner is not entitled to regard that sum as having
accerued to Hergov during his lifetime there)is no need to
deal with the alterﬁative ¢ontention that tﬁere was an
accrual to Hersov in 1939 when the Company ratified the
1938 agreement,

In my opinion the appeal whould be allowed with
costs 2 the Conmissioner's assessment shoulé be set aside,
and he should be directe& to make a fresh aséessment on

the basis that the sum of £60,183 did not acsrue to Hersov

during his lifetime. - ga%/.a vy
, _Eﬁ*_fc

g%hreiger Jede

eyn Jede

Bayoers J.A. Lo caan,

Hall AcTede | | ’.



