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- IN THE SUPREME COURT OF SOUTH AFRICA

(WITWATERSRAND LOCAL DIVISION).

In the matter of:

REGINA

versus

EMLYN AUBREY OWEN

JUDGMEDNT

THERON, A.d.: In this case the Accused is charged with hav’ag,

on the lst February, 1956, and at Johannesburg wrongfully zud
maliciously killed and murdered Florence Gwendolyn May Crutchfield.
The Deceased and witness John Martin Roberts, though not
married lived together as man and wife at 24, King Edward Mansions,
Pritchard Street, Johannesburg. For that reason, reference
throughout this trial has been wmade to the Deceaéed as Mrs.
Roberts.
The tenants of King Bdward Mansions, including the
Deceased, received notification to vacate the premises on the
348t Januwary, 1956. Responding to this notice, the Deceased
packed her belongings in preparation of her. leaving this roouw.
The fact is proved by what ﬁas found in the room ol the morning
of the 2nd Pebruary last. Among others, there was found a
roll of blankets at the top end of the bed rolled up and tied
by means of a rope; certain oddments of furniture as weld 28
other containers tied with rope were also found in this roofe
The Deceased's reputed husband was at the time
detained in the Fort having been detained or the 24th Januvary
in comnection with scme charge unassbciated with her death.
Some tenants considered this building to be an unsavoury
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one with danger lurking in the dark passages because of
frequenters who habitually consumed ligquor 4o excess and
the immoral tendencies of some of the occupants in cer-
tain rooms, At the time of the death of the Deceased,
certain four persons including her reputed husband
were detained on allegations of conducting a brothel in
this very building.

The Deceased herself was to figure as a Crown
witness against them. She was a woman of approximately
54 years of age and she was described by her reputed
husband as an alcoholic.

At the time of her death, the Deceased was
certéinly deeply intoxicated if not paralytic. The
examination of her blood revealed a .35% weight over
volume which 1s indicative of the extent of her intoxi-
cation depending upon her resistance to the effect of
alcohol,

Due to a broken knee and some other infirmity

in the other knee, she used crutches to get about. These

crutches were found in the North-West corner of her room
on the morning of the 2nd February.

On the 29th January the Deceased visited her
reputed husband at the Fort. He certainly observed no
injuries upon her and she seemed to be in good health.
There is no evidence about the further movements of the
Deceased between this visit and the 1lst February last.
At approximately 10.30 in the morning of lst February,
1956 Mrs. Scott saw the Deceased in her room. She

appeared healthy and hed no signs of injuries,

Between 6.30 and 7 p.w. in the evening of the lst

Mrs. King, another tenant in the same building, saw the

—-- Deceased ——-
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Deceased in room 24. She was alone and appeared to be
in good health with no signs of any injury but she was
clearly under the influence of liquor at that stage.
At approximately 11 a,m. on the 2nd February, the

witness Scott visgsited the room of the Deceased and

receiving no response to her knocks on the door, she
tried the handle and found it to be locked,. She called
the Native cleaner, obtained his duplicate key, unlocked
the door and entered the room, She immediately noticed
the body of the Deceased sprawled over the unmade bed
near the door, The scene was left undisturbed and the
door securely locked while the witness summoned the
police. At 12,10 the same day Sergt. le Roux arrived on
the scene, He caused photographs to be taken and a plan
to be prepared. He furthermore summoned the district
surgeon, Dr., Krausey, who arrived there at approximately
2,30 p.m.

The body of the Deceased was found lying on its
back upon the uncovered mattress of a single bed. The
body lay across the bed with the head close to the right
side of the bed and about 2'6" down from the head of the
bed with the tied roll of blankets above it. The body
lay at an angle aéross the bed with its long axis point-
ing down to the lower left foot of the bed. The legs

were apart at an angle of approximately 60 degrees, the

righf leg being straight and the heel resting over the
lower upright of the bed. The left knee was flexed over
the edge of the bved. The left elbow was acutely flexed
with the left land resting, palm downwards, upon the

upper chest. The right elbow was flexed at right angles

and the arm resting on the bed with the palm down near
-—-- the ---~
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the right hip, with a lady's handkerchief under the hand.

The lower aspect of the bpdy was bare. A pair of
bloomers were found near the body on the left side, as may
be seen on the photograph, #xh. "D". The right leg was
stockinged, with a shoe on the right foot. The left leg
had no stocking on and the shoe was found on the gfound
close to the left foot. The stocking on the right leg
wag suspended and attached by a strap from the suspender
belt round the medial aspect of the Deceased's thigh.

The brown skirt worn was moved upwards, fully exposing her
genitalia, = Dry blood was found as issued from her nose
and mouth and this obvioﬁsly trickled upwards over the
forehead on the right and also down the left side of the
cheek.

Dr. Krausey conducted 2 post mortem examination
on the body on the 3rd February, 1956 and he concluded that
the cause of death was strangulation. On the front of the
neck he found an alwmost horizontally situated abraded
compression merk commencing on the left side of the neck
22" and 1" posterior to the lobe of the left ear; it
passed anterially and slightly downwards, crossing the
middle line of the front of the neck at the level of the
superior thyroid notch. It passed to the right, and
posterially becoming less defined and disappearing on
the right side of the neck at a point approximately 13"
below and 1" anterior to the right lobe,

The compression mark was deepest and most
prominent on the left side of the neck from a point 24"
from the middle, to a point 1" to the right of the middle
line over a length of 3". At its widest and deepest at
e point 1" to the left of the middle ine, it measured 4"
in width. This tapered off to the left where it became

- - 1ill-defined ---
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ill~defined at its termination on the left side.

On the right side, from a point 1" to the right of
the middle line there was a fanning out of the abraded
area which at its widest was approximately 13" in width.
Some of the marks can be seen on photographs, Exhs. "C1"
and "C2",

Of the further abrasions described by this wit-
ness I need mention only the following: Over the left
cheek was found a 13" from the mid-line and %" below the
left angle of the mouth, a freshly abraded area of about
#".  Over the middle of the right c¢lavicle was found
a freshly bruised area of 13" x 3", Over the back of the
right hand was found a freshly, irregular sbraded area of
25" x 13", There were multiple fresh bruises irregularly
diétributed over the lower itwo-thirds of the right arm
varying in size from 13" to 1" in diameter, counting
seven in all, Over the right elbow was a fresh bruise
%" in diameter. On the left forearm was found an irre-
gular fresh bruise of 13" x 13", There were

several irregular small fresh brulses distributed over

the lower half of both shins and the front of the left
ankle.

The tongue was slightly protruding between the
teeth, 2 common feature in cases of strangulation, The
right surface of the lower lip was bruised in a small
area. On the upper lip on the right side was a superfi-
cial laceration; so also was there a bruising of the
left side of the upper 1lip,

Over the left side of the head behind the ear

was a haemorrhage under the skin of 2" x 1V,

Furthermore, Dr. Krausey found most of the

~- - features - -
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features common in cases of strangulation to be present,
No injury was found to the genital track, Certain brui-
ses were found on the stowmach and at the back of the neck.

Vaginal smears taken by this witness proved negative in

the test for spermatozoa. As to whether the assailant
had intercourse with the Deceased, cannot with any degree
of certainty be ascertained, although at first glance,

at the body as it was found, the suspicion was immediate-
1y prompted that such was the case.

The injuries and many bruises were indicative of
and consistent with a violent attack upon and a degree of
resistance by the Deceased.

Basing his opinion upon the injuries and nunmer-
ous bruises he found and of the scene as he saw it, Dr.
Krausey is of the opinion that the assazilant either used
a rope, a cord or a woman's nylon or silk stocking to
cause the strangulation. This ﬁqét probably was carried
out while the Deceased was prostra%e on her back; the
ligature was pressed with force upon the front of her
neck round to the left and right side as indicated by
the marks seen on Exhs., "C1l" ang "C2", This witness is
of the opinion that the ligature was not tied round the
neck of the Deceased and by application of force tightened
round her neck,

We find, upon the evidence before us, that the
Deceased was most probably in the position upon the bed
as shown in the photographs, Exhs. "A", "B" and "D",

when she was strangled by her assailant. He pressed down
the ligature, holding it down with both hands, thus
accounting for the fanning~out of the ligature marks
below the left and right ears of the Deceased and

--— accounting ---
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accounting for the bruilse found below these marks on the right side

of the neck,

In the room of the Deceased were found, near the bed on
the right side and close to the bed on the floor, a length of elec-
tric cord as also three lengths of string or rope similar to that
used in tieing the roll of blankets on the bgd. In the same area
dried bloodstains were found. Further down, near the lower end
of the bed, as can be seen from the photograph Exh, "B", there
was a brown carton tied with string or rope similar to that used on
the blanket énd to that found on the floor. Upon this carton
were the two handbags belonging to the Deceased - the one a red
one and the other black. The black one was open. Underneath
the red bag was found a stocking to which was attached the ripped
off strap of a suspender belt still buckled onto the stocking.

It is now produced in Court in that condition.

The broken portion of the strap is revealed on Exh, "B"
at the corner of the carton, ﬁearest to the bed. This stocking
corresponds in detail with the stocking found on the Deceased's
right leg. It is clear the strap attached to it was ripped off
the suspender belt worn by the Dereased, If this stocking was
the one used to strangle the Deceased with, the irresistible
conclusion is that the assailant, after strangling the Deceased
therewith, placed it on the carton, handling either both handbags
or at least the red one, to have it placed on top of the stocking
on the carton,

A further irresistible inference is that the assailant
forcibly pulled the stocking off the left leg of the Deoeased,
ripped the strap off the suspender belt worn by the Deceased and
while the Deceased was in the bed on her back the assaildnt with
sufficlent force and employing both hands pulled the stocking

tightly over the front of the neck of the Deceased, restricting

~~~ her —--—
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her breathing and thus extinguishing her life.

The articles enumerated in Exh. "F" were submitted to the
Institute of Medical Research for scientific examination.  Ameng
these articles there were three pieces of rope found on the ground
in the Deceased's room, and the stockiné recovered rrom the carton
under the red handbag. The threc pieces of rope as 2lso the
stocking contain certain stains which upon microscopic tests proved
to be stains of blood and a further precipitant test proved these
staing to be stains of primate or human blood,

0lose to the pieces of rope on the ground, blood atains
were ohgerved. Dr. Krausey, although not dogmatic in his expres-
sion of opinion, considered it likely that these stalns were
caused by blood trickling down the right side of the head of ithe
Deceased with her head slightly downwards to the top. If this
view is correct, then it geems probable that in this way blood
came in contact with the pieces of rope on the ground in close
proximity thereto; but how can the blood on the stocking be
accounted for? It is to be observed that two stains were found
upon the stocking approximately 9" apart, We return to this
aspect later.

The door of the Deceased's bedrocwm was fitted with a yale
lock which would lock the door when the latch was dropped and the
door slammed to.

The witness Roberts testified to the identity of the
portable radio set produced in.Oouft, Exh. 4. Thie he positively
identifies as tha‘wireless set belonging to the Deceased. When
he laet occupied this room 24 with the Deceased, this wiraless was
in that room. See&ndly, he idemtified the pair of spectacles
and the brown case, Exhs. 5 and 6, the property of the Deceased.

The witness Shaw stated din evidence that between 7.30 and
8 p.m. on the evening of the lst February last, he was in the bar

——— O —em
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of the Sterling Hotel, Johannesburg. He wae thereraying darts and
on an occasion of going to the bar counter to purchase a drink he
noticed the Accused entering the bar, carrying a parccl wrapped in
brown paper. He gre¢t~d the Accused by saying, "Hallo, Len; how
are you?" The Accused returned the greeting and gaid he was fine,
In the bar the Accused offered to sell him the portable radio,
Exh. 4, which at the time was wrapped in brown paper but thé
ALecused was holding it by the handle. Shaw was uncertain whether
the Accused wanted £2 or £2.10. -d. for the set. Nevertheless,
because he only possessed £1 he offered to purchase the set for £1.
Lfter bargaining about the price, he eventually paid the £1 for the
set. He says the Accused at no time was in any doubt as to what
he had in his hand and what was contained in the brown paper
wrapping.

Shaw identified the set as Exh. 4, as the radio which
tie purchaéed from the Accused. Upon paying the hLccused the £1,
he demanded a receipt from him. Paper was produced and a stamp
was produced.. The hAccused wrote out the receipt, the exhibit
before the Céurt, and handed it to the witness.

Later the same evening another wituness, Lawrence, and
a witness Britnell visited the bar of the 3terliig Hotel after
attending 2 meeting. While the two of them were standing iﬁ the
private bar discussing cricket, theyveach had before them a glass
of beer. The Accused cawme up to tﬁem. Britnell states that he

knew the Accused by sight and as he usually does o0 acquainfances,

greeted the hccused by a handshake. Lccording to these two

witnesses, the Accused invited them to have a drink with him,

They declined because their drinks were before them, whereupon the
deccused asked them whether they would mind if he orderred hidgelf
a2 drink and joinéd their company, to which they agreed. It was
avident that the Accused had already consumed liquor but did

—-—— NO0t ==
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with any degree of certainty. They estimate 1t to be bétween
10.30 and 11 p.m,

The next day, the 2nd February, the witnesa Pienasr
Senior met the Accused in the Cellars Exchange Beer Hall in
Johannesburg, This was in the afternoon. There he purchased
from the Accused a pair of spectacles, Exh, 5 and a case, Exh. 6
for 7/6d. Pienaar stated that upon a previous occasion, a day
or more before the 2nd, he enquired from a2 friend whether he knew
where a secondhand pair of spectacles could be purchased as he
needed a pair for his wife. He said the Accused was present and

heard this conversation. That is why, on the 2nd February, tue

Accused asked hiwm whether hé was still looking for a pair of
spectacles and so came to offer the spectacles in its.case for sale,
In cross-examination he expressed the view that the Accused guite
evidently had consumed some ligquor but he appeared to be normal.
When asked where he had obtained these spectacles, the Accused
explained that it belonged to a lady friend of his but she no
longer redﬁired them,

The next Crown witness, Claremont Pienszar, the son of the
previous witness, stated that he was a clerk in the local Magis-
trate's Court; +that on the afternoon of the 2nd February, after
office hours, he visited the Cellar Exchange Beer Hall where he
met the Accused, From there the two of them went to the Guild
Hell, arriving there at approximately 6 p.m. He said he
thought the Accused knew that he was employed in the Magistrateis
Court, and he stated, "Die Beskuldigde en el het oor allerhande
dinge begin praat. Toe s& hy, 'Ek het 'n vrou vermoor'. Hy
het uit sy eie vry wil daaroor begin praat. Die eerste wat hy
aan ny gevra het was wat hy daaromtrent kon doen, wat sy kanse
is om af te kom en ek moet aan hom raad gee en die klas van goed.
Toe 8& ek vir how ek kan hepm nie raad gee nie, hy moet na die

~wm— Poligie ——==~
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Polisie gran of na 'm prokureur".
He further stated that the Accused mentioned the time

when he is nlleged to have strangled this woman as the previous

day, that is the lst. Thereafter, in the ovening of the 3rd

February this witness again met the Accused in the same beer hall,
The topic of discussion again turned to the wurder of this woman,

The witness gquestioned the Accused about the matter and according
to Pienazr the Accused mentioned the name of the woman 2s Roberts,
stating that she was approximately 50 years of age and had blonde

hair.

' When asked how it was done, the 4Lccuced is alleged to
have étated, "Hy het dit met 'n kous gedoen. Hy het gesé by
het haar nie onsedelik aangerand nie; hy het haar net vermoor.

Pienaar stated that his reason for gquestioning the
Accused was to compare his description with the newspaper account
of the alleged wurder.

In cross~examination, the witness added: "The Accused
stated he had suffered from a black-out. The last incident he
could remember, he was sleeping in the bedroom of a certain other
womal « In the course of conversation the Accused péssed the
remark, 'I've done some bitch in'",

According to this witness's recollection, this remark was
made on the occasion of the discussion on the Thursday.

The Lccused denied having met the witness Pienazr in the
late afternoon of the 3rd, that is the Friday. He contended that
on that day he was with bis sister in another hotel. Be that as
it may.

The witness stated that the Accused further wentioned
to him that he had noticed boxes in the room of this woman whicl
were tied up with rope and that the police alleged a rope was used

to strangle this woman since rope wag found in the roon. That

——~~ theory --—-
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theory was incorrect, he said; He had used 2 stocking.

The next Crown witness was v.@ ., Merwe, a friend of the
hccused. He stated that after going off duty and at about 5 p.me
he went to the Cellars Exchange Beer Hall where he met the
hccused. The Accused called him aside and then told him, "I have
strangled a woman, and when I left she was still choking or it
may be that she was still coughing".

Some wention was made by the hccused of, "I got a good
cut out of itn, The latter statement, however, may have been made
in connection with insurance money the Accused was expecting to
receive from the Unemployment Bureau. However that may be, the
one fact which emerges is that again the Accused mentioned baving
strangled a woman. V.d. Merwe has known the Accused for approxi-
mately four years and according to his evidence the fAccused knew
what he was about.

4%t about 10.30 p.m. on the 3rd February, Serg’c.KluytE
proceeded to the Grand Station Hotel, Jeppe, where he arreated the
Accused who was then under the influence of liguor. Thereafter,
while the Accused was detained in the Police cells; this witpess
gquestioned the Accused about the radio, Exh. 4, and the spectacles
and case, Exls. 5 and 6. The Accused was informed that evidence
was available to prove that these articles came from the room of

the Deceased and that these were sold by the Accused. An

. explanation was demanded of it. He stated, "I do not know how

I got the radio and the glasses",.

On the 6th February, 1956, the Accused made a statement
to My, Steenkamp, the Additional Magistrate of Johannesburg. At
the time the only persons present in the Magistrate's office ﬁere
the Lccused and Mr. Steenkamp. They were sitting at opposite
sides of the table, very close. to one another. Before taking
down the statement, Mr. Steenk;mp satisfied himself that the

w—= fccused -—--—-
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isccused was at ease and in his sound and sober senses and that he
wag voluntary in making the statement.

Mr. Steenkamp in evidence stated that he meticulously
recorded every word spoken by the Accused. Thereafter, he read
the statement over to the Accused, who confirmed and signed it.
Mr. Steenkémp says his usual practice is, when taking down state-
ments of this kind, that when an accused person makes that portion
of the statement which inculpates him he usually repeats aloud the
words spoken while writing them down. He thinks he did so on this
occasion but cannot be sure. However, he says when reading over
the statement to the Accused the latter must have heard evefy word
unless he suffered from some defective hearing, which is not the
casea, The statement read as follows - I eliminate the preamble;
I start with -

"The following questions were put to hims

Have you made 2 similar statement of the same nature in

connection with this occurrence to any other person, and.

if so to whom and when and under what circumstances? ——-

Yes, I made a similar statement on the 4th February,

1956, to the C.I.D. ~ I do not know his name - at Marshall

Square. I think it was Lieut. Jooste. I was warned that

I need not say anything and I elected to make a statement

voluntarily. He questioned me and I answered him,

What is your reason for wishing to make this state-

wment to me? --- I would like to get it off my mind.

When were you arrested? --- On Friday, the 3rd -
Pebruary, 1956 in the evening. I 'phoned the C.I.D.

Hasg any person in any manner whatsoever forced yéu
or influenced you to come and make a statement to me?
-~-- Nos I, Emlyy Aubrey: Owen, freely and voluntarily
and after I have been warned by the Magistrate that I am

--= not -—-
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not obliged to wake any statement but that if I elect to
do so it will be reduced in writing and may be used as
evidence against me, declare without any undue influence
having been exercised upon ne: On 3/53/56 in the evening
I 'phoned the Police and told them that I wished to con-
fess to the murder of Mrs. Roberts, They came and
arrested me at the hotel, I think at the Station Hotel
in Jeppe, and they took me to Marshall Square. I then
told them that I think I killed Mrs. Roberts but I don't
know why. This ourder took place on the lst Februafy,
1956. I had been drinking very heavily lately. I went
up to see her husband, Mr. Roberts, It was in the
evening. I knocked on the door of Mr. and Mrs. Roberts!
roow. Mrs. Roberts answered and I walked into the foom.
She was lying on the bed. I remember taking her stqcking
off and strangling her. I then left and went to an
hotel and started drinking again. The following
morning I got up and went to the hotel where I drank
the whole day. That night I slept in St. Louis
building. The following morning I left there at about
10 a.w, and went to the hotel and had a beer there and
walked into town where I played dominoces and drank until
the afternoon, when I went t© a tea room bioscope.
After the show, I went to my 'sister in Fairview where
her husband and I bhad a drinkas We then went to the
Station Hotel in Jeppe where we drank. I then got wp
and 'pboned the C.I.D. at Marsh=ll Square. I told them
where I was 'phoning from end that I wanted to confesgs
to the murder of Mrs. Rbberts and that I saw it in the
paper. The C.I.D, cawme aﬁd arrested me in the

hotel" .
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This statement was then signed by the Accused, =2nd not
only was it signed but he initialled every page of it. |

So far, I have given in some detail a picture of the‘
Crown evidence. I now turn to the evidence of the defence. First-
1y, the evidence of the Accused himself: He is a young wan of
approximately 33 years of age. He mppenred, as is reasonabiy'to be
expected in the circumstances, to be somewhat nervous in the witness
box. He has a good appearance, and speaking for myself, 1 do not
think his demeanour could be criticised. He was on the lst
Pebruary unemployed, having left his last employuent as agsistant
t0 a local private detective agency on the 15th December, 1953,
Prior thereto he was engaged from time to time in various employ-
ment but was unable to settle down to any particular employment.

He stated that he has for some time been addicted to ligquor and
during the latter part of January he was drinking heavily.

In about September, 1955, he met the Deceased and her
reputed husband in room 24, King Edward Mansions. He visited
them again some time in November, 1955. He thereafter again
visited the room of the Deceased on the lst Pebruary, 1956. The
Accuged stated that ﬁpon the occasion of his first visit to Mf-
and Mrs. Roberts in Seﬁtember last year, Roberits was in bed
suffering from broken ribs and injuries sustained in an
assault upon him in the very room they occupied.

He says he spent some time with them, He does not say
whether Mrs. Roberts was under the influence of liquor on that
occasion, although he ment¥ioned haﬁing some wine Wwith theum.

Not being 2 friemd of the couple, he did not visit them
again yet in November he viisited thew agaiﬁ to seer how Roberts
was., He found him up and bout, f@coverziﬁﬁis broken ribs.

In his evidence-im-chief he stated that Bis reason for
visiting room 24 again in the eveining of the lst February, 1956

_—— WAS ~——
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| was to see how Roberts was after his September injuries. He
; described his movements on the lst February as follows: Phat he
) spent some time drinking in the Exchange Cellars Bar. 1In fact, he
said he spent the whole day drioking without having any food. A
about 6.30 to 6.45 he went to the Guild Hall Bar where he consumed
more liquor. He then decided to visit a lady friend, a certain
Mrs. Lindsay, living in the St. Louis Mansions. He has no recol-
lection of reaching Mrs. Lindsay that evening but upon passing King
‘ Bdward Mansions he suddenly decided t0 call in on Mr. Roberts 1|:o
10 see how he was after his injuries. If this reason is true, thé
Accused must at the time still have had control of his mental
faculties and his memory certainly was not 2 blank.
In cross-cxamination he sought somewhat to change the reason
for his visit to the room. He there stated, "I cannot say why
| I went to see them in February. I thought I would go and ask F'.
‘Roberts to come and have a drink with me at the hotel”. Later he
| " stated there were really two reasons, nawely to see how Roberts was
i after his previous injury and to invite him out for .a drink. Be
i that 2as it may. He said he was dizzy and not clear in the head:
‘ 20 due to the effect of alcohol consumed. He remembers going to a’
| TOOm, He cannot remember the number. The aoor was slightly
ajar and light was on inside the rooms He knocked at the door.
! The Deceased opened the-doo}. She staod in the doorway while he
remained standing outside in the passagéq He asked her whether
, uncle Jack, Mr. Roberts, was theve. She said "No", and asked what
] he wanted to_éee him about and he'replied; "Just to see how he uash,
i There the conversation ended and he turned round to leave 2nd as
he turned round he saw the glow of a light in the passage,
.‘ unlighted previously. This was about 7.36’_ pen., he says. He
30 was un@ble to remeuber anythiﬁg after that Lut when he came yound
) he fotund himself sitting in &he bar in the S%erling Hotel, =& ﬁlock

I —_—— away -—-
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away from King Edward Mansions. There fthe witness Shaw came up

to him and s2id, "Hullo, how are you: what kave you got with you?"
T 1ifted it up onto the counter and sz2id, 'I think it looks like
a radio'. He asked me, 'What are you going to do with it?' %o
which I replied, 'Well, E%ill gell it'".  Prior thereto, he b2d no
knowledge of what was contained in the brown paper parcel, He
however identified the radio as Exb. 4 before this Court, He sta-
ted it Was_wrapped in brown paper but there were two bars visible
which looked like the selection knobs of a radic, from which he
concluded that it was a radio. He there and then sold the radio

o Shaw for £1. He offered it for sale for £2,10. -d. but Shaw
would only pay £1 and he stated that he then suggested to Shaw,
"Make it half - £1.5. -d. Then I let him have it for £1".

He stated that Shaw demanded a receipt which he wrote out ~And
handed to Shaw, the receipt now before the Court.

He said that Shaw dictated the tewns of the receipt to

him., Ee merely wrote it out and signed it. This, of course;

is denied by Shaw. However, thereafter he continued drinking until
2bout 10 p.m, when he decided %o go houe. Upcn passing the King
Baward Mansions he decided to &all in on Roberts to see whethef
Roherts had returned and if he was there he intended inviting him
to 2 drink. He went to the Decersed's room and found the door
slightly ajar. He knocked, but received no reply. He knocked
again and received yet no reply. i He continued. "I pushed tﬁe
door open and saw Mrs. Robertis lying across the bed. Her head:

was upon the roll of blankets at the head of the bed. Her head
was upon the right side of the roll. Yer Jeft leg was hanging

off the bed and herfright leg was on the edge of the bed nenr the
end. She was dressed. Her dress was down towards her knees,

I took her by the ‘leg and shook ber, and I said, 'Hey, hey!
She grunted asif 'she was asleep. I saw a stocking near her leg

. Q) -
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on the édge of the bed. I picked up the stocking and threw it
towards her face in order to waken her. It missed and fell to the
floor. She made a grunting noise, I said to myself, 'Ja, drunk
again', I had seen her under the influence of liquor before.
T then turned round and I realised that if I did wake her up she
might create a scene, so I left. I pulled the door to. The door
did not lock. I left the door like that in case Roberts refurned
so that he could then enter. 4s I closed the door and looked up
the dark passage, I saw the glow of 2 cigarette m~s though someone
was taking a draw at a cigarette. I then left".

He further stated that while in the room he saw a bottle
and on the bottle was a label. From that he could see it wns wine.
ﬁe stated that the Deceased =2ppeared to be a2sleep 2nd he saw no
injuries upon her,

He was shown the photographs now before the Court but
could not account for the position the Deceaced was found to be in
after she was strangled.

On the 2nd February, on his way to the Labour Bureau he
felt in his pocket for his cigarettes when he discovered tue
spectacles and éase, Exhs. 5 and 6, in his pocket. He could
not explain how these came to be in uis pocket but concluded
that because his mother was at the time behaving queerly he
thought she might have put it in his pocket. He thought it to be
a pair of her spectacles and that she no longer used them,

Later the same day he visited the Exchange Beer Hzall where he
spent praciically the whole day drinking. He met Pienaar Senior
and playing darts with him he then took the spectacles out and
asked Pienaar whether he wanted toc buy themn, Pienaar stated +that
if it suited his eye-sight he would purchase it for his wife who
required a pair and her eyesight was wuch the same as ﬁis OWne

Pienaar tried it on and then purchased the pair of spectacles and

—== the —=-
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the case for 7/64d.

Throughout his evidence the Accused pevrsisted that he could
not explain how he came to be in possession of the radio, the
spectacles and the case which he sold to Shaw and Pienaar respec-
tively. The Accused stated he has no recollection of meeting the
witnesses Lawrence and Britnell and speaking to thenm. He denied

having seen the witness Pienaar on the late afternoon of the 2nd
| Pebruary. He says that he saw him and there was no discussion of
'.' any import - only between 1 and 2 on the 2Znd.
l 10 He also denies having seen Pienazr on the late afternoon
of the 3rd February. In the premises he says he feels constrained
| to deny that he wade any statement to him concerning the death of
this woman. He however remembers speaking to the witness v.de
: Merwe on the 2nd February., His evidence is, "I remember sazying,

'T think I saw a dead woman last night'. I am uncertain about the

. word 'dead'". What he however does remember is discussing with

| v.d. Merwe his expected unemployment duplicate card which wasz to

come from Pretoria and on which he could draw Arrezar monies and

} in this regard making the remark, "When it comos I will get the

"' 20 money which will be a good cut" - a somewhat unusual remark toi

7! make about woney to which he would be entitled. Nevertheless,

v.d. Merwe agrees the remark may well have beern passed in this

\ ' regard. The iwportance of it is only in relation to the proof

‘ that the Accused when speaking to v.d., Merwe knew what he was

) about; although having consumed alcohol he still had a clear

' nemory ¢f events and appears té have had command of his mental

i faculties. He stated in evidence that he cannct remember telling

i Velde Merwe in what state he saw the woman the previous night
though he remenmbered wmentioning that she coughed as he left the

20 room,

On the morning of the 3rd February the Accused stated

- he e
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he woke up in Mrs. Lindsay's room. He did not know how he got
there nor did he have any memory of any events frouw Wednesday, the
1st, until that worning.
Fridéy afterncon and evening, he says, he spent in tae
company of his sister and brother-in-law and they agaih consumed
a large quantity of liquor. He could not recall having a meal
with them,
He rewembered visiting an hotel where he saw a newspaper
containing a report of the Deceased's death. He thereupon ‘'phoned
the Police, He remembered the number. He asked to speak to
Col., Olivier because he noticed from the paper that he was in charge
- of the investigation. Of 2ll these details the Accused still has
a clear memory. The same evening he was arrested at the hotel
from where he 'phoned. Thereafter, on February 6th, he made a
statement to the Additional Magistrate, Mr. Steenkamp. In
evidence he challenged the correctness of this statement in its
most vital aspect. He stated that the Magistrate when récording
this portion of his statement asked him to speak slower and he
suggested that because he was speaking faster than the Magistrate
could record, an error crept into the statement and he stated that
when the Magistrate thereafter read over the statement torhim the
Magistrate's voice became soft and somewhat inaudible so that he
could not hear the wrong part of the statement when it was read
over to him. The portion of the statement which he denied reads,
"I remember taking her stocking off and strangling her",

We have no hesitation in unreservedly accepting the

evidence of Mr. Steenkamp in this regard. Not only is he

30

an experienced Magistrate but he appears to us as being a very
careful person and when reading the whole of his statement it gives

one the impression of his fair manner of approach.

-

Furthermore, the facts proved establish beyond a doubt

—mm that —--
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that the Deceased's stocking was ripped off her leg, tearing

the suspender strap attached to the stocking from the belt

worn by the Deceased, This stocking was found to have two
human bloodstains upon it, As I have stated before,

this could only have got onto the stocking if it was usedr
upon the neck of the Deceased and in no other way.

Upon the proved facts we therefore find that
the stocking was used by the assailant to strangle the
Deceased, In using the stocking, the fanning out of the
marks on the extremities near the lobes of the ears can bé
accounted for, which would not be if a fairly thin rope
was used, In the result, therefore, this portion of the
statement fits in with the proved facts, namely that the
assailant pulled off the Deceased's stocking and strangled
her with it.

Next we analyse the context of the statement
and the setting therein of the disputed passage. We
rlso conclude that this passage fits in to make sense,
namely: "I knocked on the door of Mr, and Mrs. Roberts!
room, which Mrs, Roberts answered and I walked into the
room, She was lying on the bed. I remember taking her
stocking off and strangling her. I then went to the
hotel and started drinking again.,"

We also reject the evidence of the Accused as

untrue when stating that on the 6th February when he made

this statement he was still suffering from the effects of
alcohol and not in clear mind, As I have already saiad,
the evidence proves beyond doubt that early in the evening
of the lst February last at about 7.30 p.m. an assailant
violently pulled the stocking off the left leg of the
Deceased abd proceeded to strangle her by pressing it

~—= 4dOWnl ——=
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down with both hands on the middle front of her throat
while she was on her back upon this bed. It also
seems an irresistible conclusion from the fact
that the assailant pulled off her bloomers and pushed
up her clothing to expose the genatalia as is to be
seen from the photographs produced.

The important questions remaining are, has
the Crown proved beyond all reasonable doubt that the

Accused committed

——- this —--
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this deed and secondly, if this be so proved has the Crown further
proved beyond reasonable doubt that though the Accused was under the
influence of 1iquor'bis mind was not so obscured or affected by
liquor as to cause him to be incapable of =appreciating what he was
doing or incapable of realising the probable consequences of his
acts or of forming an intention to kill. As the case is one of
mirder, proof of the intention to kill is part of the Croun's case.

In our view the evidence links together in the following
ways The Accused was at the time without any income, A day or
more before the lst February he was prescnt and heard Pienaar
engquiring about where he could purchase a secondhand pair of spec-
tacles. In the evening of the lst February at approximately 7.30
p.m. t0o 8 p.2. in the bar of the Sterling Hotel the Accused scld
to the witness Shaw the radio, Exh. 4, for £1 and gave Shaw the
receipt, Exh. "H", which he wrote out himself unaided. This qadio
wasg removed from the room of the Deceased a block away from this
hotel. On the 2nd February and at the Cellars Beer Hall the
Lccused enquired from the witness Pienaar vwhether he still wished
to purchase a secondhand pair of spectacles and there sold to
Pienaar the spectacles, Exh. 5, in the case, Exh. 6, these haviug
been romoved from the room of the Deceased the previous evening.
The Accused informed Pienaar "that the spectacles belonged to a lady
fitiend of his and that she no' longer required them,

In his confession fraely and voluntarily made to the
Magistrate, the Accused admittied taking the Deceased's stocking
off and strangling her. Upon. this evidence alone we have
unanimously conme to the conclu;sion that it has been proved beyond
a reasonable doubt that the'Ao}cused was the person who strongled
the Deceased.

There is, hoyever, fwrther evidence of statements made by

the Accused 10 vapious witnessess. The admissibility of these

—-=— gtatements -——
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statements require consideration. These witnesses werc not peace
officers within the meaning of the provisions of the Criminal -
Procedure ict. MNr. Wulfsohn for the Accused did not object to the
evidence of these witnesses. On the contrary, he wished the
evidence to be adduced in order to base thereon the argument on

the lgane of the alleged amnesia suffered by the hccused at the
tire, Nevertheless, I have to decide whether the Crown has proved
beyond a reasonable doubt that the Accused was in his sound and
sober senses when he nmade these statements and made thew freely

and voluntarily. At the various times when making these state-
ments, he had been consuming alcohol and was to an extent affected
thereby but in wmy view, upon a careful analysis of the statements
themselves and the general circumstances in which they were ﬁade,

I an satisfied that he nevertheless knew what he was saying and
realised the import of it. I am also satisfied that he madq these
statements freely and voluntarily notwithsﬁanding that in tho one
instance he answered questions asked by the witness Pienaar Junior.
In my view this issue is governed by the ratio accidendi in the

case of Rex v. Blythe (1940 A.D., p.355) =and Rex V. Ramsammy

(1954 Vol. 2, S.A.L.R., page 491).

The fact that liquor taken by the Accused probably ﬁade
him more inclined to falk does no% in ny view affect the vital
issue, namely his knowledge and appreciation of what he was
saying and what he was about. I wmay mention only a few frctors
which persuade me to come to the view that he knew what he was
saying and speaking to the witness Lawreace and Britnell, The
Lccused recognised Britnell, and greeted him and joined their
party in a rational manner. Nothing in his behaviour indicated
to the witness that he did not know what he was about, His

nentioning the expected publication in the press of the killing

of the Deceased is indicative of reason. The details given

-—= correspond -—-—-—
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correspond with what was in fact found, of which he must bave had
knowledge. The statements made %o Pienaar Junior equally prove,
by its accurate detail and the éeeking of ndvice from the Clegk
of the Court, to come from a person knowing what he was about.
He was able to remember the theory developed by the Police namely
that the Deceased was outraged and strangled by means of a rope
because rope was found in the room, and he discounted this théoryo
Therefrom, his senses of reasoning were seemingly unaffected.

When speaking to v.d. YMerwe he wmnde mention of getting
a2 good cut out of something. At the trial he remembered the
remark and the context in which it was made and corrected v.d.
Merwe's impression in this regard. Purthermore, wnen genersnlly
analysing the evidence in regard to the effect of alcohol upon
him, I have tazken into consideration that on the 3rd February,
after consuming a good dezl of liquor, he was able to remembsr the
telephone number of the Police, to dial that number, to ask to
speak to the officer in charge of -that investigation, able té
read a newspaper account and furthermore to remember the number
then given to him to contact dol, Olivier. Upon all the facts,
therefore, Ivhave come to0 the comclusion that these statements
are admissible in evidence. Taking them into consideration in
addition to the facts already listed, there can be no doubt that
the Accused is responsible for the killing of the Deceased.

The Accﬁsed testified to visiting the Deceased's yvoom
twice that evening. I have already related his evidence in this
regard. We have %0 consider the truthfulness or otherwise‘of
his evidence in;this regamwd. We have no hesitation in rejecting
his evidence of.a gsecond ‘visit to the room of the Deceased 28
false. In his confessiomn to the Magistrate he mentioned only the
oneg vﬁsit and no mentich was made of suffering an amnesia upon
that occasion,

~w~ Secondly --—-
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Secondly, we have found that the stocking was ripped off

the leg of the Deceased and used in strangling the Deceased, only

one stocking being found loose in the room. It is untrue that this

stocking was lying loose at the foot of the bed 2nd furthernore
that he lifted this stocking to throw at the face of the sleeping
woman. Purthermore, the position where this stocking was found
with the blood on it, completely discounts his version of having
thrown the stocking at the face of the woman asleep on this bed,
Taking into consideration the time of the Accused selling the
Deceaged's radio to the witness Shaw, we have come to the conclusion
that the killing éf the Deceased by the iAccused took place during
the visit by him to her room at about 7.30 p.ov. that evening:

that he then removed the radio and spectacles from her room, He

had undoubtedly handled the handbags upon the carton next to the

bed after the strangulation of the Deceased. That accounts for

the recovery of the stocking from under the red handbag.

It also seems probable that he removed the spectacles in
that

its case from the black handbag but about/there is not the degree
of certainty to find it as a fact,

We turn, now, fo the question cf whether the Crown has
proved beyond = reasonable doubt that the isccused was at the 'time
of the offence quite capable of realising what he was doing 2nd
of forming the intention to act and to achieve and appreciate the
consequences of his acts, whether in all the circumstances the

Accused had the inten®ion to kill when he did act; whether he

designed to kill befo're he reached the room or for some Treason or
other determined upom i% while in the Deceased's room is in our
vigiw not material to the determination of this case.

In this regard the Defence is that by reason of the
anount of‘;iquor'that the Acdcused had consumed, the hLccused was

so affectad that during the crucial period he suffered from a

—— patchy -~-
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patchyamnesia induced by alcohol and in consequence he was
incapable of forming the intention to kill. The fact that a patchy
amnesia way be considered to be a tempornry insanity and where the
defence raised is one of insanity, the orus is upon the hLccused
person to establish his insanity upon the grounds.of probabilitye.
I am ;f the view that in this case it remains an onus upon the
Crown to satisfy this Court beyond a reasonable doubt that the
Accused was at the crucial time capable of forming the intention
to kill.

The evidence as to the amount of liguor consumed by the
iccused on the day in question prior to his visit to the Decéased's
roon, is inconclusive, The hccused stated he consumed so much
alcohol that he was dizzy. He nevertheless remembered deciding
to visit a lady friend,” Mrs. Lindsay but hec does not remembér
reaching her room. He nowever remembered going to the Decensed's
room earlier that cvening. |

We may here conveniently deal with the evidence of Hrs.
Lindsay and Mrs. Welthagen called by the Defence. If it wore
assential for the &ete?mination of this cnse to determine uwpon
the accep%ibility of ‘their evidence, we would unanimously reject
the evidence of Mrs. Lindsay as very unsatisfactory and unﬁrue.
Her version of the events is in conflict with the cvidence of
Mrs. Welthagen wao ‘can remerber being present in Mrs. Lindsayts
rodm on the occasidn when the hccused visited there and when lrs.
Wel thagen remonstrated with the Ascused about his drinking habits,
A0 though she canndt be sure that this took place on the evening
bf the lst February, she is however positive that on no occasion
was any wention made of her daughter's suspected pregnancy and
that ¢he Accused produced}his divorce papers to satisfy her that
he was in law entitled to éarry her daughter.

. Assunin.g we were to accept the evidence of Mrs. LindsAay,
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we would be compelled to come to the conclusion that the visiﬁ to
Mrs, Lindsay, if it did tzke place, was in point of time after the
killing of the Deceased and secondly by bis producing his divorce
papers to satisfy Mrs. Welthagen that ne was in law entitled to
marry her daughter, would be sufficient to prove, in our view,
that at that time the Accused although affected by liguor knew
what he was about, However, we return to the events more
proximate to the killing to determine what his condition was at
that time.

It has been proved that between 7.30 and 8 p.m. on the
1st Pebruary the Accused offered the portable radic before the
Court for sale to the witness Shaw. This radio had very shortly
before been removed from the Deceased's room only a block away from
the hotel and in this hotel the Accused concluded the s2le, The
time taken to walk from the Deceased's room to this hetel 1s so
short that his condition in the bar was somevhat egqual to his
condition in the roon. We accept the evidence of the witness
Shaw that the Accused greeted him in the usu2l manner, that the
Accused knew what he was carrying, namely 2 radio, that tﬁe
Accused bargained about the price of the radic and that a2t his
request the Accused gave him the receipt which the Accused wrote
out unaided. These fac'ts satisfy us beyond a reasonable doubt
that when selling this zadio the Accused was.capable of reasoning,
capable of knowing whaﬁ he was about and capable of appreciating

the ¢onsequences of bds act. The receipt in itself proved the

rational mind éf the autthor. It is dated in the proper place
and not only iw the diget £1 writtlen but in brackets the amount
is written out.  The receipt is signed. Although in that
regard there is the unusual feature 6ﬁ“the Lccused signing
"A.E." instead of "E.A." for 'his initials, he may well euwploy

the two interchhangeable methsods to sign, But what is more
e Ylmportant ---
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important is the manner in which the stamp was cancelled by the

Accused,

We accept the evidence of Shaw that he did not dictate
the terms of this receipt and we find that the Accused falsely
stated that he merely wrote down what was dictated to him by Shaw,

Agssuming, however, that Shaw did in fact stand there
dictating the terms of the receipt to the Accused, the wanner of
response and the accurate recordihg thercof compels us to
conclude that the Accused was capable of understanding what he
was doing., Furthermore, the taking of the spectacles and the
cage from the Deceased's room is important.  According to the
evidence of Pienaar Senior the Accused knew of an avenue of
disposal of these articles and we are coupelled to the conclusion
that when taking these articles the hccused commanded sufficient
reasoning to realise that he would have no difficulty in conver-—
ting these intc money, he was short of that at the time. He
took the spectacles and the very next day he sold it to
Pienaar at their first meeting without having offered it for
aale to anyone else.

The description given to Pienzmar Junior of what he
observed in the Deceased's vroom and what he did is in oﬁr view
conclusive of his mental capability at the tine.

Furthhermore, the detailed description he gave in this

Bourt of wha% he sow in that roow is important. Having found as

we?igge.thaj he visited the Deceased's room once that evening,
wve are draven to the conclusion that the description given
relateé “to that visit and that upon that occasion he rcould not
possiiﬂ+y have suffered from any patchy armesia. He dbserved

parcels tied up with rope; he observed 2 bottle conta.ining

wine, accord#ing to the label; he observed, probably, sirings
ind what is more, he was able to discount

——— the —=w-
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the Pplice theory of events in regard to the Deceased. He remem—
bers how she was dre;sed and how she was lying.

The evidence of the two psychiatrists was given due éon-
gideration but in so far as these two expressions of opinion are
based on assumed facts, not the facts proved in this case, their
opinions are of little importance and, in fact, irrelevant; True,
they both =2gree that the Accused is of = low mental grouping;

They place bim in the category of a child of ten or twelve. | Be
that as it may. His behaviour in this Court and the éppreciation
of difficulties that he way be confronted with and the manner he
dealt with those, has lwmpressed us that the Accused's mentality

is not quite so poor as given by the medical witnesses,

Upon 21l the facts, we have unanimously come t0 the
conclusion that the Crown has proved beyond 2 reasonable doubt
that at the time of the killing, although affected by liquor
consuzed, the bebaviour of the Accused would wmanifest that he was
fapable of realising what he was doing and of forming the intention
40 act and to achieve and appreciate the coﬁéequences of hig acts,

The false-account of the Accused in testifying to =2
gsecond visit to the room and there leaving the Deceased alive and
asleep, is clearly an endeavour to support his so-called patchy
annesia alleged to have been suffered on the occasion of the first
visit and so 2llocate the details of his statement to Pienaar as
to what he saw on the second occasion and furthermore to leave the
possible escape that it may be inferred that someone other than the
Accused committed this deed. For this reason, the phantpm
cigarette smoker in the dark passage was introduced by the AcéuSQd.

In the result we unanimously find that the Crowg hag
proved bejond all'reasonable doubt that the Accused maliéiously

killed and murdered the Deceased. He is accordingly found guilty

of MURDER as charged.




