R THE SUPRELE COURT OF SOUTH AFRICA

(Appellate Division)

Th the matter between 2=

ENLYN AUBREY OWEN Appellant
and |
REGINA Reapondent

Coram:Schreiner, Fagan, de Villlers, Brink et Beyers, JJ.A.

Heard:7th December, 19E6. Delivered: 13—V —~ \q 3 L
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SCHREINER J.A. 2= The appellsnt was convicted of
murder by a court conslsting of THERON 4.J. and two assessors
and, no extenuating clrcumstances beihg found, was sentaencsed
fo death.

A #pecial entry was made in the
following terms ¢=

"Whether the procesdings at the trial were lrregular and not

according to law in as much as

(2a) Immedlately after the accused was found guilty of murder
the Crown proved hls Previous convictions.

(b) Thereafter the accused gave evidence on these prsevious
convictions and arguments were addressed upon the issue
of whéther any extenuating clrcumgtances were proved.

(¢) That only therecafter the Court considered the lssue of

extenuating elrcumstaences and found none proved,"
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The learned judge also éranted leave
to appesl generélly but, although counssel forlﬁhe appellant
dld not abandon the appesl on the merits, he rightly recbg;
nlsed that 1t was barely arguable and advanc;d no arguments
beyond those contained 1n his written heads of argument. The
Crown was not heard on the merits. The reasons for the ver-
dlet given in the judgment of THERON A.J. aré entirely convine
cing and cell only for the comment that there does not seem
to have been any good ground for granting 1eave to appeal.
The speclal entry stands on a differ-

ent footing. In Regina v. Ndhlovu (1954(1)S.A.455) the

trial court had already come to the conclusion,provisionally,
that there were no extenuating circgmstances when the pre~
slding judge enquired of the prosecutor whether thers were
any previous convictions, with the 1dea that 1f thers were
none it might still be possible to find extgnuating circum-
stancess Previous convictlons were then pr§Ved, after which
the court found that there were no extenuating clrcumstances.
A special entry was made but thls Court dismissed the appeal,
holding that the appellant had not in any way been prejudiced
+ That case was, of course, very differené from the present
one. Here the record of prevlous convicti?ns was put 1n by
the Crown without any Invitation by the trlal judge to do so,

and/.......



and the appellant was then recalled by hls cqunsal to explain
how he had come to commit some thirteen offences in seventeen
!

years. But at the end of the judgment in Ndhlovu's case
CENTLIVRES C.J. said, "During the course of the argument the
"guestion was ralsed whether it is permissible In every case
"for the prossecutor to prove the criminal record of a person
"convicted of murder when the question of exfenuating cir~
foumstances i3 ralsed. We lsave this questlon open for furs-
"ther conslderation. We may, however, add that youthful
"inexperisnce has been taken into cogsideration in consider~
"ing whether extenuating clrcumstances exist and that L1f this
"has bean correctly done it may follow that the character
"of a person convicted of murder 1s also a relevant factor.
"1f 1t is, then convictions both befors andraftervthe date
"of the murder might be relevanta"

The Crown's contention on appesl

the

was that, whenever in the exercise of/dlscretlon which he

possesses (see Regina ve. Malopl,1954(1)3.A.390 at page 395)

the trial judge has allowed the question of extenuvating clr-

cumstances to be investigated separately after az verdict of
|

gullty has been returned, the Crown is entitled as of right

to prove the accused's criminal recorda For this contention

counsel/......



counsel relied upon section 301 of Act 56 of 1955,

The genefal rule is stated in sectlion
300 as follows:~

"Bxcept where otherwise expressly provided by thls Act, no
evldence shalllbe admissible during the trlal of any accused
for any offence to prove that he has been previously conw
victed of any offence, whether in the Unlon or elsewhere,and
no accused shall, if called as a witness, be agked whether

he has been so convlicted."
Then sectlon 301, so far as materisl, provides =~

"Where a person indicted before a superlor court for any
offence, has been previously convicted of any offencecsesss
the prosecutor may, if the accused heéssessseadmitted that
he has been so previously convictede.s...eand if he has
pleaded gullty to or has been found gullty of the offence,
before gentence 1s proncunced, tender the admisslon in

proof of the previous convictioNcecsocs”

. Sectlons 302, 303 and 304 provide
for the manner of proof of previous convictions where these
have not been sdmitted by the accussd.

The Crown's contention was that
once a plea or verdict of gullty has been returned the Crown
1s entitled forthwith to prove previous convictlons,regard-
less of whether or not the case is one of murder and an
issvue of extenuating circumstances remains to be decidede

I do not think, howsver, that -
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this contention 1s valid. No doubt section 301 agnd the fol-
lowing sections do glve the prosecutor certain rights and
powers and there is not any express limitatlon upon the time
when they may be exercised save that it must be after the
plea or verdict of guilty and before sentencaf The sections
are concerned principally with the manner BEn which previous
convictions may be proved and not with the preclse conditions
under which proof of the convictlons may be used by the Crowne
Substentially identical sectionsexisted in Act 31 of 1917
before the procedure relating to extenuating clrcumstances
was introduced. They were not designed for use in relation
to that procedurs but their applicatlon must be fitted into
1t. Now whenever the question of extenuatling clrcumstances
1s deslt with at the same time as the question of gulilty or
not gullty there is no room for the proof of previoua con=
victions until after there has been s finding on whether
there are extenuating clrcumstances or note It 1s only when
the two 1ssues have been separated that there will be an
opportunity for proof of previous convictions sfter the con=

viction and before the declsion on extenuatlng clircumstancesa

According to the decision 1n Regina v. Malopl (supra) the

tri131 judge in the exerclse of hls discretion decides whether

the issues shall be tried separately or together; so that

O/ eessns
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on the Crown's present contention 4t would depend on tﬁe
Judge's ddmmxmkien declsion whethaf or not the Crown could
lead evidence of previous convictions before the ilssue of
extenuation is decided. This would certainly be an awkward
result.

But of more importance 1ls, I think,
the factor of the relevancy of previous convictions to ex=

tenuatling clrcumstancess In Rex Ve Mi&ni (1935 0.P,D. 191)

KRAUSE J.P., referring to the then new extenuating clrcum~
stanﬁes provisions, said, at page 193, "Generally speaking,
"however, I am of oplnion that only such circumstances as
"are connected with or have a relation to the conduct of the
"accused in the commlssion of the crime should have any
"welght at all and care should be taken to eliminate eny
"factors which may be elther of a purely sent;mental charace
"ter, or which are only remotely connected with the crime.”

In Rex V. Fundakubl (1948(3)S.A. 810 at page 818}, thls

Court expressed substehtial agreement with this statement.
The leglslature haes not defined what are extenuating cir=
cumstances and the courts must accordingly be careful not
to treat ss & hard and fadt rules what may be no more than
indlicatlions of the kinds of factors which the trlers of facgﬂ
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should generelly regard or disregard as the case may be

(see Rex V. von 7e11,1953(3)S.4.303)s Nevertheless what
was sald in Mfonl's case, substantially'approved as it was
by this Court, should be borne in mind in considering whether
previous convictions are ordinarily to be treated as relevant
to the exlstence of extenuating circ@mstanceé. If the passage

quoted above from Ndhlovu's case means thatjif in any case

evidence of good character, based for exemple on youtrkful in-
experience hag, rightly or wrongly been received on the 1ssue
of extenuating circumstances, the Crown should be sllowed

to meet such svidence by proof of previous convictionq,it‘
would, I apprehend, be unexceptionsble. But if 1t is intended
to suggest that, Af youthful inexperience 1s admissible in
favour of the defence on the lssue 6f extenuating circumstancg
s then by analogy bad character, as shown by previous convics
tions, may glso always ba provable by the Crown, I wculd not
be dlsposed to agree with the suggestion. One difficulty in
the way of accepting the enslogy is that what may be per=~

missible in favorem vlitae cen hardly be a safe guide to what

the Crown may prove contra vitam. When it comes to the Im-

the
position of/sentence the judiclal officer 1is no doubt en=

titled to take a wide range of factors into account,including
the accused's bad or good character, his apparent reform-
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~gbllity and the llkes. But where the metter is stlll In
the hands of the trlers of faect, as it 1s st the stage when
the issue of extenuating clrcumstances 1s under considera-
tlon, I do not think that such vaghe and eluslve factors as
. ! -
the character of the accused should be regarded as sufficlent»
1y closely related to the commission of the ofime to be
teken into account. One has to bear in mind that the trlers
of fact may be members of a jury, who might well fall to
appreclate that there may be extenuating clrcumstances even
in the case of an accused who has previously been found
gollty of ancther murder.

Apapt from cases where the de-
fence has put the accused's charscter In issue there may be
other situations in which the Crown should be permitted %o
prove previous convictions in order to meet a particular
line of defence evidence or argumeng put forwgrd on exten=
uating circumstances after conviction. In the present case
counsel for the Crown submittad that only two factors could
be. suggested which might operate in extenuation, nemely, the
mental immaturity of the appellant, of which there was med i~
cal evidencs, and the effect upon him of the liquor that he
had consumed; 1t was argued that 1n regard %o these factors,
and especlally in regard to the former, 1% was relevant to
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show that the appellant had committed a number of crimes
mxx over g long period of years. There may be some force
in this argument but s sufflcient answer to 1t 1Is that the
Crown did not advance it to the trlal judge as & reason
why the record should be before the court,‘and the learned
judge In fact made n; order admlttlng the ?acord In the
special circumstances of the cases The record was simply
put In by thg Crown and pleced before the full court of
judge and agsessors as part of the materiagl for declding
whether there were extenuating circumstances. It was not
suggested that if thls was irregular the appellant lost
his right %o complaln as a result of any acquisscencs on
his part.

The offences disclosed by the re-
cord of previous convictions were nét of s0 triviagl a
nature that they could not have influenced the trial court
In relation to extenuating clrcumstancese Indeed the fact
that, although most of the convictiond were for theft,
one was for robbery was remarked upon by the lsarned judgeas
One effect of the Crown's production of the record was, as
I have stated, that the appellant gave further evfidence
in which he attributed all hls previous misdesds to having
been under the influence of liguor when he committed Thema
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The learned judge remarked iIn this conneﬁtiop that punlish-
ment had not taught him the lesson that when he consumes
1kquor he 1ls apt to commit crimes. There 1s the further
fector that the legislature has recently, by Act 29 of 1955
gsectlon 51, expressly provided that 1t is pefmissible for a
court, in a proper caée of course, to treat Intoxlcatlon as
an aggravating circumstance 1in Imposing punishmenta Con~
ceivably the court might, rightly or wbongly, have treated
his evidence regarding intoxicatlon as a factor unfavourable
to the appellant. It 1s for these reasons lmpossible to be
satisfied that the proof of the appellant's brevious con=
victlons and the appellant!s evidence thereon had no effect
on the conclusion of the trial court as to extenuating cir-
cumstancese.

On the whole I have come to the
conclusion that an irregularlty In relation to the pro=~
cedural step of finding on extenuating clrcumstances was
committed and that the appeal on the special entry must
therefore be allowed. The appeal agalnst the conviction 1s
dismissed but the gentence 1s set aslde. The case 1s sent
back to the trial court to be resumed from the stage after
verdict. The ¢ourt will declﬁe the question of extenusting
circumstances after hearing such evidence and argument as

may/......
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may be placed before 1t, but without regard to the appel~
lant's previous convictions orf to the evidence glven by
him after verdlct at the former hearing. After the decision
on extenuatling circumstances hes been given the trial judge
will pass sentence afresh. Should s finding of extenuating
circumstances be returned, the trial judge will hefofe pas-—
sing sentence receive such evidence, including evidence as
to previous convictions, as may be properly tendered by

elther party.
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de Villliers, J.4 CM"W
Brink, J.A. -

Beyoersg, J.A.



