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iN THE SUPREME ___ COURT OF SOUTH AFRICA

(Appellate Division)

In the matter between t= i

J. P. KRUGER Appellant

and

REGINA " Respondent

Coram:Schreliner,Hoexter,Reynolds,Brink et ﬁall, JJ.A.i

Heard: lst. March, 1956, Delivered: cfm.mMoh.'ﬂfla.

JUDGMENT

SCHREINER J.A. &= ~ @he appellant was charged in a
magistrate’s court on sbout twenty eounts arising out!or or
commected with the ssquestration of his e;tate, whlch.took
place on the 26th March 1953, He pleaded gullty to two of
the charges (counts 7 and 11) and.was found gullty on these

and on a number of others. His appeal to the Orange Free

u.u,:m.( ' !
State Provincilal Division the convictlons in respect of
A i

which he hed pleaded net guilty was allowed on most qf the
counts but was dlsmissed on five counts (Nos. 1,2,3,5 and.
13)s Having obtalned leave to do so he now appeals‘to

thia Court against his convictlon on the fivef count; and

agalnst the sentence on those counts and the two to which

The/...... ! ‘
| 2

he pleaded guilty.



The charges on counts 1, 2 and 3
allege contraventlons of sectlon 132(e) of the Insolvency
Act (24 of 1936). To count 2 there is an alternatlve
charge under section 135(1). Count 5 charges a contra=
vention of sectlion 132(d), end count 13 a contravention
of section 132(b), with an alternative charge of theft,
The convictions 1in respect of counts 2 and 13 wers on the
main chargese. The provislons 1n_quesﬁlon.ao far as ,

rslavant, read =

"132. An insolvent shall be gullty of an offense and
fliable to imprlsonment for a perfod not exceeding three
"vears if at any time before or after the sequestration
"of his estate he does any of the follawing acts, unless
"3t 18 proved that he had no 1ntention.to defraud; that
"is to say, 1f he ' .
"(b) cénéeéla-of pérﬁifa ;helc;néeélment‘of any assets
"which ought to be pleced at the dlsposal of the trustes)
"or |

"(c) otherwise than in the ordinary course of business
"makes, or permits the making of a dispositlon of any
"property which he has obtalned on credlt snd has not

"paid for; or .

"(3) otherwlse than in the ordinary course of businéss.....
"makes a disposition of, or permits,....sthe making:of a
"3isposition of, any assets In hils estate If suchessves
"dilsposition has prejudiced or 1s calculated to prejudice
"his creditors: |
"Provided that - .

"(11) in any proceddings for a contravention 4f parggraphqt

I
#(c) or paragraph (d) any disposition..e...of assets,

"Proved/ ... ... d
. | .
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"proved to have been committed shall, unless the contrary
"is proved, be deemed to have been otherwise than in the
Hordinary course of business. |
#135(1) An insolvent shall be gvilty of an offemee and
#lieble to lmprisonment not exceedlng ons year, 1if, pfior
"to the sequestration of his estatse, he méde a dlsposition
"of any part of hils property with the intention of preferw
Uring one or more of hils creditors sbove ths others or any
fother if at the time when he made khat disposition his
1iebilitles exceeded the value of his assets; Provided
that any such &tsposition which had the effect of pre=-
"forring or was calculated to prefere....sshall, unlegs
"the contrary 1s proved, be desemed to have been made ﬁith
"the intention of preferring......Provided,further, that
#if the Insnlvent's estete was sequestrated within a period
fof six months as from the date of making such a disposition
"his llebllitles shall be deemed to have exceeded the
"value of hls assets at that date, unless the contrar&

"1s proveds "

Count 1 relates to 5 erven which
the appellant had in April and Mey 1952 purchased frqm one
van der Merwe, the Edenburg court messenger, by two con=
tracts embodying hire-purchase-terms, the ovnershiﬁ to
remain in van der Merwe until certaln amounts had been
pald over a period, after which the appellant would be
entitled to transfer agsinst the passing of a bond for the
balsnces The two contracts wers cancelled by agreeﬁent
on the 2nd March 1953 and on the same daf the 5 erveﬁ were

sold to one Polivnlick, a hotel keeper at Edenburg, by van

der Merwe. The evidence of van der Marwe,Polivnick and



the appellant confllcted in some reaspects but the mag%sn
trate found that the three of them had sgreed together

, |
that Polivnlck, who was a large credlitor of the appellant,

should take over his rights in the erven, 1n order th?t

both van der Merwe and Pollvnick should be protected against
loss, at the cost of the appellant's other creditors.i The
transactlion was held to fall wnde» wlthin section 152&0)

and to have been fraudulent and not in the ordinary c?urse
of buslneas.

Counts 2 and 3 relate to eertain

movgbles bought on hirsspurchase in 1951 and 1952 from two

Bloemfontein flrms. By August 1952 the appellant's
liabilitles exceeded hls assetse On the 15th Januvary 1953
he passed & notarial bond for £4000 over all his movgble

property in favour of Pollivnicke Although at this lima
he‘acknowledged himself to be indebted to:Polivnick in the
aun of £4000 the indebtegn?ss maﬁﬁ not have been as much

as that, On the 14th March 1953 the appqllént hended over
to Polivnick the keys 6f the premises contalning the;goods,
thus glving him possession thereofs Part of the gooéa
covered by count 3 were delivered to two other perso?a,but

it 1s unnecessary to refer in detall to this circumstance,

The goods had only been pasrtly pald for and the magiétrata"

found/....oo |



|

.found that the appellant had fraudulently and not in the
|

ordinary course of business made dispositions of the goods
du) *M-bth'm

to Polivnick and the two other persons which fell within
n |
|

gection 132(c).

The first question ;o be decideh
in connection with these three counts i3 whether sectiLn
132(c) applies to dispositions of propserty made or pe;mittod
by an insolvent who hed obtalned possession of the pr&perty
in terms of contracéts suspending the pasalng of owneréhip
to him, Is such property property which the insolvent

"has obtalned on credit and haa not paid for," within| the

meaning of sectlon 132(c) ? In Rex ve Stepelberg (1935

A.D. 1) the appellant had been convicted of contravenﬁng

a provision which made 1t an offence for an unrshabllitated

|
insolvent to obtain credit to en amount exceeding £10 with=~
g

out informing the other party that he was an 1nsolveqt. The
i

appellant had obtalned possesslon of two cows under a conw
I i -
tract suspending the passing of ownership until the price

1
hed been pald in fullese It was contended for Stapelbérg

|
that in such circumstance the sectlon could not have been

contraveneds In rejecting this argument WESSELS C.J.sald,

at page 3, " The gravamen of the charge is obtaining’credit

-

fwithout the insolvent iInforming the person from whoﬁ it

WBS/anoto



"was obtalned that he was insolvents What 1s the meaning

"of 'ovtalning credit'? The accused obtalned the c%wa

"and used ®hem thelr milk, THe seller of the cows trusted

"him to pay him sfter a certaln time mors than £10 for!the

foows. That was obtaining credity The fact that the
|

fecows were handed over with the condition that the accussd
"should pay for them in future means that the seller t?uatod
the person to whom he gave possession and thus the latter

"obtained credit." The Court had been referred to t'o

Bnglish cases, Regins v. Peters (16 C.C.C. 36) and Reglina v.
l

Juby (16 C.C.C.160), where a similar provision had been

construede From those cases and from Stapelberg's case

itself it appea?s that, In ceses falllng under sac;ion;
: prohlb1t1ng?§nrehabilitated insolvent from obtalining c;edit
from persons -ignorsnt of his status, the court 1s less;eon~
cerned with the terms of the contrsct between the partles
than with the fact thst the insolvent 1s sntrusted by ;he
other party wilth hls proper;y when the latter would pree
sumably not have parted with posseésion had he‘known of the
Insolvency. But under section 132(c) wemw are concerﬁed
with a substantlally different situation. There is no
question of 1mprope; obtalning of credlt, of galning Jnothor’l

w

truat by fraudulent concealment, The question 1s whﬁthor

the/......
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the property of which the insolvent disposed was properéy
of a certaln kind, namely, property which he had "obtai?ed
on creditf,. Nb; that expression seems to me to refer
pointedly to the terms on which he obtalned it and to resw
quire that those terms should amount to e credit trans~
actlion, m a8 credit sale, ss the law understands
that expresslone In our law ownership doeg not,despiﬁo
delivery, pass to a buyer In casp sales until the price 1s
peld; 1if propertj purchased on such a sale 1s dlsposed of
before paymnt, section 132(c) 1s not infringed, for the
property was not property obtalned on credit. In the same
way; i1t seems to me, préperty bought on hlre-purchase, le.es
where the ownership 1ls retalned by the seller, is not -
coversd by section 132(c), because there has been no sale
on credit and the property has not been obtained on credit,
If the ownershilp remsins 1ln the hmkx hlre-sellerlthe hire=
purchasey Qay, in the case of movsbles, be guillty of theft,
1f he dlsposes of them, but he does not fall within section
132(c), which deals, not with cases where the 1nsolveﬁt
has disposed of property that did not belong to hilm, Put
with the narrow case where he has dlsposed of property
which, indeed, belonged to him but which he ought noQ to be

allowed to dispose of fraudulently or out of the ordinary "

course/ceeses



|
|

course of business. |

‘ |
The definltlon of property in th?
Insolvency Act specifically includes "contingent untebests
|
"in property" other than the contingent.integits of a

|
_ purchaser's rights include what may be called the contihu

: .
gent right to become the owner of the corporeals by pam-

fideicommissary heir or degstee, but although the hire=

|

|
contingent right; 1t is paeld for on a cash basds and 4its

ing the price, there is no obteinling on credit of such

i
|
Certaln provisions of the Inscle

‘ \
vency Act and of the Hire Purchase Act, 1042, modify the

|
rights arising out of hire purchase agreements, but in my

|
view they do not affect the meaning of sectlion 132(c)e On
_ i
the true meaning of thet provialon the erven and movab}os

value increases as the instalments are paid.

of which the appellant disposed as alleged in counts f, 2
: |
end 3 were not property which the appellant had obfained

|
on credlt and ndt pald for, and the appesl in raspectiof

those counts must accordingly be allowed,
|
It 1s necessary, however,‘to

consider, In terms of section 98(2) of Act 32 of 1944L
| |

vhether the appellant was or was not gullty under the

]
alternatlive charge of count 2. That charge alleges that
|

On/ooonno
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on the l4th March 1953, 1.,e¢. the day when he gave Polivnick

his |
the keys, he dlsposed of part of/eke property with the

Intention of preferring one or more of hks credltors over

the others 4n contravéntion of section 135(1)s The maln

U obpdioda nal..(o -~ \

question here 1ls whether the goods mentloned in count 2,

N

which were purchased on hire-purchasé, and posseasion ;r

|

which was glven to Polivnlck on ths 14th March 1953, fdrmed
. |

part of the appellant's property)whiph by definitilon, és I
|

have mentloned, 1nclude+ont1ngent interests in property.

I

It seems to me that by giving the Keys to Polivnick the

|

appellant made s ddsposition not only of the corporeals,
|

which were stlll owned by the hire-selless, but also of the
\

rights, including contingent rights, therein which belonged
' |
to the appellante The intention wes to follow up thit the
|
notarial bond by a dslivery thet would, 1t was hoped, 'give
' }

Polivnick security for the sppellantts Indebtedness to him,
|

and this intentlon was cerrled out by the dlsposition lof the
1

14th March 1953. It follows from what I have sald th%b the

dispositlon was of part of the appellant!s property. There
. o

was no proof that the lisbilities 414 not then exceed  the
|

< ‘
agsets no# that there was no intentlion to prefer « 1ndeed
! i

the contrary was in each case clearly showne The appsellant,

therefore'/.ano.o|
' |
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therefore, contravened sectlon 135(1) and hls convictioﬁ for
1

that offence must bé subatituted for the conviction under
i

gection 132(c) in reapect of count 2. |
v
Count 5 charged the sppellant with
i
having made a disposition of six erven to Pollvnlick on 'the

2nd March 1953 which dlspositlon prejudlced or was calcu=

|
lated to prejudice the appellant's creditoge. There wfs a B

bond for £2000 over the erven and the price payable by
' |

Polivnick was the sum of £2000, to be pald by hls taking

: | {
over the bonds. The trustee in his evidence stated t?at

: |
the creditors were in fact prejudiced by the transactlon

!

and 1t was clearly calculated to prejudice thems | The
: |
burden was upon the appellant to prove that he had nolin-‘

|
tention to defraud or that the dispositiop was in thﬁ

ordinary course of business. In view of the circumsﬁancea,
: |

including the transactlons coversd by counts 1, 2 and 3,

!

he clearly did nelther and was therefore rightly conficted

on count S F
|
Count 13 charged that between

(
Mgreh snd June 1953,after his seqguestration,the appﬁllant

received £10 from one Erskine as an instalment on a}car
|

which he had bought from the appellants The latter| did
- |
not hand the money to hils trustee but used 1t. Fi-

/
r

excuse/.. seee
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excuse &that he did not know that 1t hed to go to hils trustee
was not accepted by the magistrate as convinping and'thare is
no feason to dlsegree with this viewe The question romeins »
howeveyr, whether there was a con£ravention of the sections

Few cases have been reported upon thls snd similesr pro-

| .
visions. In Southern Rhodesid there are the cgses of Rez Ve

Gorddn {1930 H.C.S.R. 74) and Rex ve Lembros (1939 H.C.S.R.

124),

Recently in Reginq Ve Sirconlomb
(1954 (4) S.A. 237) CLAASSEN J. dealt with a cese in which
the insolvent, soon after his sequestration, had received
" two cheques for £152. 9s S, and £84 12. Q.Jrespectively
from debtors of his aﬁd had paid them over' to twd of his
creditors w;thout telllng his trustee sbout the exlst;nce
of the cheques. The trustee found out sbout them from an
examinatilon of the insolvent's books. One of the chéques
hgd_beeh left by the drawer with the namerof the paye;
blank and the 1nsglvant fllled in the namé of the one
creditore The other cheque the Insolvent:endorsed and
hended to the other ckeditor. CLAASSEN J. says at pages
238 and 239: "It seems to me that there 1s no evidencs that
“the appellant concealed these cheques with the 1ntention-of

"keeping/n tena
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" xeeping them secret from the trustee. He merely falled to

"3isclose the fect that he paid two of hls creditors with
"these two cheques. There is no evidemce that he entered
"into any colluslve agreement with these two creditors to
"keep the existence of these two cheques secret.e In my
opinion, before a person can be found gullty of conc;aling
Tagsets under Qaction 132(b) there must noggally have been
an attempt on his part, either by hlmself o;'coélusively
"wifh one or more persons, to have kept the exlstence of the
"gggets involved secret in such a way &8 to prevent thé
ftrustee from d4scovering these sssets and including them
"to the advantage of creditors generally in the assets..:...
ﬁthere was no secretive deslling wiFh the appellant with
"these cheques. They were openly handed to the creditors.
"Both cheque§ passed through the banking accounts of the
#respective creditorses There was no colluslve arrangéement
fentered into with these credltors to keep knowledge of the
"existence of these cheques from the truatee. In my
Yopinion such s non-secretive disposal of thls pype of
"asset doesr not amount to & concealment of assets. In this
"case the appellant endorsefd the one cheque and in the

"other one, where the payee had been left blank, he dew

.

"liberately fllled in the neme of the payee. When one sends

"a/DOOlQ.
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fa document into the world which can be freely negotlated
"from person to person, there 1s no conceslment or secretive
"dealing with such an asset. It can slways be traced beck
"o the mskere. Such a document leaves a public trall,"

I do not find thils ressoning con=
vincing. The concealment referred to in sectlon 132(¢)
1s clesrly concealment from the trustee end the fact that
theré was no general secretiveness In fhe handling of the
cheques 1s hardly relevant theretos I do not understend
that the concealment must necessarily envlsage & permenent
hiding.from the trustee. Especielly in the case of ne~-
gotleble instruments and money the only effectlive dlsclosure
to the trustee i1s that which enebles him to get possession
% Tt
lfor the benefit of the estates Itwould not prevent a con-
cealment from taking plece thet the insolvent throughout
intended to inform his trustee of what he had done witb the
money or other assets after It would ge difficult or ime
possible for the trustee to recover them for the eatatp.

No doubt the sum involved in thls
cese was small but it ought to have been placed at tﬁe dlam
rosal of the trustee, instead of which the appellant qsed
1t end so effectively concealed 1t from the trustes. | He
disclosed the receipt not long afterwards, it ks true, but

no‘b/......
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1
!

not until khe money had been spent, He dld not prove that
he had no intentlon to defraud since his only explenation
was rejected; it follows that ge was rightly convicted on

count 13, |
|

In regsrd to the appesl against
i
the sentences, the maglstrate on each 4f the counts 1, 2,

‘ : i
3, 5 and 13 lmposed a sentence of 3 months imprisonment,

m&n

2 of whichqigéa suapended on the condition that the appellant

[AY

was not convicted of iInfringlng the Insolvency Acte The
two counts (7 and 11) on which the appellant pleaded guilty

wore less serious snd perioeds of Iimprisonment for 3 weéks,

u-hn‘ woevy H
of which 2 waxe suspended, were imposed. It is unnece%sary

to refer to these counts In detalils I am satisfled th%t
tpe sentences Imposed were not excessives

In the result the.appeal on counts
1 gnd 3 are allowed and the convictidns and sentencesiara
soet aslde. The appeal sgainst the convlctlion and senéenco
on the maln charge in count 2 ls sllowed a&nd there is sub-
stituted a conviction on the alternstlivse charge‘of coﬁtra—
vening section 155(1). The sentence will; however, remain
the seame a8 that Imposed by the maglatrate 1n,respec${of
the conviction on the main charge. The gppesl on counts

' i

5 and 13 4s dismissed, as slso the appeal againat the;

sentences on those counts and on counts 7 and 1lla

-
[ . - e —" -
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UITSPPAAK,

IN DIZ HOOGGEEREGSHOF VAN SUID-AFRIKA.

R

(ORAIJE VRYSTAATST PROVINSTALT AFDELING.)

JOHANNTS PITREUS KRUGER 4evsassceens-ees Appellant,

teen

DIE KROON R RN AN | msljondent"'

o CORAM: T BEZR, R.P, en SMIT, R,
GEHOOR OP: L Aoril 1955.
UITSPRAAK OF APPEL; SMIT, R,

Anpellant kom in hoErberoep teen sy skuldlgbevinding
aan diefstal en ocortredings wvan die Insolvensie Wet, - Klaéte
1, 2, 3 en 4 is beweerde oortredings van artikel 132 (c) |
van Wot 4 van 1936 deurdat A-nellant wie 4n insolvent is,
en wie se bosdel op 26 Maart 1S5% gesckweostreer 1s, sekere

riendom en/of goedere wat hy op krediet verkry het en waar-
4

. voor hy nog nic betaal het nit, wederregtelik, onwettiglik
en met die doel om te bedrleg, op ' ander wyse ad ' ga-<one
anders

besighcidswyse Vervresm ot of tosgelaat het dat lemand/dlt
doon,

Avnellant was in dile S.A. Spoorwod werksaam en-het 'n
besigheid,'naamlik "Sorop Winiel" te Edenburg geopen wat sy
vrou bestuur het. App2llant hqt later gy work laat vaar
on self 'n motorhawe besigheid tc Ziinnburg bogin on ook be~
lang gchad in Krugers Garage tc Bloemfortein. Hy het ook

met woonhuise, vec en karre gespckulecr en het 'r. boormasjicen

/gf:}'hada PR



Al
UITZPRANK,

gebad; Hy het egter in geldelike mooilikheid'garaak en al

in Avgustus 1952 pot'sy laste sy bate oorgkry., - Polivnick

hot hom blykbaar geldelike ondsrsteuning verleen mot sy ondgr~
nemings en op 2 Mrart 1953 het Polivnick erwe Nos, 9%, 95,
129, 130 en'&83 te Edorburg, wat Elser van van der Merwe op
nuurkoop kontrak gekoop het, oorgencem, Hisrdle transaksic

. is die onderwerp van die cerste klag. Op “leseglfde dag hq‘t
Appellant ook aan Polivaisk erw: Wow. 153, 154, 155, 131,
184, en 185 vervreem, Hiercdie vervreemding 1is dlc onderwérp
10 yvan dic vyfde klag wnt ) oortreding van artikel 13%2(c) bew
w:er.. Dic getulenis op Llordie twee klagte kan wedeirsyds
i aanmoericing geneem word as decl van dle omliggende omstane
dighode ¢en om die gedragslyn tusszan Appﬁlldnt en PolivnicKk
te toon wal eersgsnocmde saAbates on verpligtinge tecnoor

laasgenoemds betref.,  (Protorius' trustee vorsus Von Bloowen—

stein 1949 (1) S.A. 277(0.E.D.)  Ra¥ versus Viljoen 1947 (2)

3.4, 5% te bl. 63, (A.A.) Rzt versus Hort 1932 0.9.P.4, 297,

Wat klagte 1 tot 4 bpetrni is dic bewyslas op Appﬁllanﬁ
. om tc bawys: (a) dat dic -icndomm:e @n gozderc op 'n gowoxlo
, 20 besighc1dswyse Vorvrcem was, of (b) dat hy mot hierdis trans-
aksics geen bedoeling gehad het om te bedricg nie, ‘ AL hy
(a) bowys 1s daar 'a ond aan dle saak, Mad&r as hy dit nie kan
bewys nie sal hy nog onskuldig wees indi.n hy (v) beowys. Hy
kan hom natuurlik van hlerdie bowyélaé kwyt deur ' ocuwig
vain waarskynllxheds in sy guns te bowys. > 2 Maart 1953
het Appellant gewcet dat sy laste sy bates corskry al vanaf
Avrustus 1952 af on het hy heelvat geld aan Polivnick ge-— |
skuld: sowat £QOOQ volgens Polivnicek, alhoewel hy 'n notariele
. verband vir £4000 {}f’.‘}had hot wat op 15 Jrnuarl- 1553 aangegaan

PATEY: DA
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was. Di: feit dat die vervreemdiné"plaasgévind het gedurende
dic tyd wat Apn=llant se laste sy bate oorskry het, belet
ggter nie'dat 41 vervreemding op 'n gwwoné besigheidswyso;

|
kon gegkied het niet  (Fouriel!s Truatee versus van Rin

1922 0.P,A., 4.) Di: b-nadering van die Vraag of goed wat

+

‘op.krediat gekoop is en nog nie betaal is nie, op ' gawone

besigheidswyse vervroem was, 1s In Re¥x versus abrahamson 1920

A.A. op bl. 286 aangetoon, Dir hof het daarop gewys dat

nt die wvse waarop dle goed op krediet verkry was n5g dic
wyse woaarop mot dio.opbrcngs daarvair na vervreemding gehan-
el was, tor saks is, maar
"¢+  sole noint to which their attention should be di~
"r3cted 1s whather the property, after it nad been .obe
“tained on cra?it, hai bean disposed of otherwiee thah

"in the ordinary course of business." (oo b1,T246)

In van ..o+ te Trustee versus Palunski & Mervis »nd Qthors

1922 0.2... on vl, 149 het de Villiers R.P. grs8: -

"a disposition is in the ordinary course of business if
"it icr in accordance with the principles, practiess,

usnges and methods =2dopted de facto by or betwaen sol-

&

"vont men of business, or Which would bz so adopted by

"them under the circumstances in question."  (sion ook
i
Rex v, Hert 1939 0.D.F... 265). '

. \
In Rex versus Abrohamson (supra) hot die hof aanvaar dat die

artikel geomik is op dic verkryging van gosd op kredlet en
om dit daarna teen 'n verlins te verkoop. Voorbeeslde 1is
cenoem 8008 dly geval waar dle goad nan vriendo weegeges word
of verkoop word

"at a substantizl loss when there wae no need for hip

/tO d.o&.,..
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"to do so" (bi. 286) : .

Ny .

. ‘ ' ; 4
Di- Xroon het bewrs dat daar vervreemdina fnnvhierdie' .
TN -

erwe was, maar die verwceer in' die eerste plek is dat 4it
vervrea leME azcn die oienaar van die ecleondom - van decr Ncha -

was en dat hy en nie Anp“llant nie; dit aan Pulivnick, soos
in die Xlagstaat bewacr word, vervreem het, XAt was verdbr
aangevoer dat Appellant dlo erwc aan van der Morwe teruggegee

/
‘ het op 'n gewone bhesigheldswyse: deur d.io huurkoopkontrak t.el

I
te kangellzer omdat hy nie 1angor in staat wzas om sy verpllg-

10 tinge dacrondcr na t~ kof nie on ook dat daar geen bedoeling

was om te boedrlag nig, . Op di-~ oomblik egter toc Agpﬂllaht

hierdie kontrakte gekanselleer het was hy nic met enige pabie-

mente agtorstallig nie en daar was geen noodsaaklikheid oy
die eiwe terug te ‘gec nie. 0.. dagrdie tydetip het Aaocllant

blyvkbgar omtrent £UO vir crfbelasting geskuld waarvoor Van

der Morva hom redagvaaf‘het maar laasgenoemdc het getuig dat

hy nooit gedreig het om. glerdle kOﬁpPontrqﬂue op{ddardle of e

enige grord te Junsulleer nice 4 pellant het’gotuiz dat hy

dig crwo teruggegea het wsqﬁs die druk wat van der Morws 4p
20 hom uitéebefeﬁ h@tleﬁ glédnie geweet het wat van der Merwé

. . oo , |
. N met die erws wou maak nls, In =y ~=tuilenie by die eerste
' |
‘w ‘" ' |
vergadering het hy verder ~crasn cn £0sd Van der Mexrwe hot
‘ !
hom aangeraai om dit aan hom terug to gea. Dit word reg-
. " i,
strecks deur van der Merwe weerspreek. Hg net getulg daq

Appellanit nooit met hom oof dic kanssilasie van 4ie kontrdkte
I

gepraat «het niec maar dat Polivnick hom 'n paar kecer daaroﬁtrent
gonador het en ook dat-hy nooit vir Aonallant vevn‘ het oﬂ
te kanselleer niP. Sy gotuionis is dat P“an ck hom. ge&ra
het om te koop as Appelliant kansolleer. Hy nnt esd dat;dle‘
.' 30 k_ontr-aktc cekxanselleer is met Appellant omdat Polivnick !
' /onderneen het.....;

-,



10

20

30

247,
UIT3PRLK .

onderneem het om dis erwe oor te necm vir die bedrag nog daér~
op verekuldig, Dit is duidelik volgens dle getuicnis van
van der Merwe dat dis kansellasic van die huurkoopkontrakte

glegs dielWySe was Waarop dle erwe aan Polivnick deur Appellant
vervreem was en dat dilt altyd !n transaksiec tussen Appellant

en Polivnick was want hy sé

"hy wort nile wa:rom dle transaksie deurgevoer ls tusscn

"besizuldigde en Polivnick niel,
Dio kansellasie het plaasgevind slegs na van der Merwo dile
onderncming gegee het dat hy dic erwe aan Polivnick‘sou 00T~
maak} Hierdioc -transaksie was na my mening 'n vervrecmding
dour aAppellant var dic crwe aan Polivnick, Di: vrrag is nou

e

of Apprllant bewys het dat hierdie erwec op 'n gewone besige
holdswyse aun Polivnick vervrecm wag,  Appsllant het die erwe
in dile eerste klaz vlr £800 goedkoper verkoop as wat hy dair~
voor betaal hot. Dit wns asngevoer dat daar gecn getulenils
1s om to toon det Polivriick nic dle volle waardce daarvan op
daardic datum botaal h2t nie. In sy rctulenis by dic cerste
vergadering het Anpsilant gesd dat Polivnick £2000 vir dle
woonhuis wat op twos van die erwe staan, betaal het maarler-

ken het dat hy daardie tyd 'n ander koper gehad het wat hom

£2800 sou betaal, manr ong?lukklg het dle koper 'n ander huis
2ecko0pe. Die vermoede volgens dle wet 18 dat dle vervreem—
ding niec op 'n - wwone besigheidswysc plaasgevind het nis en
dit was dus vir Appellant om te bewys, as hy lon, dat hy dies

erwe teon die markwaarde verkoop het, al sou hy 'n verlies

daardeur gely het. Dia getulenis wat daar is toon dat hy

dit teen 'n verlies verkoop het en op 'a tylstip toe dit nie

noodsaagklik vir hom was om dit te doen nie. Die feit dat

Avellant ook op dicsalfde darn sy ander crwe, wWat dile onder—
' /ACTDee . ane
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werp is van die vyfde Ylag, aan Pollvnick vervrecem het vir
slegs dle prys van dile vorbande daarop, 1is ter sake as docl
van dio onliggende omstandighede on gedragslyn van 'dit partyo.
Appﬂliant hot hom sckerlik nio van dio bowyslas gekwyt nie
deur to bewys dat hicrdic transeksic wacrin die crwe 1ln die
omstandighode van hicrdic saak oorgomgak was, in dic gewone
loop van besigheid plansgevind het of dat-dit nic bedoel was
om dic ander kreditcure te bedrieg alc, ~t k.t kort voor
gekwestrasle geskind op In tycstip toe Apprllant gewecet het
dat sy laste sy bate oorskry on was duildellk bedocl om die
een kreditour te bevoordecl en dardeur die ander te bedrieg.
Dls appdl teen dic skuldigbevinding op hierdic klag kan nie
slaag nie.

Wet 2ie arws, die-onderwerp van die vyfde klag, betref

\
is dle getulenis dat Pulivalek 'mlie oorgencem het vir dle

bedrag van die begtaande vefband nl, £2000. A-nellant hot
getuig dot die erwe 153, 18K er 155 alreeds voor dic tyd aan
Pollivnick oorgnmaak was maar n-og nic in sy naam régistrcer
was nic. Hy nhet egter geen kontrak i.v.m. daardle crwe ge-
toon riid en hierdic crwe was ingeslult in dic vorloopskontrak
waarin al dié Crwe vVarkoop was, Hierdlie erwec 1is dan ook

aan Pclivnick vervreem op dieselfde dag as die erwr genoem

in diz rerste klag, kort voor sy sckwestrasie en terwyl hy
bewys was dat hy in insolvente omstandlghede verkeecr. Dic
\

trustee het getuig dat dle kreditcure daardcur benadeel was
Appellant het ook erken dat Polivnick vocrdeel gekry het ten
koste von die ander krediteure ten bedrac van £2000, Dic
Kicon het dus bewvs dat daar 'u vervreemding wag wat sy skuld-
eisers benadnrl het of sou kan behadeel. Di¢ vewrslasd het

as govolg op Appellant oorgegann om te toon of dat die

/eransaksic. ceeee
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traisaksia op 'n geuwonc besigheidswyse geskiced het dan wel
dat hy gecn boedocling gehad net om te bedrieg nié. Qic crwe
ié<aan Pollvniclk vervree: vir slegs dic prys van die verband
wat danaron verskuldlg was nl. £EOCO, Daar ls geen onafhani-
like getuienis wat bewys wat dat die waarde dcatyds van hier-
dl: crwe was nic gn ditv was vir Appollant om daardie getulenis
voor te 18. Daanr was goon noodsaarlikinid nic vir hom om te
verkoon op die wyse waarop hy wel verioop het; daar is geén
powys dat hy mot onige pacicmente 0f ronto agterstallig was
nia of dat dic vaorbandhioucr nom Vir betaling ghdrulz het nie
en dour te verizoop het hy goen kontant in hands gekry nie

om die ander xrcditeurs mee to bataul nie. Appellant het go~

tuig dat hy &ie orwe vorvrcom L3t omd~t van der Marwe en Hunt

-

hom gedrelg hete MNaar by het nit aan hul'e vervreem niec, naar

aan 'n ander shuidelscr Pollvniek -~ wat geen bewsse aanspraak
op daardic ciendomm>» gehad het nie on Appollant hat geen kon-—
tant vir gy vorvrdemdinc goliry nie or al: eoiso van van der
Merwe on Hunt tc veraficn nic. Appcllant het nic bewys dat
hicrdi» varvreonding op 'n gowon. vesigiicldswyse tuskied hot
nie ¢n ook riz, vir dicselfdc rodes as wat die scrste klag
batref, dat hy nie dic bedoeling gehad het om te bedricg nie,
Dic appdl teen hierdic klag kan ook nic slaag nic,

Kiag 2 iz ook 'n bowoerde ocriredinc van artlkel 132(0)
van die Insolvensic Wct. Dic Kroon hot bewys dat dic goedere
daarin vermeld onder huurkoopkontrak van Modcorn House Fur-
nisherg, Bloemfontein, geckoop was 1n 1951 en 1952. Appellant
het erken dat on 14 Maart 1953 hierdic gocd aan Polivnick oor—

handig was op sterkte van dic Notarlcle verband gedatecr

15 Januaris 19535 en dat dic goed op daardie datunm neg nie voor

30 octaal was nis. Appellant is op 26 Maart 1953 schwestreer,

/Mnr. TKSTCONens 0
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Mnr| Zkstecn, namens Appellan®, het erken dat hierdie vor-
vreemdang ni¢ op gowono baeigheidswyse geskicd It nie; (vgl,
Rox versus Mey:rs 1931 T.P.d. 309} maar het aangevoer dat
Appellant nie die bedoeling gehbd het om o bedrieg nigy  Ap-

pellant het getuig dat hy varplig was deur Polivnlck om dle
sleutels van dic huls waarin dic goed was aan hom tc geeq

Maar hy het gesn poging aangcwsnd om Polivnlck daarvan te
verwittlg dat dit hturkoop goed was nis of om die clenaar
van die good 1n kenris te stel van Polivniclk s¢ beweorde op—
trede nia, Appcllant het nic bewys dat hy nic dis bedoeling
mehad het om te bedreig nisen dic Appdl tean hierdie skuldig-

bevinding moet ook mizlul,

|
f

Wat die darc:s kiag betraf was dit orken dat die go?d-
ere gocdere daarin gonoem on Lradict gokoop was sn Nog nief
afbetaal was nig to dia vervro:mmding aan Polivnick en Britz
plaasgevind.hot. Dit wasraangovoor dat hicrdie hof liewers
Appellant se verdul oliking in varband mcet dic bewcerde ver-
vreemding aan van der Wnlt mool aannocein. Maar disc laerhof
het van der Walt s¢ jotulenls aanvanr ¢. cacr ls geen rede
wat hlerdins “of sou wecvordlg o met Geardie bevinding in o
meng nlc. Ton opsigts van hlerdie klag 1s dit ool zangaveer
slegs dat Appallant nin dio badooling gehad het om te bedrieg

niet maar hy uct nis in dl: bewys daarvan goslang nio. Hy

Wwas bewus dat din soodope Op huurkooplkontrak gekoop was, dat

8y finansicle mosinina bals sWwak was con moes besaf het dat

deur diz go.d to vervreem on die geld vir gF cl: doclelndes

te gebrulk, ny besig was o sy kreditour» te bedraize. Die

]

I

appél t:n opsizte van hisrdie klag kao ook rnic slaag nie.

[

/.'\Iat GiCe essva
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 Wat die vierde klag betref 1e dit duldelik
dat Avpellant die coed wat hy van Herbet vervreem het,
persmohlik van Medern Furnishers op kredlet op Operekcnﬂhg

g%kodb het'én dat benalwk vir 'n geringe depoaito hy niﬂ?

. . _ g : -
gaarvoor, betsal hev nile, Maar vir die Krosn om te elaag

moet dli getulenis toon dat hlerdie goed vervreel wae op
'n wyse anders as 'n gewone beslgheldswvee, Seoe al-
reeds daarop gewve le, Yerus die bewyslas op Apellant’
om te t%on dat die gocdere op 'n gewone besighgidswyee
v.rvrg‘m was, Hy was 'n handelasar wzt coed op kredisy
koop ey dit dan weer verkoop nog voor hy daarvoor bétaal
het, En as dit verkoop vword om ‘n skuld te vereffen mask
dig ook¥nie'saak nic solank hy dle volle wa:rde vam dieg
goedeng kry, In hicrdie ceval het hy dle vollé waards
gekry en Herbst muua nog £20 inhetaal het op dlevkoap_ |
Wat Appellant deorne vet 4die <celd gemaak het verander ni'e:

die aard van Gie iransaksie nie, - (Rex versus Abrahamson

1920 S8.A. bl, Z8v), Die ragistraat het fouf gemaak
deur die huurkoopkontrak, bewygetuk H, te beskou ag van
toepassing op Jiefdie kleg, Uit het betrekking op dle
tweede klag, Ei.rdie go«~d was op ope rekening gekoop
en Gilc lMagistraat het gedwsal toe hy sy bevinding gemaak-
het oo diec vercnderstelling dat dit huurkoop-goedere was,
Die appél slsag t.o.v. hierdie klag,

Klag No, 2 beweer 'n oortreding van Artikel

135 {3) (a) wat dit 'n misdryf maak wasr die insolvent

voor dic sckwegtrasie van 8y boedel:
"'n skuld van vyftien pond of meer, of skulde
" van gesamentllk vyftig vond of meer aangegaan

" het, sonder dat hy 'n redelike verwagtinz had
’ datnn"/
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" gat hy daardld skulc 4f ekplad sal kan vererfen,'

Dit word vermodd dat die insolvent die ‘skyld aangegaap het‘
sonder dat hy 'h redelite vervegting Dehad het dat hv dlt

gal kan verprfen as dle =kuld of skuld‘ aah ewaan 1l

e

" (1) op 'n tyvdstip tot sy skulde meer as sy
?i bate bedra heti of r ¢ ‘E
(1i) Dbinne dic tvdperk vam ses, maande‘%at na® die
sekwest{ragie wvan ey boedel %nmiddellik voor-

gegann het,”

Diglklag t.o.f; Wilder con Eirschan heg dii‘Kroo‘ laag
vasr, Dit ie sangevoer dat daar geen aanqp‘mliké bevye
is wanneer hierdie cskulde asnregasn was nie'gn dat*die
bewvelas dus nie op ~»n=1lan? i« nie om te bewvs daj hy
'n redelike mervar Ins reawd ast deg hy hlerdle skle .

sal kan varéffen. anrcllart het erken dat hy.aanvpreck»
11k is vir dle an’~r ¢7uluc wiwvco.yezit in dle lvs van
bewysde eise, Ya.r duurdic lve Ttoon nile aan wanneer di®
skulde aangegr.an YWae nie, In =v gotulenis egter, het
hy vertcl dat dic transakeic met Meliring in Febrﬁarie !
19563 aanregaan wac; det die goed van Navias Bros, en
Pincus gekoop was gedurende die hetrokke periodes wat
duildeli's na die peoriodes amsngegce in hierdie klag verwys,
So vertel hy ook dat hy gedurende hierdle periode £600
van Coetzce geleen het, cen Coetzee wrtel dat dit 1n
November 152 was, Lindstrém het vertel dal die skuld
met hom aangegaan was gedurende Desember 1952 en Januarie
1953, Dit is dan net to.v. dle bedrag aan Lurle en

Firestone (3.A.) Pty. Ltd. Verskuldig wat die datum ;
nle.......



10

20

253.
Uf UIT3PRAAK,
rle bewys is nie, en hierdle iftems méeet dan van @1€Fd$§
klag wegval,’ Wat die.skuid aan Meiring Bétréi het
belkyldigde erkén dat‘hy dit 1in sy skedules opgecee hetl
maar velgens sy getulenis blyk dit dat dit 'n fogt was
waht hy verklaar dat Iy en ideiring ooreengekgmrhet'in
verband mety 'A ou vragmotor wat asn Melring ieholrt het!

dbt ae Appellant dit kon regkry hy dlt van M»iriﬂg vipg'

275 sou keop,  Aopellant &8 hy ken dit mis regkry il
bL Het Meiriﬁg dasrvhh oesfy  Die Bu vragmdtoér iz egter
Aog by Apnellant, In rierdie omstandichede vind ek nie
dag it bewyes 1s bo 1edelike twvfel dat Appellant hierdle
bedrag aan Melring <krla nie, en hierdle item val o8k,

weg, -

Wat die ander skulde belref moet omthou werg dal

dje bewyslas volgens Ailikel 135 swasr rus op 'n handglaer

wat 1nsolvent gaan en gk ater gaam met respek mef wat

De Wet R, im Rex versus Zaddrgk, 1033 T.BP.A., Op bl 529

gesé net, nagamlik dst:

~

" in determining whethor he hog diseharged that

I on

L')

, one muat tgke a reasonable view;. one

" must regard the partlcular circumstances of

" eacn insolvgnt and the particular cilrcum-

" stances of his bueines=, and must not take

" en cxtremc view,. L do not think it was the

" intention of the Legislature that any trader,
" 38 soon as he finds nimself in a tight corner,
" should at once surrendcr nls estate, Iir he'
" gees a reasonable prospect of pulling through

" by adopting the procedure and the methods which

other....../
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" other traders in his position would reasmnably
adopt, and in spite of that falle, I think it could
" never have been the intentien Ol the LEglslature

" that he should be branded as a criminal,

"En in Rex versus Joseph 1233 O,P.A. op bl, 162 is neer-

gelé dat:

' Where a merchant carriee on business amd in the |
" coyrse of that business contracts deblis for the
purposes of thet business and in ameunts which

" are nofmal,for his business he may pe ®#aid to
have & reascnable hope of being able to poy the

1 game ynlesse there are oarticular=cifcumstanceq,

" which would indie~te that tnls hope was not Jus«
" gifiabla, ! |

\
Dieg feit dus drt Apvellsnt ge bate sy laste al

in-Augustus 1832 oorskry het .eteken nie dat hy dadelik
moes ophou om nandel te drvwe nie en sy poszdel oorgee nig,
Polivnick het hom dezardie tyd geldelik ondersteun en ek
dink dit was billik van Appellant om te verwag dat
Polivnick hom weer sou help om aan die gang te bly en \
dat hy ulteindelik sou deurkom, Dit was eers In Janua-
rie 1953 wat hy sé& hy in 'n benarde tceatand geraak het,
en nie dle skulde korn hetaal nie, Appellant was algemenL

handelaar en motornawe-zignaar en die goed wat hy van

Nevias Bros. & Pincus gekoop hzt was vir die vinkel ;
1
- : |

gekoop in dle gewone loop van besigheid en so ook was die
petrol van Lindstrdm geleen vir die motorhawe, Die
rede blykbaar wasrom die petrol nie dadellk teruggegee L

was nie was weens 'n tekort aan petroldromme en spoorwee
moeilikhede..,/
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moellikhede, Deer 1s gean rede na my mening waarom die
verwagling van Appellant dat hy hierdie skuldg sou kan |
betaal,¢nIeFas redelik nanvaar kan word nie,.

-Die skuld aan Coetzee 1g 4is bslans van 'n lening |
van £600 wat Appeblant van hom in November 1953 gekry.het,
Coetzee het rvetule dat hy daardie tyd op Edenburg onder~
wys gegee het, Hy wou 'n huis van Avpellant huur
magr Appellant het hom gesé dat hy £600 nodig het en
dle huls eal moet verkoop, maar as Coebtzee hom dle geld.
leen, sal hy dle huis san hom verhuur,

Appellant s¢ verklaring ie dat hy later die huls sou
verkQop het en sodoende die bedrag terugbetasl het,

Coetzee staaf dit :n a2 dat Acoellant nom 'n ander hyle

6QU gegee -t om in te woon maar dat die verkeop deur

- die mat geval het, Toc .y 3ie ekuld asncegaan het,

het Appellant hlykbaar -sdelive vooruit-imte gehad om
ait te vercffen Geur die nule te verkobp maar dat die ver-
koop later deurg vel het en Knr, Eunt hom begin druk |
het tot so 'n mete dat hy esan hom £10 per dag moes betaal
het, Na my mening Xan 41t nie bevind word nie dat
Appellant nie redelike vorwagting zehad het toe hy dle
skulde aancegaan het om hulle te vereffen nie. Vie
apptl teen die skuldigbevinding op hierdie aanklag slaag
ooi,
Klagte 14, 16, 18, 12, 20 en 21 1s soortgelyk
en elkeen bevat die¢ bewering dét Appvellant diefstal van
die motorvoertulg dasarin vermeld gepleeg het, Die
getulenis toon t.o.v, elke klag, dat Appellant dle voer-
tulg op huurkoopkontrak gekoop het, waarin bepaal word

dat die elendomsreg in dle voertulg nie na Anpellant
- die...../
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ogrgaan nie en“datAhy nie die>voertuig sonder die

eienéér ge skriftelike toestemming kan. verkoop nle, op
al hierdie klagtes 1s sppellant se verweer dat hy .nie dié
bedoelipg gehad het om te steel nie, daar hy onder dis fﬁ
indryk was dat hy wel kon verkoop deurdat hy die morjd e
limg of stilsﬁyende toestemring van die eilenaare daar-:i
toe gehad het, Appellant het o-tulg dat die elenaars
bewus daarvan was dat hy die voertule koop om dit weer

te verkoop voordat die huurkoopprys daarvan betaal wde

en dat almal daarvan vdewus was dat'hy met motore harndel
dryf en hulle t{oestemming gegse het, Die eienaars g~
ken dit maar die vraag is of Apuvellant se verduidellkipg
nie redelikerwyse moontiik waar kan wees nle, En na

ny mening kan dit, Ey is 'n motornawe elenaar en dle
persone wa% aan hom Gweelsghendege motors verkoop hel moeé
geweet het ant ny nie al daardizmolors vir sy persoon-
like gebrulk sou ko p ni:, Hy word dan ook deur dié
getule Ergkine goateal, Van Blerk, dle bogtuurder van
Tahén Hotofs, Gic ¥luers ten opsigte van klagte 18 en 19,
het getuig dat Appellant geen tocstemnring van hulle gehad
het om die motors énderworpe can die huurkoopkontrak te
verkoop nie, Mear Erskine het getuig dat van Blerk vir
nom leat verstasn het dat hulle Appella;t die reg gegee
het om dle motor te verkoop voordat die prys afbetaal is.|
Fourie het getulg dat van Blerk dit ook aan hom gesé het,
en bygevoeg het dat die huurkoopkontrakie sangegaan

was om dit te kan vardlskonteer, Na my mening 1s daar

'n twyfel of_Appellant bedoel het om te steel en die

voordeel daarvan moet aan hom gegee word, Die apptl

slaag..../
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gluzag dus V,o0,v, klegtes 4,8,14,16, 18, 19, 20, 21
efh die skuyldigbevinding en vonnis t,0,v, elkeen daarvap
word ter syde gestel, Die skuldigbevinding t.o,Vv.
klagtes 1, 2, 3, en 5 word bekragtig,

Apptl 1s ook aangeteen teen die vonnisse mear
pe my mening ls dit nle bewye deat die Magietraatl nle
8y diﬁkresie benoorlik ultgeoefen het nis, Die
geva‘éeskap is billik en daarbenewens word twee derdes

g¢earvan opgeskort, File vonriege word dus bekragtig,

(get,) A, J. Smit,

‘ Ek octem spam: E, M, de Beer,
Bloemfopteln,
26 Mel 1955,




