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therefore that the magistrate was fully aware that Lrs. Sutton
was an accomplice. In his grounds of appeal to the Provincial
Divisicn the appellant did not‘také the point that the magis-
trate had not warned himself of the danger of accepting kKrs.
Sutton's evidence : had that point been taken the magistrate
woudd doubtless have dealt with it in the reasons he furnished
in answer to the grounds Qf apiaealo But, be that as it may,
there was ample corrcboration of Mrs. Sutton's evidence to the
effect that in July 1951 there was a general deficiency of at
least £2,690. I do not consider it necessary to refer to
the evidence of the other witnesses who deposed to that defic~-
iency. The appellant himself in giving evidence at the trial
admitted that in an examination in insolvency he was asked the
following question: "There was £3,000 or something like that,
“"wasn't it, that you took from the Eastern Province Building
"Society ?" and that his answer was :- "Yes, that wouldn't
ﬂhave happened but for this pressure on me. JThey were press-—
"ing me to make me insolvent. "

‘By agreement between the legal advisers of the appellant
and the Croﬁn certain portions of the record of the proceedings

" in the magistrate's court were omitted from the record pre-

pared for this Court. It'was.suggested by counsel for the

. e o . e e S— f-‘




appellant that if the record were amplified by mikin
complete record he night be able to show that there

general deficiency in July 1951 and that in these'Cﬁ cumstances

the further argument should be postponed until the Eﬁﬁpletion

el

of the record. This suggestion which, to say the @éagt, is
extraordinary, cannot be acceded to. In view not.;ﬁ§§ of the
Crown evidence which is before us in the record butﬁélso of
the admission by the appellant in the insolvency ﬁgéééedings
that the generai defiéiency was in the neighbourho&iiaf £3,000
, ﬂg,caozéqrgy

no good purpose can be served by p0stponinghfurthexggrgument.

.Céunsel for the gppellant contended'further.ﬁégt the !
Provineial Division, sitting as a Court of Appeal,;ﬁéé‘no
power to amend the charge. He referred the Cdurt %p.S¢c. 180
of Act 56 of 1955 (Sec. 225 of Act 31 of 1917) aﬁd ébﬁtended
that a Court of Appeal is given no power under thatﬁééétion.to
‘amend a charge. The correctness of that contentioﬁ is-not
opeﬁ to doubt but the matfer does not end there. Uhde? Seco
103(4) of Act 32 of 1944 a Court of Appeal has/the‘éowers set
out in Secab98(2) of thét Act. One of #hose poﬁers is to
"eorrect the proceedings of the magistrate's court ;f generally

"give such judgment......... or make such order aéfthe magis=-

"trate'ls court ocught to have givenes.... or maﬁefl- Einy matter !
, A 1




"which was before it at the trial of the case in questionec..
"énd rmay make such order......touching any matter or thing
"connected with him" (the accused) 'or the proceedings in
"regard to him as to the said Court seems calculated to pro-
"mote the ends of gusticeoh
'Sectiog 98(2) of Act 32 of 1944 is the same as sectioﬁ

95(2) of Act 32 of71917 as substituted by Sec. 92 of Act 46
of 1935 and gives a Court of Appeal wider power$ than were
given to it in the original.Sec. 95(2) of Act 32 of 1917. In
partiéular, as far as the present case is concerned, a Court
of Appeal is now empowered to give such jpdgment or make such
order as fhe magistrate’s court ought to have given or made
in any matter which was before it at the trial.

A matter which was prominfently before the magistrate’s
court at the trial was the question whetherg there was a

deficiency

general @efinmiwey in July 1951 and, if there was, the amount

of that deficiency. That this is clear is shown by the foll~

owing facts @

(1) The prosecutor said in his opening address :"The all- .
egation by the Crown will be...... that at the end of
the period covered by the charges, the accused was still
in debit with the Eastern Province Building Society to

an amount of £4,053. 7. 6. That is the general defic-

iency over the whole period.™




(2)

(3)

that" A ' o

o e ya

(4)  Both the auditor and Mrs. Sutton gave evidénéﬁ%@s to the

anmount of the general deficiency.

(5) In argument after the conclusion of the ev1derce ‘the app~
ellant's attorney contended that the general def1c1ency

was only £339 and not £2,690,

If the view taken by the Provincial Division iﬁicorrect

viz: that the evidence does not disclose thefts amouﬁiing in all
to £25,425. 14. 11ld, but discloses a general deficigﬁéy of

£2,690 fhen the magistrate ought to have exercised ﬁf%fpowers

under Secs 225 of Act 31 of 1917 (that Act having théh-been still

in operation) and amended the charge to one of the theft of

£2,690, that amount representing a general deficiency at the

[ SN

close of the period in question. The power COnferrédfon the

[

L )
trial court by Sec. 225 may be exercised if the court "considers

f



charge. He knew before any evidence was led tha

set itself the task of proving a general deficiernCygand in

—_—— e -

the course of the proceedings his attorney reques; ?that de~- -

~ - -

tailed evidence should not be given in respect offﬁﬁbh partic-

ular count but that the evidence should bhe confif

gl - to showing .
that there was a general deficiency. Horeover iﬁég;s argument :

ey

to the Court he contended that there was a generaljleficiency

[ =

of only £339. So the whole question of a generai@@eficiency *

vas ventilated during the -evidence and argument éhéﬁit cannot

-

b4 said that the appellant was taken by surprise. | Had the
amendment been allowed by the magistrate I am satigﬁied that
the defence would not have been differently conducﬁéd° The

defence was not that there was no general deficienpy but that

the general deficiency was the result of some othét*?erson mis~-

appropriating the Society's funds. That defence was correctly
ﬁeld by the magistrate to have no foundation,
The above being the position it cannot, in my opinion

be said that the appellant would have been prejudiced if the

magistrate had made the amendment. ©On the view takeh by the

Provincial Division as to what the evidence disg d the
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magisﬁrate ought to have made the améndment and.

2
to have done vizi amend the charge. A
sg,

Counsel for the appellant referred to the case of .}

{-\*

i

R. vy Bruins (1944 A.D. 131). There the Court con‘iﬁered a

-

, - 3
Southern Rhodesia Act which contained a sectlon wq%ch was the !
! ;

saime as Secs 225 of Act 31 of 1917. [Tindall J.A%aid :-

PR S

"Under the circumstances it seems to me that in a;ﬁgse like

"the present where, though nomen criminis is the séme ot a1l 1
I ———

Ythe essential particulars of the offence shown byﬁ%he evidence

[E g

q.

"are entirely different from the particulars alleg§H in the

y

"charge fthe accused has been prejudiced.™ In that case the
particulars relied on by the Crown in the charge héﬂxnot been
proved and the Court held that as the éccused had’béen convicted:

That T
on that charge he was prejudiced. Xty is a very different

case from the present. The dlegation in the 22 counts that
the appellant stole g specified sums during # specified periods

may be regarded as particulars of all his separate thefts.

Such particulars are in no way inconsistent with the fact that

SR
LI

at the end of the whole period there was a general déficiency.

+, TALRIRI.

Moreover before any evidence was led the prosecutorgstated ‘that
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he propocsed to prove a gene:al.dgficiency, Conseguently when
the trial began the appellant was well aware of the case he had
to meet.

On the view taken by the Provincial Division as to what the
evidence‘disclosed it seems to me that;.to use the language of
Bec. 98(2) of Act 32 of 1944, it gavg a decision which was
begleulated to promote the ends of justice.™ In dismissing an
appeal in R. v Grundlineh (1955 (2) S.A. 269 at p. 276) this
Court said that "A Court of Appeal is as much bound to see that

Njustice is done as a judge in a criminal trial® and cited the

reﬁarks of Curlewis Jsd. in R. v Hepworth (}928 ADe 266 at po

277) ﬁhere the learned judge said thét "a criminal trial is not
g game where one side is entitled to claim the benefit of any

"omission or mistake made by the other side."

Assuming that the Provineial Division was mistaken in the
view which it apparently held that the Crown had succeeded in
proving only a general deficiency of £2,690 and assuming further
thaf th% Crown proved that,'when all the thefts during ;ggxgggc—

¢
ifie periods charged are taken into account, the appeliant stole
nore than £2,690, I find it impossible to conceive how the

. appellant can feel aggrieved at having been found guilty of

having stolen a lesser amount than he actually stole.

o4




The appeal 1s dismissed. | e
o

Fagan J.A.

de Beer J.A. A AN
Hall J.A» ' Covtun
van Blerk A.J.4A.




