IN THE SUPREME COURT OF SOUTH AFRICA.

(APPELLATE DIVISION)
In the matter between 32

1. SELBOURNE MARTSHI
2., GEORGE NDAMANI

Appellants
&
R E’G INA Respondent
CORAM 2 Centlivres C.J., Hoexter, Steyn, Reynolds et Brink
JJ A
Heard :  12th June 1956. Delivered * fif- L~ ¥ L

JUDGMENT

CENTLIVRES Ced. 3= The appellants wers convicted of murder
and sentenced to death by Price J.P. sitting with assessors in
the Queenstown Circuit Local Division. £eave to appeal was
granted by Price J.P.

The following facts are undisputed. On December 26thJ
1955; the two deceased left Lady Frere in a green Opel car after
breakfast on a hunting expsedition. They parked the car a
little aistance off the road at Lackay’s Nek. During that day
two natives were seen placing large stones 1in the foad in the
vicinity of the parked car at about 4 pem. These two natives
were seen going toﬁards the parked car in which there was a

+308 rifle, the property of one of the deceased. Iwo shots

were fired in quick succession and the bodies of the deceased



were subsequently found in the neighbourhood of the car 3 they
had both been killed by rifle fire. At the time they were
killed the deceased were apparently sleeping on the veld a

P Gaily

little wéy'fram the car. The bodies were found to be prast-
A

doud®y covered with twigse. . After the shots were fired two
natives were seen picking twigs off some bushés and disappear-
ing with the twigs behind the car, After a while the two
natives got into the car which proceeded towafﬁs Queenstown.
The police found the car iﬁ a street in Queenstown on the foll-
owing day and in the caf they found two rifles and a cash sale
slip.  No tools were found in the car but teedrfmcree-tren
b tedone thpw? '

(s W that one of the deceased had taken tools with him when
he left Lady Frere on the previous day. One of the deceased
WOoTe a-wristiet watch when he left Lady_Frere.

The trial court found that the two appellants were
the two natives who were seen going towards the parked car on
December 26th, 1955, and driving away in that car; The main
evidence identifying the appellants with those two natives were
the cash slip, the tools and the watch. The cash sllp was
proved to have been issued to the second appellant in respect
of a plough wheél which he had hought at a shop 1n'Queegitown.

It was proved that the first appellant had sold the major porte

jon of the tools to another native after December 26th, 1955,

//‘



and 1t was also profed'that a shifting Spaﬁner, the property
of one of the deceased, wag found by the police In the possess«
ion of the first appellant. It was furthér proved that the
wristlet v
xxtxkwxikah watch was sold by the second apPellant to another
native, The facts relating to the éash glip, tools and
watch are admirably set forth in the careful judgment of
Price J.P. and they need not be repeated here. The trial
court rejected the defence of an alibi which had been set up
by sach appellant.

*Despite the fair and able argument advanced on behalf of
the appellants by Mr. Blovo there 1s, in my opinion, no reason
to question the finding of the trial court that the appellants
were the two natives who placed.stones in the road and ulti-
mately drove aﬁay from the ::::: of the crime in the Opel car.
The Crowngsbeceseds did not profe which of the appellants fired
the shots which killed the decéased but the trial court found
that the Crown had sstablished a common purposée. Dn‘this

point it said i=

" %he final matter which the Court had to consider 1s
whether common purpose has been established. It is not
known which of the two accused fired either or both of
the shots which killed the two deceased, and it is
important to decide in this case whether there was co-
operation by both the accused in the commission of the

murders. There 1is proved co~opsration between the two



" accused in the performance of Various-actslimmediately con-
cerned with the murder. The two accused together put stones
on the roéd. The two accused together were trying to get a
car to come into Queenstown. igiiniiiiggiﬁziiﬁﬁxiniiixby
means of these stones. .At the time of the murder one re-
mained behind the car where the two victims were lying asleep
(if they had not been asleep there would certeinly have been
a strnggle) while the other got the gun out of the car and
went behind the car where the other was. Arter/zgg“*fatal
shots had been fired the two accused together put rapesi twigs
over the bodies of the two deceased. The two accused drove
of f together. Each of the accused tried to reap the fruits
of the crime, the one by selling the watch and the other by
selling the tools., Some of these acts were committed immed-
lately after the murder and some a 1ittle later. It 1s quite
true that we cannot infer common purpose from aets commitfed
after the event, but most of the acts I have referred to took
place either at the time of or in. connection wifh the murder
and were part of the res gestae, If a person is killed by

one of two pebple énd these two people together proceed to bury
the body, the Court would certainly infer from that circum-
stance that there was common purpose, and I think that the

evidence of common purpose in this case 1is overwhelming.®
Mr. Slovo contested the finding that there was a conmon
purpose. He urged that there was no evidence to show that when
the appellants proceeded towards the car they were armed. There
was no such evidence but the absence of such evidence is not, in
o (e '!:wrmd {radn’ : PPy I
my opinion, decisive, for the appellants ala;have formed a common

purpose to kill the deceased when they arrived at the car and

found the rifle which was used to kill the deceased. The doctrine



of common purpose was discussed in R, v Mkize (1946 A.D. 197
at pp, 205 = 206) where Greenberg J.A. sald 2=

" This doctrine, which is based on implied mandate, was

recognised in this Court innugggg;;g_v YQQTQE?_E§£!§ (1917
A.D. 41) and was recantly referred to by m& brother Iindall
in Rex v Dumg and Another (1945 A.D. 410}, I agree with
what was there said {(at p. 415), viz: that;a mandate can

be implied even if there is no previous conspiracy between
the persons concerned ; in my opinion, it is sufficlent

if they act in concert with the intentio£ of doing an 1ill-
egal act, even though this co~-operatlon has commenced on an
impulse without any prior consultation or arrangement."

%

As the doctirine of common purpose is based on implied mandate,

»

common purpose is usually established not by di;ect evidence
but by inference from proved facts. In the present case all
the proved facts go to show that %he appellants intended to
take the car of the deceased, that they intended‘to overcome
any resistance by force and that they intended to use the means
at hand, namely the rigle, in order to ensure thgt‘there would
be no resistance. Indeed right throughout the day oﬁ‘thq
murder they were acting in concert. The appellants relied on
an alibl and ther; is therefore nothing in their evidence to

rebut the inference which must be drawn from the proved facts.



In the circumstances it cannat be sald that the trial court
errad in finding that theré.wés a common pufpose.

The appeal is dismissed.
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