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In the Supreme Court of South Africa
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17 TIi SUPRENE COURT or SO0UTF AXRICA

(8pvellste Divisicn)

In the matter hetween ¢~

PETRUS NICZVAYA Appellont

and

REBECGSA SONIA HIRSCH Respondent
Coram:Schroinor,ragan,de Beer,Bevers,JJA.ct Hell A.J.A.

Heard: 5the. September,1956. Delivercd: 7 -~ q - fﬁduk'

SCHREINER J.A. = - The respondent sueé the appellant
in the Witwatersrand Incal Division for £87. Q. l.,being
theo balance payable in terms of a megistrate's court
judgment;-nnd for £5» 9. 1., belng the costs and lessen~
ger's charges in respect of that judgmert. I shall re=
taln the expressions plsintiff and defendant. So far gs
the costs of the actlon iIn the Witwatersrand Incal Divi-
slon wers coﬁcerned-the plaintiff only claiqed her dis=
burseiments, including counsei's fees. Tre doclaration
alloged that the amount for which judgment was taken In
the magistrate's court was owing by the defendent under

a general nobarial bond. Included in tie property

Govered/. soeen



.e

B e )

..



- 2 [
covered by the bond were the defendant's rig'ts In "the
"movehle bulidings and other ercctions' on Stand 959

i
Benonl Municipsl Iocation and also all hls rights "in
"and to the Sibe Permit relsting to the said Stand."

The Geclaration further alleged that the defendant's

interest in the site perm’t was not an attachable asset
"1y terrs of Rules of the Magistrate's Court™ and that
the plaintiff was therefore obllged to obtain judgmené
in the Supreme Court in order to enstle her to attach

!
the defend%}'s interest thercin in execution. The
plea sgmitted tlic magistrate's court judgmert end they
the defsndani's interest in the slte vermlt was not a ti=
tschable by the messenger. Liabllity for tve amounts of

£87+ 0e lo 2nd £5. 9. 1. was not disputed but the plea

|
set up tre legal contention thet iLhe defendani's interest
in the site perwlt dld not constitute nrorerty capablec of
boing ettached or scld In executlon of s judgiment even of
th® Suprome Sourt, so thst tho action ln the Witwaters%and

Iocal Division was of no valus to the plaintiff. The

defendant accordingly resisted only the plointiffts

1imited clailin for costs, relying on Jcosab V. Tay&bB(ISIO
7.8, 486 at vago 489). The facts not beling in dispute, .

the/....'..
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the hearing tock plcce under Rule 44 of thas Transveal
Rules of Court. LULCRY J. gave Jjudgment in favour of
the plaointiff for the amounts clalmed and costs, 1imited
to dlsbursenents, but granted the dclendant leave to
appeal egainst the orddr as to ccsts. Thejdefendant
appealed teo the Transvael Provinclal Divis;on which d#SH
missed his appeal but granted him leave %o appeal to this
Court.

It wlll be ssen froﬁ the sbove
thot, while the parties were In dlscyreement as To
whether the defendant's site permit could be attached
and sold in execution of s judgment of the supreme court,
they wefe in agreement that it could not Dbe subjectedlto
execution of a judgment In a maglistrate's court. In

Kruger v. ilonala (1953(3) S.A. 268) the Transvaal Provin-

cial Divislon held that Lhe debtear's interest In a slioe
permlt In resyect of a gite Iin Plmvillo Iocatinn,Johannes~
burg, a5 not lisbéle to be sttached in e:xecution of a
;tshrote's court judgment. 8n sppesl tc this Court

was 2ismissed (1953(4)3.A.529) but on other grounds, the
corractness of the basgls nf the Trensveasl Provinclial

Division's decision belng loft open. Accorilng to certain

decisicnis/veenn.
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declgions quoted in the Provircisl Division Judgnment in
trat cese the Hessenger of the Magistrate's Court can
enly attach the dchtor's interest in s sibte permfi il 1t
falls within the lz-gusge of sectlon 68(3) of the Moghs~
tratels Court Act (No. 32 of 1944, the only relevant
portlon of %re sub~section teing that wblqh aubthorises
the nessenger to attach and gell "the interest of the
"egccutlon debter in property movable or immovable leased
5o the executinn debtor." It wes decided by the
Tronsvaal Provinclel Division thatmjalthough the Interest
in property held under ¢ cite permlt reserbles the ln-
terest of s laesces undep é lease, there are dliferences
that take it oui of thy orsraticn of ssction 68(3). A3
In 1953 it is unnepessary for this Court tp decide whether
the view ta'ton vy tle Transvazl Trcvinclel Divislon -d
correct or not. BSiace neither pariy attecked thet view
we cannolb he satisfied tret all srgumwents that might be
advanced on ths problem hove been put Goforo USe The
plea specifically admits thet the defendant's intcrest

In tre sltc permit was not attachsble Dy the msssenger,
aal uo ettempt has been medé &t any stage to wibthdraw
thet admlsasion. Tre q;estion v' cther theldefendant
should havo to pay the plalntiff's costs In tre Witwaters~

~

rand Local TDivisicen was contestad only on the issue of the

|






general ligbllity of &n interest in & site permit to
oxecution, the correctnass of the rsssoning of th3 Urans-

vegl Frevinelisl Division in Kruger v. Monala being ralsed

for the Tirst time by this Ceurt in the course of the -
argurent., In thc circumstances even if thls Court were
to hold that o debtor's interest in s slte permit ls sub~
ject to executlion not only on o supreme court judgment but
glso on & judgment of the magistrate's court,thls ccncluaig
~
woulé not affect thc order to be made on appeala Con~
sequently ths preierable order course is to declde thig
appeal upon t'e one issue roised by the partles and dealt
with In tho Trensveel courts.

T turn sccordlogl, wo the con~
sideration of whether s debtorts iscerest in a site permit
in the Denoni Locatlon is lisble to '@ attached and seld
in executlion of s suprems court juagment against hilm.

We were referred to certain cases ip ublch the nature of
site permits iIn othor urben locotlons was touched upon.

i
None of those cases provides suthority which is declsive of
the presont appoal, and, inasruch as the nature of a site
porsist must ultinstely depend upon the perticulsr statu~
tory Provisicns which goverr it, it 18 nacussary to

SXBTING, as v s as
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exemine b, matefilgl parts of the Benonl regulatlons
published under Administratorts lntice Nor542,appearing
in the Transvesl Pr-~vincisl Gszebtte of the lst.Toverber
1933,

Under Regulation 21 a2 native way
acquire a2"bulldiny gite permit "end when he 1s srmed
alm wilth a "bullding permit" he may erec£ a dwelllng
on the cite allobtedf to hima When the‘dwelling 13
completed the superintendent of the lncotlion 1s ohliged
to Llsaue to him a site permit. Regulation 22, sn far as
relesvent, then povoceeds -

"22(a) Every person desiring to occupy or f; continue
"the occupation of any site in the locetion upon which

"are ervectsd Lulldings belonging te him shall apply to
"the superintendent for a permlt in terms éf these
fpapulations, and the superintendent, il ' 15 satisfled
"thet the 2pplicaent is a2 f£it and proper persoa i~ reslde
"in the Incation and is resident or employed within the
"agrea of jurisdiction of the Council, srall issue to him
"szech permit. Sueh permit 1s herein roferred to as =
# 131lte Fermit!'.,

"(b) Every site permlt......shsll expire on the 30th
ﬁday of June in each and every yesr, and the holcer

w
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"thereof sh2ll, on or before that date in each year

"mele spulication to the superintencent for the renewsl
"thereof Tor the next ensuing yeer and the superintendent
"shzll renew such site permit provided

(1) he is satisfied that the spplicant is a flt and

"proper porson to reside in the location and is

"resident or employed nr carrying on a lawful occupatlor

Pwithin the area of jurisdictien of tho‘C;uncils

"(2) the cpilicent hes psid ell suotnts due by him to

"the Council up to the preceding 313t 1i8Ysasees
"(c) No h&lder of 2 site permlt shall zub-let his site
"and/or dwelling or nther buildings there;n except upon
"g written permitv (hereinafter referred to 2s a 'tenant
"permit!') to bLe isgued to the sub~lsssee b§ the superin-
ftendent who ghall grant such permission provideds.....
"(e) Any site permit mey be termivsted by the holder
"giving the Council one mnnth's notlice,in ﬁriting, ;f his
"intentlon so to do pr~vided that where sucl site hos Wcen
"sublet in terms of sub-sectlen (c) heroéf the holder ;f
"the tenant permit in respect of such site shall have the
"first option to =cquire such site, prévided he compliag

"wlth the provislions of tliese regulations apnlicable to

"the holder of a site permlt.

"(g) e ons






"{g) Every site pernit 1ssued or renewed 2s nforessid

"shall (subject to the provisions of these reguletions)

fconvey the vl ht of occupetion of the site named therein

"only for the porlod of currency of such permit or renew-

gl thereofe....,

"(k) The roldexr of any slte permit shall be entitled,

"subject to the provisions of theso regulations, to sell

"or ntherwise dispose of his buildings,erections and

"improvenents on apny site and to apply for.transfer of
"the slte permit to the purchaser and the superintendent
"shall grenf such transfer provided =
M(1)he 5z satisfied thot the purchsser is g fit end
"proper person to reside in the locatlion and is
"resident ;r empléyed or carrying ;n any lawful
"éccupation within the ares of jusisdicticn of the
"Souncll; +

m(ii%the zeller hes peid sll rentsg,fees or other

"charges due by him to the Council unfer these

"regulations;
"({1ii)the proposed purchaser is nont 2lready the holder
Nof a tonent,residentiel or site permit in the

Mocation.

"(o) The “oléer of a site permit issued in terms of

/"
"SUb"’SectiOn/t s o



f"gub~section (a) hereof shall during the currency there-

U5f permanently reside on the site or sbeix should he
™
"yo the holder of more then one slie, on ono of aueh

Mgitesg and sh-uld he absent himself thercfrom for =
"period of two consecutive wonths without the written

Ppermission of tho superintendent, such site permit mey

"be cancelled by the superintendent......"

. | -
The most important of these pra-

vislons for piesent purposes 1s Regulation 22(k). If

the gito permit holder produces to the superintendent

a porson who complies with sub-psragraphs (1) and (111)

of that paregraph, and if he has himeself complied with

sut=parsgraph (11), the superintendent 13 obliged to

accede to his request that the site permit be transferred

to hds nominee. From the viewpoint of the holder of the

site permit tials provision hags the great importance that

he is able Lo dispose of his buildings as a dwelling

appurtenant to the site. A buyer who cen gz cquire the

bulldings as a dwelling which ke can occupy will naturslly

pey much more for themy tren 1f they must be regardod

merely as so much building material which may have to ‘beé

removed. The right given tO the site permlt holder by —

Regulotion/......



- 10

Roguletion 22 (k) is this

one of great valuo.

It wes suggested on behalf of the

defendant that trke course

i+ *pn doubt whebber there

the site. Tike svggestion

scheme of the regulations

of the present procesdings left
]

were In fact any bulldings gn

is without foundatione. The

requ’res that there shall bé

bulldings if there is ko be & site permit.  If the

buildings aro removed scmeone must begin de novo and

obtaln s "building site permit" and, after he has erected

bulldings, 8 fresh site permit.

It wes argued on behalf of the

defendant that, beceuse, apart from certoin exceptlons,

netives in urben aress heve to live in locations, they

-

have s right to ldve therse nnd thst to allow g man's

site permit to be sold in

to 1leave the lrcatlion and

evecution would be to compel hlm

, conseguently, the urben srea.

In sny particular case thls might, indeed, be the result,

thnugh there would be various lawful slterhatives which

in theory at leest wculd be open tn him. It ilsyno doutt,

2 grievoug misfortuns when = men's home is sclé to pay

hig débts, and in the case of a dwellén

v :
in an urban

-

location the result may be partlcularly disastrous, but

th@/.....ao



the defendont has not been gble to polnt te sny provision
of the Act ~nr the Regulatlons which srows thet the interest

In s site permit was intended to be protected sgainst the

holder's creditors. Cnunsel was censtrained to argue an

i
goneral lines that the swceme of the Act ond the Regulg-

N

tions was such ss to make a site permit a personal rilght,
intended te securc a home for the individual native and

his famlly and not a commerclally dlsposable asset. Mo

doubt, as was said in Yolife v. Superintendent of Iocctions

(1531 A.D. 19, at poge 26), the interest in 2 slte permit
is personal, but that does not mesn, in the nresent con-
" text, that it cennot be dealt with by the hglder and th?t
1% carnot be made avellable to pay his debts. There cer-
talnly exist restrictions and controls designed, 1t may
be agssumed, to secure that only persons found té be flt
ané proper shall bold permits. But the hglder is certaﬁn—
ly not vithout rights which have g renlissble vslue not
';nly in the buildings but, in assoclatién with the bulld~-
ings, in the site permit ltself.

A liquor licence mey be des-
cribed as 9 purely personal privilege (see E}Ck Ve

Yicolcott end Ohlsson's Cape Brewerlos,1911 A.D.214 at _




page 230), but 1t seems to me thet it was rightly

decided in Solowmn v. Reglsbrer of Deeds (1944 C.P.D.319)

that it can be btonded 2nd, accerdlingly, sold in execution

of a judgment on the bond. In Mrkus v. I28ue's Trustee

(1923 T.P.D. 163) STRATFORD and TLNDALL J.J. held that

the trustee of the holder of a "stand permit" In & native

- -

locatlon in Pretoria could obtain an order of ejectment

against the holder, in order to nbtaln possession for a
purchaser fr;m the trustee. At page 166 STRATI'CRD J.,
giving the court's judgment, snid, "Then it ls saild
"this 1s & mere personal right and not transmisslble.
"he right to occupy ls certsinly psrsonsl, but it‘ia
"als; certainly btransmissible (see ngvletién 27y
Regulatlion 27 c;rresnonded to Reguletion 22 (k) but did

not, in terms at least, require the superintendent to

transfer to = suiteble noninee presented by the holder

of the permit; the difference, if eny, favours the

present plaintiff. Thet case was in my view rightly

decided. T e further ccontentlon sdvenced on behalf

o

of the dofencart that the rizht to obtaln transfer to

a nomines under Regulstlon 22 (k) must be personeslly

exercised by the holdor of the perm’t kirself and csn-

-

not be exercised ngalnst his will by an officer exe-

cuting a court's judgmeni seems toc re to te wholly



wholly without foundation.

Counsel for the “efepdent elso re~-

ferred us to the Engllsh case of Sutton v. Dorf{1932, 2

K.3. 304), where it was held that a so-called "statutory
tenchy" under the Rent Restrlction Act; did not pass to
tho tenant's trustee in bankruptey. Though the situatlions
have some superficlsl similarity, it is clear from the
repért thet tne right ;f the statubery tenant under the
English Acts is personel in quite a different sense frem
tho cense ln vhich 1t wey be properly used in relatién
to 8 site permit urder ragulations of the bresent kind.

For these roasons the plaintiff
wa s chtitled to oszecute upon her Witwatersrand ILeocsl
Divislion judgment ageinst the defendant'!'s interest in
his site permit and the award of c¢nsts broperly félanod
tho declsion of that lssue Lln her favour,

The arreal ls dismissed with

costss

»

Foageil, J.A. / -

de BOGI‘, (T.AQ (MQW /
Bevers, J.A. //32(
Hall, A.J.A. 67 ;?



