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IN __THB _ SUPRENE _ COURT _ OF  SOUTH  AFRICA

(Appsllate Division)

In the matter hetween :-

TIE_JOCKEY CIUE OF SOUYH  AFRICA  Appellar

and

DESICY SYNONS Respondent

"
Corams:Centlivrss, C.J.,3chrelner, Foexter, Eeyers JJ.A.
et Hall, A.J.A.

Heard: loth. September, 1956. Delivevsd: L.-? ~ 513‘L

JUDGMNEXT

SCHREIVER J.A. &~ The respondent on the 30th Saptem~
ber 1955 obtained a bookmaker's llcence, good for = year,
which was lscued to tim under section 3 of Ordinance 26

of 1925 (Trensvasl), as amended. In terms. ~f section 3(5)
nothlng contained In the Ordinancé 1g toaffect any right
"possessed bty ihe Jockey Club of South Africa to prohlblit
"any Tookmaker from carrylng on nis businegs." Dy
Regulation 9(5)(g), issued under section 3 bls (3) ol the
Ordinance, the Committee which considers and dotermines
applicetions for certificates to ohbtaln brpokmakers! llcen-

ces 1s forbidden to grant such & certiflcate to anyonc who
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"1s & 'warned olf' persom or 1is under suspension by the
"Jockey Ciub of South Afrlica.M T shall réfer in this
judgment to the arpellsnt as "the Jockey Club', Rook-~
makers aro not licensed by or in any general contrsctusl
relatlionship with the Jockey Ciub, but their livelihood
devends on their belng alloved to carry on business on the
racecourses owned by the various racing c?ubs, which in
tsrms of the rules of the Jockey Club have agresd to ob~
serve tiie Instructions and declslions of thquead Executive
Stewards, in whose hands rest the buslness and management
of the affairs af the Jockey Club. . Bookmakefs are men=
tioned only twice in the rules of the Jockey Club.  Ruls
71(b) empoviers the Race=-me.eting Stewards to "regulate,
"eoutrol, take cognlsasnce of, inw lre inte and adjudicate
"upon the conduct" of, smong ~thers, bockmakers taking
part in their racé-meétings. And Rule 161 provides that
no l3ase of a racehorse 1s to be approved ih which & book-
maker or bookmaker's clerk is the propcced lessee. For
present purposes those two references to bookmakers sre
not impertant and, generally speaking, in relation to the
Jockey Club and i1ts rulss, bookmakers sre membors of the
public who hove @ strong finsncial interest in golng uPon
racecourses but bhave no greater right than other merbers
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of the putllc to do s0.

In the year 1954 thc respondent
bought, eithor for himself, or in partnership with one
Cowen, a rscehorse called Lohar. 1In ordor to race a rgce~
horse one must, with irrelevent exceptions, be registered
as the holder of racing cnlours. Cowan was so registered
but the respondsnt was note In breach of the rules of ths
Jockey Club Lohsr wass registered and raced in the name of

i,.;t-tl\d'. e '(L“., \r&k‘w;:hl‘wn\-"" \.-v-tifﬂ/l -k %;"“A &.“ ‘M
Cowan. The respondent sold Lohar in Msrch 19Z5. After

A

an &nqulry into the ownership of Lober held in Octoler
1955 by the Stipendisry Stewards of the Jockey Club, whe
themselves lmposed & warnlng off penalty on Cowan, the
Hegd Executive Stewards consldered the rositlon of the
respondent at a mseting held on the ngt February 1956.
The respoundent did rot attend the meoting but he had
been iInvited Lo be pbesént.

On the 22nd t'ebtruary 1956 tha
secretary of the Jockey ulub wrote to the .responuent In-
formine him that the Fead Executive Seewords had on the
previous day ingquired inte the ownersihlp sﬁd racing of
Ioher. The letier proceeds :— "After careful cnonsidere-
"tion of all the Informatlion before them,and particularly
"the evidence given by you at the inguiry hcld by the
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"Stipendiary Stewards in October, 1985, they have come to
"the conclusion that during'the time that Ehe norse !Iohar!
"was raced under The Ruiles ~f the Jockey Club of South Afric
"in the name and ownership of Mr. A.Cowan ;t, in fact,‘wes
"owned wholly or in part by you, and that it was so regls-
"tered and rsced with your krowledge and 05chnt.

"o horse may be raced under the Rules of the Jockey
101luh of Scuth Africa unless its ownership has been regls-
"tered by the Jockey Club and unlsss its owner hass been
fgranted reglstration of colours by the Head Executlve
"Stewards.

"Phe IIsed Execubive Stewards have found that In per~-
"mitting the horse to be registered in the ownershlp, end
"to be rasced in the name, of Mr. 4. Cowan yéu have acted
"contrary‘to the Rules of the Jockey Club and were gulliy
"of 8 corrupt or fraudulent prectice In relatlon to racing.
"They rave, thersafonre, decided to warn ycu Sff all plsces
fwhere the Rules of the Jockey Club are in force for a per-
"iod of one year from 22nd Febtruary 1956 Lo 21st February
11957, both days inclusive. 1In consequence‘of this de~
"cision, yvou will De refused admisgslon to all roce-meetlngs
"held under Uho Rules nf the Jockey Club bf‘South Africa,
"tp all racing and trsining stables, and to all trelning
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"tracks and racecourses licensed by the Joékey Club. The
"Provincial Secretary, The Transvasl Bookmskers Licensing
"Committec and ﬁolders of licensez from the Jocksey Club
"will be informod of thls decision. "

The Head Executiv; Stewérds ars

empowered undsr Rule 24 inter glla to inquire Into and

investigate directly or by delegation any matter relating
to recing in South Africe and to pass such decislon theroon
as they may consider expedient; in cases of misconduct or
breach of the rules they may inflict, where'no express
penalty is prescribed, such penélty, including warning off
as they may deom expedient; and they may determlne in such
manner 2s they think just any case occurring or other mat-
ter arising which is nct provided for by the rules. Any
person #ho 1is gullty of e corrupt practice may be warned
off all places whers the rules are in force end hls name
may uo published in The Racing Calender, Lssued by the
Jocay Club. (Rule 310} Every person is gullty of a
corrupt practlice who "wilfully falls to regﬁster eny leass,
"partnersbipt---.-or.Other matter by thess Rules required
"to bo registered! (Rule 211(L). Rule 529 A prescribes
that 'mo perarn who is warned off shell s0 long as his

"beriod of exclusion continues

(1) enenn.
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(1) 58 vresent at any Raece-meeting held uncor these
"Rules." There are other disabilitles but

tt 3¢ zulficient to say that the respondent is correct in

stating tiat the efiact of his kewving beoling warnod off 1is

that he 1s prevented from carrying oa his lgwful occupetion

ol bookmaker and from earning his livelihddd thereat, and

thet he sccordingly sufers lrroperable damgge while the

warning off order stands.

Upon recelpt of the' letter of the
2ond. Febrvary 1956 the respondent set Gowm she an applice-
tion in the Witwatersrend Local Division fo? sn order de=
claring the warning off order to be null and void and set-
ting it aside.  Thls ordor was grented by DOWLING J.

The Jockey Club now arpoals egainst this deéision, the

intcrmediate avpeal to the Transvaal Provincisl Division

having been omitted by consent of the parties given in

teyms of soctlon 5 of Act 10 of 1911,

The respondent does not dispute
that his conduct would amount %o a corrupt practice In sny
one bound by the rules of t"2 Jockey Club, énd that as such
it would he cognlsckle by the Head Evecutive Stewards. Yor
does he contend that at sny =stage of the inqulry which led

up to the warning off order the rules of the Jockey Club or

the/vene..



or the principlses of natural justice were not obseryed.
The basis of Lis cleim to reliaf hes throughnut Been that,
because 6 was net licensed by the Jockey Club and hscause
ho had no other contractual relstions with it, it hed no
jurisdiction over him and eccordingly the warning off wes
teyond the Jockey Club'!'s powers ond for thst reason con-
stituted & wrong done te him.

The decisious of tﬁ? Jockey Club
In 2 mat er of i»isg kind are effecllve becausc the ownsrs
or tro race~crurses, i.e,» the racing clubs,ars cd@kractually
obtliged to implerisnt and do implement thnse doclasicns by
excluding warned off persons from thelr propervys. It has
not been ithe respondent!s contenﬁion that hoe has a legal
right Vo gn upen the preperty of thoe racing clubs. The
latter 1l Ls rizghtly cencedsd could Inr Sl:iedlr own reascns
refuse him entry. Nor is 1t sgserbed thot 1t 1s a dsllict
honestly un auviie org even to 1nstrucyjs property onnor
not to 8llow & particular person to go upon‘hls property,
trough of course in particulasr clrcumstancos the advice or
tnstruction migzbi ve delfamatorys But the vespsondent cleéms
that theo actlionf of tle Joclrey Cluo in warning him off is
not equivalent to the mere ygiviog of sdvice o~ an instruct-

Son to the racini clubs as tn wiether thev should allew
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nim to go upon thmir rece-courses. As 2 recgult of the
organisation embodled in its rules, the Jocrey Club, it
1s s4ld, professes Lo exercise jurisdlction over ard to
lwpose ponaltlies upon persons who, lilie hlmgelfl, have not,
by agreem~nt ol othorwise, bLesn brought vithin that juris-
dlction. The contontion ls that since the rscing clubs
) o

muet cbaerve the decisions of the Jockey Club, the latter,
by warning the respondent off, autemstically and in effect
Girectly, prevented nim frow ecarning hils livipng in a lew-
ful wanner. Ana under the Stetutory regulstion 9(5)(g)

! ; \
rafsrred to above, he would not be able to obtain anoliwr

)

boolmakor's licence during the currency of the warning off
order. The Jockey bluﬁls sction it was thereforo ergued,
amounted iIn law to a wrongful inﬁasion of his rights, In
respoct of which ho was entitled ton rellef.

In upholding tho rospondent's
ergument in the court below DOVIING J. tcok the view thst
& rofussl of admission to rsceccurses 18 gn impalirment of
the dignity or personallity cf the person excluded end
hampers him in the exercliso of his riights zs a citlzen ang
83 a2 licensed bookmaker, and that the Jockey Club can only
jueilfy lts instigotion of such refusal if it has juris~

diction over the rersen excluded by contract, sbatute or

the 1ike .
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On appeal a two-fold argument was -
advanced on Behalf of the Jeckey Club. Tt was contonfeq
in the first place that the respondent had to show gn in-
vosioen of s legsl right and thet ho Yi7d not done so. Lo
oG not alleged thol Le had a coniract with the Jockey Club,
which it haed broken, nor that he had contracts with the
recing cluuvs wL}ch the Jockey Club hed incduced the latter
to break. Consoguently, it was contended, he had to show
that tho Jockey Club had cémmitted o delict sgalnst him.
There had to be dn invaslon of one or oiher of threse rights
to property, reputatlon or dlgnity which are protected by
the law of delicte. Yo property rights of the respondent
hed been iafringed. It was not slleged that he had been
gssaulted or defamed, nor had s desire to harm the respon-
Gonkb, excopt by way of penalty for what was honestly be~
lieved to bte misconduct, been suggested ~ agsuuing thet
such zn inproper mollve might support = claim based on sone
obher form oi  injuria. Even, tharoicre, 1f the Jockey
Club had not observed its own rules or the princlples of
natursl justice in moking 1its investigeticns or arriving at
its decision the respondent, it was contended, had no right

1n law to complaln, though he had admittedly suffered lossa_
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The second branch of the argument wes
that, sssuming thet tre respondent had some :legal right

The
against the Jockey Club In respect of warning off, it could
n
not extend beyond a right that a full and fﬁir enguiry in
accordance wiill the rules should be held before he wes
warnod offe Since he ned no more right to go upon
c
privetely owned rage-courses than any other member of the
putlic, he was not entitled %o claim thet, because he’ hed
to sarn his llving on those race-courses, he could not be
excluded therefrom, even tkugh he had done wazt would
"
Justify the Jockey Club, under its rules, in excluding per-
sens who by licence or otherwise were cdntractually
‘ - respondsnt
obliged to observe those rules. The/risght cculd not, so
1t was argued, De In a better ﬁosition than such porsons.
Upon the facts of the present case, even essuming that the
respendent was no more Interested In the horse than Cowen
wa3, he could not reasonebly be gxempt from the warning off
te which the latter could be subjected. Kot only Go the
rules clearly conterplate that the Jockey Club should con-
“

trol by such poncltles as warning off the behaviou# of per~-
sons nob contractually subject to its jurisdiction, &s wall
as of those who ere so subject, but standards of honesty

in connection with racing could, it was submitted, only te

malntained/......
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maiontained if such pouwers exicted. Since, therefnrse,
theré wag no attack upon the ¢onduct of the Jockey Club's
officlals in investigating the matter 2nd declding to warn
off the respondent, he'hpd not, so the argument concluded,
stown any ground for cbtesining tuc assistance of the Court.
Counsel for the Jockey ClulL referred

us tc the case of Stephen v. Xsylor (unreported), in

which judgment was given by the Privy Council on the 26th
February 1937. This case was distingulshed by DOWLING J.
on tue ground that the declsion depended on:the exlstentce
of certzin by~lsws made under = Stetute. I do not fingd 1t
necessary to declide whether this ground of distinction was
well founded. The similarity in the cases arises from the

fact that in Stephen v. Naylor a member ol the ¥public,

who had been disqueliflied, i.e. in effect warned off, by
the Australian Jockey Club for gilving fslge evidence at an
inqulry, claimed that the latter body had no jurisdiction
over him because ke had not in any way submltted to such
jorisdictlons Thls contertion was rejected. LORD ROCHE,
who geve the judgment of the Judlcial Commiftee)said on
this subject , "It 1s not a question whether hLe consented
"to any adjudlcetion or submitted to any jurisdictlon.

"PNe e nes
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#The Club properly undertcok ic regulate racing within Its
nterritorial limits and properly announced the rules by
twhich 1t would regulate it and properly 3155 to setisfy
t;he claims of'jugtice gava an opportunity tb any ono whose
fconduct celled for enquiry in connscticn with reclng within
"tb&se limits to attend and proffer explanetéons . Dis~
mquelification is a well known 8nd 3 legitiméte and indeed
g necessary safeguard to bs gdérted tc secure the absence
ffrem the race course of porsons who have been found gullty
of conduct gravely detrimebtal to the interests of recing.
"The exercise of such a jurisdictlion mey as fo some metters
"and thingsf such as licensing, arise out of consent, but
"in others such 23 the presont it seems .o more Lo depend
Mypon consent than Gnes the disgualificatlion of a lorse.
"A horse 1s disquelified because improper things are done
"with 1t. The respondent was disqualifled because he Inm-
"pedod by lying the course of a neceszery and proper en=
"qulry and he .cs tec suffer not becausa he cgnsented to be
"bound by the rules, but becguse he permitteé himself;%o
fect as to bring hls actions within their purview." These
remarks cortainly lend strong support to the argument that

the present respondcnt could not rely simply upon a lsck of

jurisdiction/e....
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jurisdiction over him,
Counsel for the respondent referred

us to the recent case of Dgvls v. Carew~Fole (1¢56 1 VW .L.R.

833) where PILCYER J. granted s declaration that a declston
of Lthe stewerds of the Watlonal Iunt Coumittee declering

him disguelifled under Nagtlonsl Kunt Rules was umtre vires

-~

and vold, with supplamentsry relief. The Fational Punt
Cornittee apparently occuplies the ssme position within 1its
particular sphere s2s does the Jncley Club in its. The
plaintlff, Devis, was g livery steble keeper and held no
licence to train hnrses under Natlonel Funt Rules. He
trained certain korses that ran in reces cenducted uvnder
those rules, under which, accordingly, he became lisble to
be declared s disqualified persen. Afber on inquiry the
stewards mado such s declaration. The plainpiff contended
thet the inguiry was not cenducted in cecordance with
netural justice and thet the stewards had no% complied with
the provisions of the rules. PILCIER J. held that the
plaintiff had not proved a depnrture from naturel justice
but he found bthat in cerbtain respects the rules hed not
been observed. The learned judge dealt with an argument'
advanced 05 behalf of the defendant committee thet as nn
tort hed beon alleged and no contract proved the pleintiff

1-1(':d/owoa..
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had no remedy "even if it turned out that the agefendonbs
Y"had done him a grievous vrong." 1In rejecfing thils
argument PIIGFER J. sald thet it could only have provided
a defence to a clalm for dameges -~ tle piaintiff hed made
no such claim but hod withdrawn it. 1In holding that the

. ' <
argument was no answer to clolms for a declration and en
v

Injunction the learned judge reliaed upon the cose of Abbott

ve Sulliean (1952 1 K.B. 189}, where the maejority of the

English Court of Appseal held thet the plaintiff, who hed

suffered loss through the ultrzs vires acﬁs of the mewbsrs

of a committee with whom he hed no contrﬁct, was entitvlcd
to relief by way of declaration Lut not to damages, sé;ce
for a Qamages clalm a2 breach of contract or a tort wobld
Leve had to be proved. DENNINC L.J. dissented, holding
that the plaintlff was entitled also to domages. PIlILHER
J. quoted firom The dissenting judgment é pasgage which In-
cludsed tno following Interesting remerk;, "I shoulkd be
"soryry to think that, if s wrong has been done, the plain~
"tiff 1ls to go withoubt o remedy simply bacoice no one can
"find a peg Yo heng It on. Ve should then oe going back
"to the days when a men's rights depeﬁded on whrether he
"eould fit them into a prescribed forﬁ ol action; whereas
—

"in these Cays tlue principle to ve applied Lz that where

"t‘herc/. ¢« 4o a0



"there is a right ihere siiould be & remedy.," Tt is un-
necessary to @xPress any oplnion on tha queétion whether

cur lew would In such a case recognise s di%tinction bet.een
3 clalm for dshiageg and cleims for other forms of relief

or on tke anproach guggested In the dlissenting judgmenta. I
have found difflculty in fixing the preciso ground on which
PI1ICHER J. proceeged, but it is at ell events clear thet
the plaintifijstis, would not have succesded :ed he not
shown that the stewgrds had infringed the rules in carrylng
out their Iinquiry.

If 13 rot necessary for the de~
cigion cf this appeal tr~ express an orlnicn upon the
validity of the first branch of the argument advanced on
tehalf of the Jockey Club. It is sufficlenf to gey that
tho respondent!s contention that there was a wrong done to
uim in law, merely Lecouse he was werned off without havlng
congented bo the Jockey Club's jurisdicﬁion,is without
foundaticne. At t.o most he could clailm that he was en-~
titled vc w fulljfair énquirj in sccordance with the rules,
and he (ces not Glspute that such an inguiry took rlacas

The appeal ir allowed wihbh costé

and the judpgment of the witwotersrand Local} Dlvlsion lis

altored/......
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sltered to one ¢ismissing the applicetinn with cosbss
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Beyers, v .h.

¥all, A.J.A.



