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IN THE SUPREME COURT OF SOUTH AFRICA
( Appellate Division)

In the matter between :-

GREENWOOD NGOTYRNA Appellant .

and |
REGINA EBespondent.

Coram: Schreiner , Fagan,‘ Steyn , Reynolds et
de Villiers . JJ.A.

Heard : 29th , August I956. Dellvered...e/%yc...

JUDGMENT ¢
REYNOLDS.J.A.:~ The facts in this case , and the |
various provisions of section IO ( as amended ) haveﬁ
already been set out in the precedlng judgments and
need not be repeated . St{ipped of all matter not re-
lating expressly to the main charge against accused |
who was in an urban or proclaimed area on the IIth qu,

1955 , for more than seventy two hours , sub-section I

reads |

"No native shall remain for more than

|
“w: "geventy two hours unless (d) permission
"so to remain has been grantéd to him
"hy a person designated for the purpose

"py that urban local authority".

Ags van den Heever J.A. stated in

R. vs. Kula (I954 (I) S.A. I57), at page 165 "the

prohibitum factum for purposes of the present case i%
4o remain for more than seventy two hours in an urban

area ". From the prohibition so to remain for more t@an
this seventy two hours , sub-section I set out four i

exeeptions in (a) to (d) and said that natives who fall

inside the four exceptions are entitled t0 remain in

eeseethe aresg teeloocnse




2.

X the area for more than sevhety two hours . As Kula's case

decided that (a) to (d) constituted exceptions to theA‘!
xgeneral prohibition , (d) is referréd to as an exceptio@t
thoughout this judgment . That , however , does no¥ solﬁe
the present question as to what is the ambit of the exc;p—
tion carved out from the general prohibition , as to what

Y must be proved by someone before the ; native is justifﬁed
in remaining fo; more than seventy two hours in the period
charged under the summons , and that period is the IIth .

Y May , IS55 . It seems to me that all turns on the ' question
of what is meant by the word "permission" in the phrase .
"permission to femain has been granted " and when the mJa—
ning of that word has been ascertained , that meaning will
remain constant right through section IO unleéss there is
something to the contrary . In other words the inguiry in
the present case is in two parts . The first is to find
out the precise limits of the exception contained in (4), .

X and that invlbves finding out the meaning of the word
"permission", in the phrase in which it occurs there. W@én
that is done it will be found that , the question of onu:s,
or the second portion of the inguiry admits of more easy
solution.

Keeping the inéuiry strictly to the gquestion of
what is the ambit of the exception set out in (4) , it |
will be seen that sub-section I , standing by itself , in
no way limits the word "permission". That permission may,
be given for a limited period . When‘that period stated in
the permit elapses , the permission obviously comes to an
end , and the native who has been granted thé permit can
no longer remain in the area . He is clearly in no better
position than the native who had no permit at all. No maFter
who has to prove that the permission is no longer operative,

that is the meaning of "permission" in (d).

ovo_oThe words 0..-.--3000-00
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The words in (d ) must not be taken in vacuo . and the
permission has to be in operative existence in referencefto
a charge which states that the native has no permission to
remain in the area at the time stated in the charge. To'
hold otherwise would be impossible , and mean that a nat}ve
would come within (4) even if on the IIth day of May , hé
procured-a permit which was proved by someoné , either the
prosecution or himself , to have long since ceased to bé
operative. The production of the permission then proves Bnly
that the native had a permission to remain at some time put
not that he had been "so granted permission to remain " .
during the period named in the charge sheet.H ?
That would clearly be so as regards the periéd
of time stated in the permission when , on the alapsing!
of the period of time , the native has no permit at -all
granted him to remain , and can plainly be charged with
contravening sub-section I, for he does not then come :
within the exception (d). But the position set out in sub-
section I, by itself , then is complicated by the flact !
that "permission" in sub-section I may also include re-
maining for a"purpose'" and the guestion will then come @P
X (bn—eubwocotiom=D'as to)whether violation by the native of
that purpose also brings the permit to an-end » when he
is given , in the permit, a period of time to accomplisq the
purpose. Prima facie one would think it could not , for the
) 4 v1lation mey be mbnor and the purpose still cecontinue fcr
which the permit was then gramted. Thus a native may beg
allowed into the area "for the purpose of receiving medical :
treatment ". The treaitment may be protracted in time , and
there may be an 1nterva1 of time when the doctor pauses in
his treatment to see what the effect is of the medlcine'
already given . During that time the native may feel we%l
enough to take on some kind of work , though still residing

see.in the area aveveohocsccee
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in the area for medical.treatment. I find it difficult '

X to beli?e that the taking of some small employment would

¥ ever bring his permission to remain , 3{ automatically to
an end, as would the elapsing of a period of time , or that
what may be a minor breach of the purpose ofhobtaining
medicad: treatment would ever justify the prosecution in
teking up the position that the permit has completely ceased
to exist. Prima facie that would seem so , well apart from
the provisions of sub-section 2. |

Sub-gection 2 , Mowever , makes the position

clear . It is divided into two portions. Under the sub-
section both a purposé and a period of time must figure in
the permit , but a distinction is drawn between those whbd
are granted permits for employment , and the Wide class of

x persons who are given permiﬁffor purposes other than that
of employment. In paragraph (a) of sub-section 2 it is enac-

X ted in express terms that the validity of the permiyﬁ.e. the

Y permission , comes to an end when the native i no longer re-
mains in the employ of the employery and that can only mean
the employ of the employer named in the permit. Then the
purpose for which the native was given the permit , which
is empldyment by the nemed principal , and the period for
which he was given it , come to an end at one and the same

Tans
X time. This, stating that he must continue in that service ,

is the stating of a fixed time , even though the time is
stated as the happening of an event. But when the sub-sec~
tion deals with the class of persons other than employees
where'the fulfilmeﬁt of the purpose and the elapsing of the
st%?d time will not always coincide , simply nothing is said
to Moo cffeet that the permit will be invalidated in the seﬁse of no longer
x being operative as a result of the purpose $ﬁ§ng violated.

w it/
> But of course it muwed no longer be operative when the time

stated has elapsed , and it was not necessgary to state that.

.ltoo&But tha.t 000000605..000.



5. i
But that leaves the fact that nothing is statedr, making
the permit no longer operative if the native departs from
the purpose in some way but still also remains in the area
to fulfil the stated purpose . The example given in thegcase
of a native who isg granted a permit for medical treatment
egpecially shows why this was done and such a sharp contrast
mede between this case and where the permit %utomatical¥y
comes to an end in time , Of courseﬁhe position may be éhe
same as regards (a) where the native still rgmains in the
employment of the named employer but takes on additionaL
work , but it is not necessary to decide that point. Nof;is
it necessary to consider the case of the native who has
departed entireliy from the ﬁurpose stated in the permit

and still remains in the area for a different purpose ,
To Sremi, '
since enough has been said, that mere violation of the coh-

ditions of a permit as to purpose does not ipso facto brﬁng
the permit to an end and make the native , who still re-
mgins , also for the stated purpose , in the position ofg
a native with no permit , and so liable to be charged un?er
sub-section I. 5
Since the native who violates in some way , !
either major or minor , the purpose for which the permiti
was granted , and does so within the period stated in thé
permit , still possesses an operative permit and cannot ﬁe
charged under sub-section I, it was obviously necessary #q
create a further offence or else he could violate the coﬂy

ditions as to purpose at will.

Therefore it was necessary to create a furthér

offence of violating the conditions as to purpose in an |

operative permit.

..........That.......G......
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~ breach of the lease , when he simply sues on the grounds

that the lessee has no right to remain. In the same way;
X that is the position here , end a nat¥ie , charged pureiy
% with contraven#ing the second portion offggation 4,cou£d
quite properly say he was charged with the wrong offencé
when it was shown that he had no operative pgrmit but a?
expired one ,'dﬁring the period which forms the subject of
the charge . It seems conceded that in a charge under the
second portion of sub-section 4 , the onus would be on the
Y Crown to prove (i) that the native - had a permit , andfit
seems quite incongruous to say that the prosecution musf
prove as an essential that the native violatgd the purp?se
of a permit inoPerative during the period fo£ which he is
charged as having violated its conditions. It is clear that

the second portion refers to offences committed whilst a

permit is operative .

;N | It seemy%o be the case that sub-section e
creates two quite separate and opposite offences. The f%rst
portion in the word?éreceding "or" makes violation of tﬁe

X’ provisionsbf sub-section I an offence , and is based on;the
native having no operative "permission". The second por%ion
is based on hig having such an operative *"permission"® aﬁd
his having violated that portion of the operative permission
relating to the purpose stated in the permission. As alFeady
indicated , violation of the purpose stated in the permis-~

X sion , does not terminate the permission at all. This g?e

the scheme of section IO to enable the urban authority Fo

control the natives in the area , and seems guite adequéte.

Fral” |
But still moig impgftant ig,.this consideration of the whole
arsfre s sy
xsﬁheme fo:;in#voéuoiag;the natives under section IO, shows

y that the meaning given %o "permission" in sub-section I|of
being one operative at the time stated in the charge id|in

no way changed in other portiqns'qf section IO, and that

seseesemeaning o'ooooosoo-o-poo

|



8.
meaning remains the same right throughout , end in the
i
second portion of sub-section 4 still indicates a
"permission" which is operative when violated at the time

gset out in the charge . |

[]

X That being so the question of the mnus falls
next to be considered and this portion of the inguiry be-
comes much simplified by reason of the aforégoing, In a

& charge under the gecond portion of sub-~-section g‘, I agree
with the Court a quo that the onus was on the prosecution.
There is nothing in this portion constituting any excep~
tion at all but only an offence enacted af Qiolating the
conditions as to"purpose" laid down in an operative permit.
That is an essential the prosecution must prove and also
any other essential , for there is nothing in the Act ?f

X I9IT , or the Act of I955 , which repslaced it , . re-
lieving the prosecution of the necessity. Nor can it bg

\ argued at all that this heljain.conétruing the extent of
the onus , when the onus is to some extent , at least ,
laid on the defence in a prosecution not ugder the seeond
portion but under sub-section I , created dn offence by the

first portion of sub-section 4.

Turning now to the onus in a prosecution
under sub-section I , it has already been pointed out'that
to fall under (d) , the native must be in possession of a
permission , or a permit , which is operative at the time
set out in the charge sheet . That enables him to escape
the general prohibition against. remaining for more than

seventy two hours i.e. that he has (a) a permission and

X (b) an operative one covering that time. But in Rulds case

it was ,decided that this amounted to an exception or exemp-

.

st f‘tu«-

Ytion when,the meaning of section I27 (2) (b) of Act 3I of
- 7" '

x I9I7 , since replaced by section EX5 of Act 56 of 1955 ’

ltlb‘WhiCh iS 0-0009...00-0
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which is to the same effect . But the onus is one of pro-

. |

ving that he is exempted , and he must prove both essentials
that (a) he has the permit and (b) that it is operative. He

1
cannot discharge this onus by proving part of the exceptiions
| *

- producing a permit which may or may not be operative and

X

s )
which is consistent with &&=, coming under the empptioq or

Cossnedy
not under it .
(a1

For the native to prove the permit was operative
in the instant case of employment., he must , however,{prove
that he was still employed by the employer named in thé per-
mit , for by paragraph (a) of sub-section 2‘, the perm%t can

only vbe operative during the period of that employment .

|
Then of course,he would prove the purpose stated in th? per—

mit continued to be his purpose , for the period and the

purpose in cases of employment commence and end in theisame

moment of time.(ﬁenee—ftﬁhr1uH+ﬁuuuuﬁung;in—xhé—iasteét

\

X

oaee—%o—deeé4eumhethnxa4mm_naxixs_musé—freve—he-was—a$ill
: i i Whether he &ould

8till have to prove that he was pursuing thét purpose in
cases where the period of time and the purpose stated }n the
permit come to an end at different times , may be anotﬁer
question. In a prosecution under sub-gsection I , the qﬁes—
tion of whether the purpose is still being pursued migpt be
argued to be irrelevant to prove guinlt under that sub—#ection
I. When a native is charged under sub-section I in regbrd to
a period of time stated in the charge , it would be gquite
useless for him to produce a permit setting out an expired
period of time , and4H§;;1u©ve that he kept within the
purpose stated in that permit . Similarly , if he is charged
under sub-section I in regard to a time stated in the bharge,
and the native produces a permit reflecting a period of time
covering the time averred in the charge , it @mue4 be duite
useless for the prosecution t¢0 prove that the purposejstated
in the permit had been violated , for that might simply

.......mean.....IO.---o’-
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mean that the native could not be charged under sub-section
I, but must be charged under the second portion of sub—ﬁ
section 4 . Hence purpose may be a quite irrelevant mattgr

X in a prosecution under sub-section I , and it:Hg;er:gécgssary
t0 decide on whom the onus lies of proving purpose. But:it
is not necessary to decide that point in thé instant caée

Yy which is,fgoverned by paragraph (a) of sub-section 2 making

£ Orviust.

£§qoperative only during employment by the employer named

in the permit .

In this case the appellant discharged , on
" X the prosecution% case , the onus on him of proving that;he
|
had a permit , but that still left him with the duty of pro-

e

% ving that it was operative , for the permit)ezﬁ;not pro?e
that on IIth May , I955 , he was still in the employ of| the
named principal . Appellant gave no evidence at all in this-
case but that would not matter if the evideﬁce for the ?rown
was such as discharged this portion of the onus for hiqt

But the further question arises as to whether
X appellant had nafsufficiently discharged that onus on the
prosecution's case here by showing on a preponderance qf

probahilities that the permit he possessed was an operétive

one. That was all he was reguired to do (R. vs. Bolon ﬁ

1941 A.D. 435 and this was the point really insisted on by

X Counsel for the appellant . Noq;though the production of the

permit only does not prove the possession of an operative
permit , that does no@'§§§§Z§ﬂthe contents of the permiﬁ may
not be some evidence that the native can rely on to sth that
it is prima facie a permit that is still operative. Thét
such a permit may possibly do in some cases:, and , in;this |
-x case , the permit sz shows a relationship of employmenﬁ exis—
ted between appellant and the named employer in it , o# the
I4th May 4, IS954 , when it is stated in evidemne that tﬁe

permit was granted on the strength of.a permit signed by
|

......the..;..TI......d.
i



II.
the neamed employer. (Ex.A.) The charge is that on IIth'
May, 1955 , & year later , appellant had not the necessary
operative permit to remain. It is urged that there is a;

presunption of fact that the relaftonship existing in May

® 1954, is presumed to have continued to be still iqéxistence

in May, I955. The presumption of the continuation of events
is dealt with in R. vs. Fourie TI937 A.D. 3I, where it is

stated thet the presumption is one of fact "and may be weak
evidence or it may be strong evidence ". In Hailsham

Vol. XIII para. 624 it is stated :-

"In many cases the existence of the main fac; may
"be shown by proving its previous existence ét a
"reasonably proximate date , there then beiné a
"probability that certain conditions or relafions
"econtinue . It was formerly regarded as a présump—
"tion of law , but the better opinion now is?that
"it is , in most cases , merely a probability or
"presumption of fact , which will vary with %he

N |
"particular circumstances." !

|

Though usually applied in quesfaons of the  con-
tinuance of life , para. 624 shows that the'presumptioé is
one of wide application , and I can seed no reason for ﬁot
applying it , with the necessary caution , to the relation—
ship of master and servant . But , as stated in the authori-
ties gquoted , though it is some evidence , the weight given
to it must vary according to circumstances.

Here the "permit" signed by the employer and
produced by the prosecution showed that the permit wa.s for
a weekly employment at a wage of £3.I.6. It could be te?mina—
ted by the employer or the native at will, for many reaSons
depending on the will of two persons , and for manyéthe#
reasons or because of changing circumstgnces . Standing by
itself it seems quite weak evidence that the:relationship

escesaCONtinuedecseseT2ecsacnce



I2, |
continued for a year . As regards other adm;ssible evidence ,

the only other facts emerging in the case are those detailed

in the judgment of Steyn J.A. as to appellant being at %he

place of business of the named employer for ‘only brief

periods of four days , and that after his arrest on the

I4th May. That cannot be enough to discharge the onus in

terms of Bolon's case 4 The remaining evidence is that of
. [(hl'ﬂ“
appellant being engaged in tradejand similar activities

having nothing to do with his employment , stated to be that
of a cleaner and messenger. Though I agree With the Coﬁrt

a quo these activities do not affirmatively prove that 'he
had completely left the employment of his named employgr ’
it is obvious that they constitute no affirmative evideneel
that he was:-4 still in that employ.

Lhat- ,
I agregﬁhe appeal should be dismissed.



I THE  SUPRWE  COURT  oF SOUTHY  AFRICA

(Arpellote Dlvision)

In %te matter between ¢~

GREENVOCD NGOTYANA Erpellant
ang
REG1IVYNA Respnndent

Coranm:Schreiner, Fagan, Steyn, Reynolds et de Villiers JJ.A

Heard: 29th. Ausust, 1086. De)ivered: 23 -4~ iq\'t

JUDGMNEDNT

M P s G AR B R B e D AR e e e

BCHRLINER J.A. 3~ The appellant, s native, was cheorged

in a netlve commlssloner!s court with contravening sectlon

10 (4) read with section 10 (1) of Act 25 of 1945, as

substituted by sectlon 27 of Act 54 of 1952, and read with

section 44, the genersl penslty sectlon,of Act 25 of 1945,
In its substituted form section 10, ss far as relevantJ

reads:~

|
"10(1) No native shall remsin for more than seventy-two
hours in an urban 2rea or in a proclsimed arsa in resveet
of which an urben local autrority exercises any of the .

powers referred tn in section (1} of section twenty-three

or in any srea forming psrt of a preclaimed gres and In
respect of which an urban locgl suthority sxercises sny

of those powers, unless -~

(a)/......



(a)

(c)

(d)

(2) An

who has

- 2 -
I

he was born snd permsnently rssidea In such afea;or
|

he hgs worlked ceortlinueusly in such srea fer one
employer for a pariod of not less than ten years
or has lawfully remsined continuously in such'area
for a perlod of not less than fifteen yoars aﬁd
has not......been convicted of any offencea.:4.;or
such netive ls the wife, unmerried deughter or
;on....?.of eny native mentinne@ in paragraph'(a)
or {b) of this sub~section and ordinarily resides
with that nstive; or ]

perrission so to remein has been granted to him

by » person designsted for the purpose by that
, l

urban locel authority.
|

officer #s6designated shall issue to any natiﬁe

been permitted to remsin In any such area a per-

mit indicating the rnurposesfor which and the perlod dulring

|

which such vstive may remain 1in such area: Provided thet -
|

(a)

(0)

(4) Any person who contravenes any pyovision of this

where a native has been permitted to remaln 1n~9ny
area for the purpose of taking up employment, [the
period of validity of the permlt shall be limited
to the period during which_he remains In the sgr—
vice of the employer by whom he has béasn engag%d§
whare a native has been permitted tg remaln inlany
ares Tfor the purpose of seeklng work, the peribd
of valldlty of the permit lssued to such nativ%
shall be nect less than sSeven or more than fonr?ean
days, unless suqh native finds employment before
the expiration of his permit, in which case thé

§9rmit shall remzin velid until thne expiratlonl

of the pefind during which such native remeins  in

the service of the employer by whom he ls engageds

section, nr whe remains in any srea for e purposse othe%

than that for which permission so to remain has been

granted/......




Crown hsd to prove beyond reasonable doubt that the appel~

-

lant had remsined in the srea for a purposs other than
that for which perrission had been 7ranted to him. WATER-

MEYER J. held that the finding that the Crpwn had proved

the altcrnative count cnuld not be supported; but he glso

held that on the main count, ln respect of which, in terms

of the decision in Reglne v. Kula (1954(1) S.4.157), the

onus 1;y upon the esppellant to prove by a balance of pro-
babilities that he fell within paragraph (da), the only‘
applicable paragraéh, of section 10(1),the appellant had
failed to dischargé that éggg_. The céurt had powsr bto

substitute 2 conviction on the mein charge (cf, Regina‘v.

V. 1955 (3) S.A. 314) and trls was accordingly done, tﬁe
sentence remaining unsltered.

The appellant gave.no evidence
but s Crown witness pr~ved, and 1t was not in dispute, thet
on the 14th May 1954 a permit to remsin in the area was
1ssued t;'the appellant by an official designated by thg
City §f Cape Town, the 1§cal authérlty in questién_ The
meterlal portions of the ﬁermit read, "The Eearer, Green=—
"wood Né}yans, *resaais he%by permitted t; ﬁamain In the

- - i

"Proclsimed Area of the Cape Feninsula for the purpose of

"omployment/ «ss. ..
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I

- 5 .
|

"employment with Cape Peoples Clothing Club, S A Mainl
|

"Road, Newlands.  This permit is lssmed in terms of
i

"Section 10{2)}(a) of the Nstilves(Urban AreaﬁConsolida#ed

) 1
Hact of 1945, ss amended by the Natlve Lows AmandmentiAct
; - |
"o. 54 of 1952. The velldity of this permit is limited
3 -
"to the peried during which he remeins in the service iof
N |
S&Cd " )
"the seme employere The 1ssue of fact at the trial was
y |
whether a yoar after the grant of permission the enpellsnt
|

was st1l11 In the service of the same emplover.
|

4 new pecint of a preliminary
|

|
character vas ralsed on behslf of the appellsnt on sppeel.

- |
It was contended that the evidence dld not establish thst

- |
the place where the sprellisnt was alleged to heve remsined
|

fell within Ske a proclaimed area within the meaning of

section 10(1), A wltness, Sergt, van Dyk, gsve evidénce

' 1
that heﬂ arrested the appellant at hils home in the towﬂship

' :

of Athlone and thst Athlone Is within the proclaimed enes
. i
of the Cape Peninsula. It was srgted that this did notl

|
necessarily mean that the area was covered by a proclamation

of the kind referred to in section 10(1) i1.e. a proclaniation
|

issued under and for the purposes of sectlion 23(1) of act
|

25 of 1945. It was submitted thst the evlidence of van byk‘
|

might/ooo.n.

i

mr— . - - - — = - = -- . - e — e — : 3



same employer vhich is lald down In cases fal;ing undex
paragraph (a) of sub-soction (£), one wight have such
linitations os "for Bo long as he ettends the X training
"institute! or "for so long as he 1is recelving treatmeﬁt for
"the ¥ compla@nt from which he 1is sufferingﬁ. An example

of a limitation in the resolutive form would be one whkere an
aged native, wishing to ena his days with his son who lives

in an urban area, is granted permission tc remasin in the ares
until his death or untll thio desth of his son. But when

the period for which the permlssion has been granted hap

come to sn end there is no doubt thet the protectlon cescses;
whethoy there is a soventy-two hours perilod ol grace after

but
the cessation was cenvassed In argument/doos not In my view

call for deciagion. The nastive 1is from the coessgation or:from
seventy~two hours thereafter prohiblted frcmiremaining in
the ares snd if he remcins he commits an oflence.

But dooes 1t follow thet the gnus
rests on the accused tn prove not r~nly that he bas been.
grantod permission te remsin In the aroes but also thet the
pormission lhins not expired ? Tn fevour of this vicw, 1t
is contended, is the frct that on the Irnrm of section ld(l)
the offence of remaining in the srea for more than seventy-

two hours is committed unless one or cther of the situstlons

mentioned/......



mentioned in var- raphs (aj} to (d) exists, 2nd, on the
decision In Kulgts case (supras), the existence of such g
situstion must be proved by the sccused. If then rermig-
sion under paragraph (d) is rellied on the asccused must, so
the argument wunsg, prove all thoze things thatb wﬁgld giYe

him exemption i,s. he must prove thet he held & permlt

which wos operative at the materlal tlme and ro% merely that
permicalon had at some earlier dets heen granted to hlm; If
this were not so, the argument proceeds, and it paragrap% (aj
!s treated as referving werely to the event, conslstling of

)

the grant 4f permission and the issue of 2 pormit, tho
|
sccused would be protected sven if he produced a clearly
explred permit. So that, unless peragraph (d) refors to
something more then an event and inclpdes the existence of
\
a state of exemptlon at thre time in resptct of which the
charge is la’d, every permit, despite its expressed llplta-
tlons, would be & p-rpetusl onse, which wruld be absurd. If
then paragrec:h (G) mecns by permission subsistling,nparative
permission, Lir% and no less is whei tho accused has tp
Prove.
There is certaisly force ln thils
reasonlng. But In Che Jirst ploce it requires that perr-

graph (d) should be read as meaning "pcrmiSsion so to remsin

Mg/ eeeeen
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j |
"has teen granted to him......ang is crerative at the {
"time In respect of which he is cherged." T am ungb1¥
|
to avold the cecneclusicon that the srgument involves 2 Go*

aph (d} as it

L,

parture from the clear mesnling of paragr

stends. It doos not seem to me to be possiklo to meel Fhis
|
aifficulfy by solating "permission so to romaln" to the
|
time in rcspect of whlch the accused 1s charged. "So to!

|

"reanin®, as alroady indicated, means ur vemain for moré
|

thet szevinty-two hours; paragreph (d) does not purport %o

\
refer to any particuler period of seventy-two hours but!

describes ths kiud of permigsion, nomely, permission to.
remaln {o» more than severty-two hours, Lhat 'ns been

|
l
|
|
granted. On tre ordiuars mesnlag ol paragraph (d) the |

i
natlve has provsd the requlrements of that paragraph Whén
he hes proved that porvissson of tret kind has been grancod

|

!

to hime i
. \
It should next bo noted that in

|
. . |
Jula's cagse this Court was not concerned with the preseﬁt

problem; it dld nob lave to consider kow far the accused

|
1

had to go %n dischrerging lhe onus resting unon him in ré-
W - 8puCt of peregraph (G)s lMoreover the considerations
which led ilLe Court to lold thot the onus on parsgrephs](a)

tO/’.‘.O.. I
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to (&) lay on tle accused, and which are menilioned at page

161 of Lle repori, nave little if any application to the

questlon whmetlor o auly grented psrmission lLas ceased to

i w
J{J Ly k’*’-“ic'd—'

provice prvscclion to the grantee.‘limited by wonths, yéars
P

or date is menbioned in tho purnii, prooi ol oxXpiry or non-

expiry is es easy for the Ur~wn as for blc accused. For

tho permit itself proves whether it is operative cor not.

In othar kinds of caso preef might gongrally be easler jsor

the accused, thougi ~% waght sometimes Le eagier for the

'

Lrown and would often be BA ss easy for the oue s for the
|
- . .
othker. In tre prosent case the appellznt gave no svidgrce
and prosumably he could wilh ease have rmsade the position
clear, but the Crown could srparently also have estebllighed

1t by callla, a reproscntetive of tle Club.  IFowever that
may ou, such cnnsideraticns cennot sffect the interpretdvlon
of the section; that interpretation must be equally applic~

able to cagses where 211 possible evidence has been put Before

the court but the matter ls still in aublio.

The argument that t-e onus resting
on ~nr accused wko relies on paregrsph (C) can only be dis-
chargoed by proof thet he hed, st the tire in respect of
which he is charged, a then operfetive permission to remsln
in the araa scoua in any event to be too wids; for 1t vwguld

POAUILG, usnn.
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requires hlr zlso te prove initor alis t-st the purpose

or purposes for which he was permitied co remein hed not
been disregarded by him since the issue of the permit.
In .y view one who has been granted a permit lcses the
protection sfforded by it 1f he cktandons the rurpose for
which 1t vas granted, just as certeinly as i ke outstays
the peried ol the permit. Undor section 14(1) of the
Act he mav Te romoved from the srez IF hg &g convicted
under section 10(4) and thils I8 ¢ifficult to reconcile
with his perwit contlnulng to be opsrative zven thnugh
he has ceased to observe the purpese for which 1t wag
gronted. In view of the provislons of éub—section (4)
one cannot simply take sub-sectlion (1) bﬁ itself anad

say thet .f tho accused relies on pqragréph (@) this
moons that ho must prove an operative pe;miasion pro -
viding him with protection. Whatever the meaning of
"purpose™, in ceses urere the cucstion is uwhsther the
permission a8 Cedsed tr provide protection because the
purpose hes mt been adhered to, the argument that, on
tho form of sub-section (1), the nffence 1s coruwitted
unless an ok°rative oxemption under prrasgraph (d) is
proved by the acctused, cannot be msintzined 1n its full

width/......
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width unless sub~section (4) 1s dlsragarded. Tho |

presonce of theh sub-sectlon shows that The gnus to Rrove

paragraph {(d) is not the same ag an pnus to prove thjt
) |

the accused is fully protected Dy that paragraph. P#d
|

sub-section (4} in its second rart read Yor who rema%ns

Wt pose
"in any crea {rr a pﬁ&gﬁﬁ-(which expression includes

R

"a period) other than thet for which permliszsion so to

"rems in has bsen granted" it would certsinly have begn
: !

quite clear that the form of sub-section (1) could ndt
: |

be dGominant in the decision of the guestlon of onus_;

Sub~sectlon (&) does not centain tc worgs in brackeﬁs,

but tho result is th~ saie P they are to be undorst&od

\
\

unon tha brocper i.'ltqr'pro un ti(‘)n nf the sectlion taken 48
. . . |

a8 wlole. Tre Ingulry is thus shifted to thre ascertsin-
|

ey b ® - - . 4t
ment of what Ls covered by the :socondg part of sud-~sectlion

(4} afeeennn



(4).

That sub~section draws a distinctlon
between two ¢classes of cese. mhe first covers cases of
contra%entions of the section; teken by ltself this mig}t
seem bto be all-gufficient, os penalising ali breaches o? the
prohibition against remeining more than seventy=-two hoqrs
in bthe area. nut the legislature did rot so regard #he
matter for 1t addoa snother class of case = tho cose of s
porson ¥ "who remsins in any srea for a purposo otrer than
mghat for which permission so to remain has been granted
"to hime" The effect in my view was to teke out of fhe
class of contraventions of the soction ceses of failuré to
adhere to the purposs for which permission has been granted.
At first sight sub-section (4) appesrs to be?somewhet
curious provision, but its form is explaineble cn the lines
that the leglslcouure considered that pearmission ceses unaer
parsgraph (i) reguircd specigl mention. F;r that paragraph
exerpts every one who has been granted permission. ﬁut
such a person mipght not observe the terms of ths perm;ssion
that had teen granted tc him, end 1t hed €herefore'tokbe
provided that then, too, ho commlts an offence.

|
Sub=~section (4) speaks of a pur-

pose othor than that for which permission has been granted;

it/‘_oooou



1t does not speak of the period for which permission has

A, panerat,
been granted, thoughﬂrt is sgpecifically mentloned in sub-
section (2). one might according;ly be dispésed to say:that
the Crown hss to prove that the accused has icst the preotec~
tion of the permission grented to him by nct keeping %o its
purpose, out that the accused has to prove that he has not
out-stayed the permission. Zut Lf thls were so the posiition

| |

would be surprising if not anomalous. Perlod ard purposé,
though dlstinguished in sub-section (2), are In the present
context forms of limitation on the permlission which are rot
disgimilar in nature. If, in a case lilke tre present, one
were to ask why the native has been glven peimission to
rerain in the area the answer wculd be, "in order that he
"mey vork for X." And if one were to ask for how long he
has Leen given permissien, it would be "for so long as he
"works for X." In a case like the present the purpoge
and period are really inseparsble; nolther cen be prove&
or dlsproved without proving or dlsproving the otber. In
cases folling outside paragraph (a) of sub-section (2) =
and sub~-section (4) covers suchk cases toc - one may poatu-
late a case whero a native has becen grented ?ermission o

] s -
remein in the area "for medlcal trestment" or "so long as

"o evenn
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"he in recelving modical treatment.” It would be stragge
indeed 1f when tie pofmit took the flrst form the onus were
on the Crown to prove thet the esccused remsined for a 4if-
ferent purnose, while if the pcrmit took the second forn,
the onus would be on the accused o prove that he did not
remain on aftar the purpose ceased to operate.

If the word "purrose' is used &
in sub-section (4), as apperently 1t is used in sub-section
(2), In a narrow sense, distinct from‘“peribd", thnr effloct
to be glven to paragraph (d), in the light of Xuls's case,
would be that the sccused must prove the neggtive,nemely:

that the prntectlen which he enjoyed has no®; coms to an;end

;
F
by lapse of tlme, including the termination bf nis emplay=-
ment, but that he heed not disprove the 1nvaiidstion of the
permission by non-adhorence to the purpose. Particularly

where the permlt states the period by reference tc the pur-
pose the result would be most awkward, if noﬁ actually un-

workeble. Moreover, as I have indicated sbovao, it would

involvo recsating of porsgreph (d) or, ahich empounts to the

same Lbing, reading inte it a great desl which is vot ob~-

-

viously Lheree. Adinittedly, on the other hand, ef the

language of parapgraph (d) is given nn more thren 1ts 1litersl

mecning 1t would, in order teo harmonlse tke provisions, be

I]@GGSSBI'Y/....;--
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necessary o give tho word "purpose" In sub~zectlion (4) a
! !
wide overation, so as Lo include both the pariod and the
purpose montioned in sub-section (2), and perhapé also other
conditlons, falling under nelther if nerrowly censtrued.

On elther view scme strsin must be
put upon the Jaspmguage; sither on the languaée of paragréph
() or on tlLet of sub-gection (4). There are what scem to
me to be cogent rcasons why It is sub-section (4) thet
should bear thke atraln. In COntraét with the awkward
position tust wonld exist Af a nerrow mwaning wore glvep to
the word "purpose" in that sub-~section, if the wide meaning
is glven to it the operation of paragraph (6) becomes i
simple and reasonable; tiie accused must prove that tho
permit vwas granted te him, while the Crown must prove
that the permit has loct lts efficacy in one waey or engther;
in all such cases, whether time ls invélved or not, it‘may
not inproperly te sald that he has rermalined in the areé for
a purpose other than that for which permission to remain
there was granted. The purpose (using tﬁe word in s
narrow sense) vould appear to be tho deininant notlon, for
the porlod was presumably intended to be asdeguate to the
purpose. It ias, woreover, not léghtly to ©o supposed
that Parliament departed more then was necessary from:the

important/. res e



important goeneral principle that the Crown must prove iﬁs
cage. Parliaument must be tgken te have had in mind the,
section of the Crimﬁnal Code applied in Kula's caese (3ec¢tlon
315(2) (b) of Act 56 of 1955, or ilts prouecessor), but in
so fer as 1t was thought necessary to impcse any further
onus on the accused thls wes expressly dorfei ~ see subf
gection (5). I may add that there cnuld, 2s I see the
mattor, only be a question of overrlding the provisions of
section 315 (2)(b), if soctlon 1C were glven a different
construction from that which 1 have given to it. Finally,
the language of section 10 at lesst falrly aduits of the
Interpretation wﬁich T have preferred and recourse msy &nad,
if necessary, should te hed to the principle, applled in

Rex V. Milne &nd Erleigh (1951(1) S.A. 791 2% page 823),

thot 1n dealling with vensl provislons the iwore lenlent of
two reasonably possible meanings should be adopted.

To sunl up, the preferable inter~
pretation of section 10 scems to me to be that it mokes
it an offence for a native to remain In the 8rea for mqre
then seventy-twe hours, but thet he must be acquitted ?f ke
proves that the permisslon referred to in parcgraph (d) has
been granted tc him. If, however, the Crnwn proves th%t,

although = pormit has been granted to him, 1t was not

operative/......



operebive at the time in respect of which he was cherged 1t
has proved him guilty of the offence mentioned in .the sedond
part of sub-section (4).

uor these reasors 1 "iove come to
the conclusion thet upon the main charge, tco, tlac ocnus
restea upon the Crown ic prove that tl¢c permit was not
operative on cr about the 11lth ey 1955 bﬁc"ﬁse the appollant
was no longer in trae service of the Cape.People's Clothing
Jlube It is unnoceusery to refer to the uvidence in detell
for I agree with WATER.L.IYRK J. thet 1t did no more than
leave in doubt whether the appellsnt hsd 1eft the service
of the Club at the tlime In resrect of which ve is chargpd.
The Crewm accordingly did not prove tle cage sgsinst biw
Leyond rassonable doubt.

In my view tlhe sppeal should be

anllowed and t.e convictlion sng senvuncg b qet 835iGes

22, ¢9.56
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IN THE SUFRELE COURT oF SCUTH AFRICA

(Appsllate Division)

Tn the matter betwsen i~

GREENWOOD NGOTVAITA Appellant
-and
REGIIA Resmnndent

Coram: Schreiner, Fagan, Steyn, Reynolds et de Villiers Ji.A

Heard: 29th. August, 1956, Delivered: 23 ~ 9 -tc‘x(a

JUDGKEWNT : ?

—— o v e -

STEYN J.A. - The relevant proyisi;ns sf g6c~
tion 10 of the Act are set out in the judgment of my
brother SCYREINER. The dominant provisi;n in thafsecﬁién
1s thaf, in the areas mentioned therein, wi.ich msy be
broedly described as urban sress, and with the specified

exceptions, M"no native shaell remalin for more than sevgnty-

ttwe hours.” As stated by van den HIEV.R J.A. In Reglns

v. Kula and Cthers (1954{1)} S.A. 157 at poge 165),ln regard

to this section: "The prohibition factum for the purposes

"of the prosent csse 1s to remain for mere than seventy-

"two hours inf an urbsn area. Once the Crown has averred

"and proved that the sccused is » native witrin tha meaning-

-
'
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"of the definition and that ke hss remained iIn on uruan

"area for more than seventy-two hours, it nas averred and

"proved all tre incrimineting factors contained in the

Mstatutory prohibition.M Paregrephs (s) t~ (4) of

Section 10(1) being, according to that decdsion (st page

161), exceptions, evemptions, provisos, excuses or quallfi-

cations within the meaning of Section 127(2) (b) of Act

31 of 1917 (which i1s now Section 315(2) (b} of Act No., 56

- -

of 1958), they mray, in terms of that sectiodn, "be proved

§

"oy the accused but need not be spscifiled or regntived In

fthe charge and, 1f so specified or negstived, necd not be

- - - t’\' Wt j a Lb -

"proved by the prosecution.” The affect of this is thet
A .

if any eccused whé 1s crarged under this sectlon with
having romeined in en urbsn crea Tor reore than seventy-two

- -~ - -

L]

rours, claimg to ©e excused from observance of the genarsl

prohibition by rcason of the provisions of paracraph (4),

-

i1t is Tor him to show by a balance of probasbiliitles that

he is so excused. That camnot, I think, and dces not appear

to be disputed. The emdy questlon then is what on accuged

muss prove 1in oréer to come witlin the axemption under that
paragraph. What does parsgraph (d) moan ¢  What 1t

gays g thet an gccuged will be excused {rew the prohibitiog

Whel‘e/. .. o .
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where pormisslon to remsin in $he urban erea des ncde
then seventy~two Lours has baen ranted %c him. On 'a

-

L - £
scrupulnugly literal resding this would mean tham once e
1

natlve lhirs been issued with a permit under paragraph.(d)

ha i3, in resrect, st any rote, of the area in guestion,

permanently exenpted from the prohibition, whebhcr or not
i i

the permit has oxpired. Whetcver the charge under sectlon

10(1) msy be In velation to such srea, the contontlon that

permission to remaln in the area for rore than seventy-tvo
hours has been granted to him, would aslways be llterally

corrsct, and if such a litergl resding reflects the true
moaning of this paragraph, that would always e a complete
- - |

defonce. In fact, zny evidence by the prosecutlon that
the permit was no lon-er velid at the time to which the

charge relates, would bs lrrelevent and inaémissible. The

- -

only rolevant consicderation would be whethsr or not the

accused had 1n fezct been granted permission to remsin in

the srea Iin aquestlon for more than seventy~iwo bours. Once

that appears there would be zn end to tno case, no metter

- -

what other limitatlions may heve been imposed 1n regard to

the duration of bthe permit or the purpose for which 1t

mey be used. From this effect of s rigid adhorence {o the

precise meazning of the words used, I can see no 2scape;

a‘fld/......
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and I have nd déubt that Prrlioment could-nﬁt possib%s
have intended ic say eny such thing. It is plein, I thlnk,
that the words in peragraph (d) were not Liotended to ﬁeve
and cannot be glven any such sbstract literal meaningg

They readily find s sensible meaning if construed not in

vacud
¥EBE¥X , but In relstion to concrele C2385. In relatlion bto

an accused charged with having remsined In an urban area

for more than seventy~btwo hours at a perticular time, the

words “permission te remein" in this poragraph could hardly

heve Loon intended to refer to a remalnlng at a time whleh

the accused may at his pleasure seloct to bring 1t within

the period covcred by hils permit. They would much more

approrriately refer to a remalning et the time selected

- -

by tho prosccubor as the time at which 8S8ectlon qul) was

contrevened hy the accused, snd I can find nothing in Secw

tion 10 which mlilitates sgainst such & constructlon.Nelther

would any smendment of the Section be necessary to exprass

that meaning. The werds used are well capsble of it« If
that is the rigbt construction, ss I think it clearly 'is,

the accuged wsuld not come within the exempiion if the
permit granted %o him is no longer operative at the time
steted in the charges Thest the lapsing of the permit

viould toke him out of the exemption in regérd to & period

SUbseq{Jent/. s s e
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subsequent thereto to be conceded. But once that is con-

A
ceded, it must follow that thq subsisteace of a valld permit
is an essentail elemgnt of the exemption and that, in the
absence of'some provision to the contrary, ;% wonld, in terns
of Sec. 315(2)(b) of Act 56 of 1955,.be onefpf the facts
vhich the prosecution is not required to negative in the
charge or to disprove if so neéatived, and mhich the acaused
must prove if he wishes to rely upon the benefit bf the
exemption.

Is there any such proyision to the~contéary, Quei=
riding the.prorision in Sec. 315(2)(b) of the 1955 Act or
nodifying what would 6therwise be the result of its applic~
ation Pp# the exemption ? It is sugzested £hat Sec. 10(4)
cortains such a provision. The contention appears to be
that the effeect of the provision in this Section making it
an offence for an& persen to reraln In any area for a purpose

other than that for which perrission 50 to remain has been

granted to him, is to leave on the accused the onus of
proving one element of the exempiion i.e. tné Zrart to hin
of a permit t0 remain for more than seveuty-two hours, and,
in spite of the provisicas in Section 315(2)(5), to east

upon the prosecution the duty of negativinz and dis-
proving the other element of the exemption, l.e. the

continued operationr of the pernmit. The arsument in

Sup;ort.oo -«



support of this contention, if I understand it correctly, pro-
ceeds from the assumption that whenever the offence referred to
is committed, the permit lapses. As a Tesult therc¢of, it is
argusd, certain anomalies would arise if an accused were to be
required to discharge the Qgg§,0f‘proving all the elements of

the exenption under paragraph (d). This assuﬁption apirears

to me to be wrong. It is true that in terms of Sec. 10(2), a
permit must indicate both the period and the purposés for which
the native concerned nmnay remain iﬁ the area in éuestion, but in
terms of paragraph (a) of the proviso to this sub-section, 1t is
only where a native has been permittéd to remain in any area for
the purpose of taking up employment, that "the period of validity
of* the permit shall be limited to the period during which he
remains in the service of the employer by whom ﬁe has been
"angaged." It is in such a case only that by express provision
the period of valldity is to co-incide with the duration of the
purposs for which the permit is issued. In such a case a permit
would not specify a definite pericd of time. It would be suff=

iclent to state, as was done in this case, that the valiiity of
the permit is limited to the period during which the holder

remains in the service of the employer in gquestion. There is
no similar provision in regard to permits issued for any other

pUTpOSa. It is clear, I think, that such permits could
¢

specify a definite period while at the =scamé time

1ndicating L L BN N B BN BN 1



' boves, bovn
1nd:cat1ng the purposes for which they mey be 1SSUGd.; If
i .

guch a permit is useC for another purpose, the holder| would

|
: 'L
commit an offencc undoer Sectlicon 10(4)}, but it weould nbt

follow that ths permit would on that sccount lapse bekore
i

T
the explry of the period mentionsd therein. That would be

‘ |
contrary to the tenour of the permit 1tself, os reflected

!

by the indication, in pursuance of the requirement 1in
|
|

-

Section 10(2) of the Act, of a definite period for it

whign wdd- (Ww s '\rolt-\.b\a-(j
durastion, without any indication of any other aventh§ In

stch a cgpas, therefore, a prosecution under Section Lo(l)

could not succeed, The charge would be xnzxxsd answared

by productlon of the permit. Such csses wnuld be melt by

the provision in cuestion in 8ection 10(4). On convidtion

for & contravention of this provislon, the natlve coﬂcerned

may under warrent be removed to his home or his 1astiplace
- - i
of residence (Section 14(1} ), but that agaln does nqt
- .
necessarily lmply that the permit hes lspsed. The po@er of
- - !
removal is discretionary and is accountod for by the sbuse
|
of the permit, There is no apparent roason why 2 natlve
l

should , for instance, not be allowed to remein unde? the

permit already issued to hilm, notwithstending his copvic-

tion, 1f it should sppear that he will in future confine

-

himself to the purpose authorized by the permit.  Th the

fi_"’St/..--.u |
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_ wonld b -
first place, therefore, it ¥& incorrect %o guggest that
a :

tn 21l caseg the offence ~f remaining after the permit

has lapsed and the offence of remslning for a purpose other

~

than 4hat for which permission hes beas granted would e Zu@
t

committed 2t the same time. 1In the second place 1t does

not appear that even in thqcase of o permit issued for the
- - ('"Qu.M -
purposes of employment, these nffences would be so coml-
LM

mittoed. The words "who remeins in any areag for a purpose
"other than that for which permission so to romain hes
heen granted! in Section 10(4), rather ssem t; imply ' the
exlstence of a valid permit, specifylng a purpose binding

upon the holder of the permit. Once a pormlt ha s lopsed,

-

no such binding purpose can be derived from it In relgtion

- -

to any period subsequent to the lapsing. . In respect of

such g perlod the permit does not oxist at all and the

purpose for which it was issued becomss cempletely irrele-

Canaetll Hhaveiders ;

vanta Ty rewwdt ts =t A native om==i® wm be charged
F.3
with this offence under Section 10(4) because of sry

‘activities he may have entered into after his pmrkom

permit hes beer invslidated by the terminstion of his

services with the employer chtempleted by the permit, In

regard to lapsed permits issued for purposes other then

employment, the position wruld be the same? LTt ewen EE

-
R
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The orfence under Sec. 10(1l) and the offence under tie second

portion of Sec. 10(4) are not only separate and distinct orfences
Lo .

but they also not be committed at the same time. They have 4iff-
erent fields of operation and serve different purposes. The first
offence cannot be committed except in relation to é period in‘
respect of which thaere is no permit and the second offence cannot
be committed except in relation to a periced iﬁ resgect of which
there is an operative permit. The orne is directed against unlaw~
ful preseace in an unban area, while the éther aims. at the enf'orce-
ment of what mey be regarded as the conditions of lawful presence.
The exemptions in Sec. 10{1l) fall entirely outside the ambit of
the second offence and it is in no way affected by any of theu.
In my view the exemption under Sec. 10(1)(d) is equélly unaffected
by the nature of.the gsecond offence under Sec. 10(4).

But even if both offences could be committeg at the same
time, it is not apparent how that weuld show that Sec. 10(4) has
such effect upen Sec. 10(1)(d) as would gqualify what‘would other-
wise be the ordinary incldence of Sec. 315(2)(b) of the 1$55 Act

-

upon the onus of proof in redation to¢ this exemption. The offenc-

es would still be geparate and distinct. If or such an inter-

» . , Q. :

pretation a prosecutor charges a contrevention of See. 10(1), P
proof of the exemption would lle with the accused. If he prefers

to proceed under the relevant provision in Sece. 1C(4), he wculdJ



.
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even oR, the same facts, be allezing a different 6flence and would
have to discharge the full cnus of establishing his case without
the assistance of Sec. 315(2)(b). It is true ;ﬁat, depending
upon thé meaning to be glven to the vords already quoted, he
would then have to prove facts which may or will incident[élly at
the sage time show that the perﬁlt is no longer v%lid, while the
accused would, in the case of a charge under Sec. 10(4), have to
essential o ;
prove as an ExsenkaxX¥ part of his defence, facts showlng the con-
trary. If from this there arises aﬂ& ancmaly, I do not think
it is such an anomaly as would in itself jJustify any departure
from the apparent latention expressed in Sec. 10(1)(d) or any
modification of Sec. 315(2}(b) in its application to this exempt-
ion. Any such anocmaly may in any case be said to point equally
strongly to the correctress of the view that these offences vannot
be committed at the same time., In the result, I am unable to
find any clear implication arising from Sec. 16(4) which wo.:ld
have the effect of dlviding the onus of proof and disproof of

_the abovementioned slements of this exsmplion between the

accusgdecevesss
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accused and t-e prosscutor. In my opinicn Section 315

(2}(b) applies without anv such modificaticn and the !

) L=
sppellant had to trove both elements of the exemptloniek
-

ey iy dxtyd th S daomes !

It remeins then to consider
whether such proof hes been adduced. The permit, dated

14th Msy 1954, which was placed before the trial court,

did not specify eny fixed period for its duretion, but

-

limited its own velidity to the perlod during which the

appellant remained In the service of the Cepe People'd

Clothing Club, It di.d not, therefore, in terms proclalm
1ts own velidity or invalldity at tke tlme =ztated in the

charge. Evidence was necessary to show whether at thet

time the appellent wes employed by this Club. Although

- .

this was a matter very ihuch within the appellant's know-

ledge, he slected to give nn evidence end to lead no

evidence. His contention on appeal is thet tke evidencs
loed by the pr;éecution shows that ;n 2 balance of pro-
babilitieé he was so emplnyad st the time in question.
This evidenco dlscl;ses that the appellont entered the:
employ of this Club on 1lst May 135/ "s g meésenger and
clegner. From 4th June i954, 2t the latest, he was the

general secretery of a Non-European trade unlon, the Sifie

Rellways/eeeess
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- -

Rollways and Parbours Workers' Unlon. The evidence g4s

to thke relative dates 1s not clesr, hut he 4id in that

capacity occupy on offlice in ¢ building some six mlles

- -

from the ppemises of the Cape FPecple's Clething Club and

ne was on a number of occagions after 1l4th May 1954 seen

by various perisons in this office or entering or leavlng

this bullding. Ho went 2bout in thet vicinlty neatly
dressod =~ appsrently more so then ons would oxpect in

-

the crse of g messenger 2nd cleaner =~ 2and carried a

1
- - -

briefease. There is ro evidence =s to the mervership of

this union, but if it is a largs one, £s m?r well be the

cmee, having rr.cwd Lo the mumber of Hon-Europeans workling

~ -

“or the Railwey Adninisireilon, the work of the genersl

secretary would be s full-time occupntion.  In the bepgin-

-

ning of January 1955, the appellsnty was still In the office

in this building, encé n»s late os the beginning of iay he

vas gmen at this building. 1in sdditien to thls work the

- -
.

arrallant was the secretary of snobher orgonlaation, the

- ~

- \ - - - Fad
Conzross of the People. Here also tasre is no gatisfactory

evidence as to dates, but tihere are docunents signed DY

him ip thet cepacity in Aujust end Seviember 1064, anc In

1955, he wes on thrce successive

()

the Uegluning of Hr¥s

days/..;...
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deys seen at the premlses occupled by this owmgeniszatlon.
There Lz furthor evidence that during Oct;ber 1854, the
premises of the Caps People's Clothing Ciup were kept
under observation for s week and three days and fcund to
be lncked during the day, although on o later occasion
they were found %o be open. Qne of the witnoesses whé

. had ocecssion to vigit these premlses on several occasglions
betwoon October end December 1254, says thet he never
found any nativoes there. From 12th lay ﬁntil 16th ng,
19545, these prorlsss were kept undor observation. On

the first day the appellant arrlved there at 12.45 pem.
and romained for 4C minutes. On the second day he wés
sesn to sryive at 10. 10 g.m., but because of the crdwds
pass¥ing the door the observer could nﬁt gay when he left.
On the irird ¢ay he dild not come st 0ll, and on the fourth
he came et 10.20 a.n. g2nd left pgain flve minutes later.
There ls also some relevent evidence by a. clerk in the
empley of the CLiy Council of Cap%’Towm, wko Ls in charge
of the native services lavy. In so far as his evidence
may de resgarded s admlssible, the l=3% payhent of levy
by the 6lub was racelved on 30th may 1955; and wss made
in respact of the period 1lst January to 1l4th January

1955+ Prior to that peyments hed beep mrde for the

period May 1954 to Daccmber 1954. For the period liaun:

anuary/

o 4 00 2 b
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January 1955 to llth May 1955, no psyments were mede. He
does not say whother lhsse payments were made In respect
of the appellsnt, but hls statement that be he s knowiedge
that the appellant went on leave orn 14th January 1955, for
what 1t may be worthjand that no leviss are payeble while
an employes 1s on leave, suggests that they wars so mpde.
Counsel for the appellant sought

to rely, inf additiocn to the evidence led Ly the prosecu-

tlon, upon the presumptlion of continuance referred to in

Rex V. FPourle and Another (1932 A.U. 31 st page 42), ?ho
argument being thet the continved employment of the appel-
lent by the Club 1s on tho strength of ihis presumption to
be inferred from the fact of his bons t'ide smployment by
it some twelve months earller. In Fourie's case this
Court described this presumption as "a mere statement of
forobabillity, derived from the commen experiecnce of man~-
Mrind," and pcinted out thst "Its scope and inten£ 1s
"ghat from tho evkdene exlistence of a state of things at
"a glven tlme, 1t mcy be Inferred that that state con-~
fginued to exist for a reasonable time thereafter, sccord~
"ing to the circumstences and the nature of the thing,“
This prosumptlon, il it cen Ye invoked in a csse of this
nature, cannot in my view, be of any real assistance to

the/..-lﬁl



tho appellant. It may certninly bs doubted whether commen
expearience points tc Lhe probebillity that a bona fidg
employer will, except In vory speclsl clrcumstances ﬁot
disclosed Ly the evidence, continue in his employ for
twelve months an employee who quite clearly 1is contiﬁuoua-
1y devotinééhgreat deal of his time during working hours
at 2 place six miles from the employer's pren.iges, to
other occupations. 1 am unsblo to accept,thorefore, that
any such presumptlion could in thls case dispel the generzl
Impression left Ly the svidence thet tis employment of the
appellant st the Club, even if initially @ona fide, mey
very well have become & pretence, and merely served to
engble him to do the real work he was performing, il.ee.

the work of the abovementloned organlsstions. On the
evidence that ls a patent possibility. Of actual work
performed at the Club, there is no dlirect evidence what~-
soever, and the Indlrcct evldence 1s scanty indeed,while
there is quite & volume of evidencs of whot may be full
time occupation in an office in Stalplein buildlngs, s
secretery of a trade unlon, and of furtho? work done as
secretaryvof tus Congress 4f the Pesple. That the appel-
lrnt in ihese circumstances thought fit not to refube, by

giVil’]g/.. es s e
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giving or leading evidence, the contention that he whs
not employed by ths Club et the tims staﬁed in the charge,
1s another consideratlion wkich ceannot be lm2% discardeds
Having regard o this consideratlon snd to the generél
offoct of the ovidence led by btio prosecution, it connot
be said, T think, that a probsbllliey of continuad employ®
ment of the appollant by the Club st the time stated in
the charge, has been established.

I agreec that there.is no subgtance
in the further point taken on spvesl that there ls no
evidence Lo prove that tno area iIn which the appellrnt
romained was 2 rreclaimed esrea for the purpdéses of Sectién
10 of the 1945 Act,

In my opdnion the appesl must pe

dlsmlsseds
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APPELLATE DIVISION

REGINA versus NGOTYANA

FAGAN J.A.: The judgment of mnmy brother Schreiner
gsets out both the facts of the case and the rele-
vant provisions of Act 25 of 1945 as ~amended by
Act 54 of 1952. |

In answer +to +the charge of remaining in the
urban area for more than seventy-two hpurs the
appellant relies on a permit which perﬁitted him
"to remain in the proclaimed area.....for the purpose
of employment with the Cape Peoples Clothing Club,®
and the validity of which was stated in +he permit
itself to be "limited to +the period during which
he remains in the service of +the said employer."
The effect of +this limitation, read wifh gection
xaga* 10(2)(a) of +the Act, was to make the validity
of the permit depend on the appellant'g continuing
in +the service of +the Club. |

I do not' think that the production of a docu-
ment which could be a valid permission ‘only under
certain circumstances discharged the onus resting on
the appellant to prove permission unless: it wesg also
shown that those circumstances existed a? the time
tc which +the charge related. A document +that may:
or may not have validity, depending on ‘specified
circumstances, does not prove its own effectiveness
as long as those circumstances remain uﬁproved-

My brother Steyn points out in his judgment
that =2 men cannot properly be gsaid to ‘be bound by
conditions attached to a permit which ié no longer

valid and therefore has no 1legal existence. The

alternative
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alternative offence created by s. 10(4) would therefore
seem to postulate that there may be cases in which a
permit remains wvalid despite +the fact that +the permit-
holder 1is remaining in +the area for a purpose other
than that for which permission so to remain was granted
to him. As I Thave indicated, however, the limitation in
the present case, where +the purpose 1is employment with
& particular employer, is one which brings sabout the
invalidation of +the permit itselfwhen +the Native leaves
that employment. Whether it c¢an be argued that, as the
permit 1is wvalid wup to the moment when he leaves that
gervice, his act in so doing without 1leaving the area
may also make him guilty of +the ealternative offence,
is a point I need not consider, for it 1is sufficient
for. the present case to say that from that moment
onwards he remains in the area with no valid permit
and therefore without permission; and that while the
cnus %to show +that he has departed from +the purpose

of his permit rests on the Crown if that is the
dharge against him, +the charge of being in the area
without permission throws on him <+the onus of proving
the necessary permission.

I agree with my brother Schreiner +that <there was
sufficient evidence that the 1locality in which the
sppellant was found was within an area proclaimed for
the purpose of section 10(l), &and agree with him and
my brother OSteyn that the evidence left the question
of the appellant's continued employment with the Caps
Peoples Clothing Club— on whié!hia%ue wi :';gced on
him —in doubt- |

I therefore consider that +the appeal should be

digsmissed- /
e
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