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IN THE SUPREME COURT OF SOUTH AFRICA.

( APPELLATE DIBISION )

In the matier between 2

c UNITED SICK FUND SOCIETY & OTHERS

Appellants
. .
THOMAS GEORGE FORREST & OTHERS Respondents
CORAM : Centlivres C.J., Hoexter, Steyn, Reynoids JT.Ae ot
wBderie—tz¥el ., Byink T3
Heard : 11lth June 1956. Delivered :- 25 q. {L

JUDGLENT
CENTLIVRLS C.J. 3= This is an appeal, after legve granted,
from an order made by the Cape Provincial Division dismissing
an exception t¢ the respondents?! declaration. I shall refer
to the first appellant as the Society, to the other appsllants
as the defendants and to the respondents as the plaintiffs.

The appeal turns upon the interpretation to be placed on
the Society's Constitution whiéh Cameninég operation on April 22nd
1955, According to the declaration an Investigation Committee
consisting of seven members of the Soclety was appointed at a
genersl meeting of the Soclety on June 4th, 1954 tb enquire into

the activities and affairs of the Society during the previous six

years, All the plaintiffs are members of the Spciety. The



first plaintiff requisitioned a Speclal General Meeting af the
Society initérms of Rule 79 of its Ccnstitutién by lodging
with the Society's General Secretary a petitign signed’by him~
self, the other plaintiffs and 391 other members of the Society
requesting that a meeting be aonvened to consider the following
resolutions 3=
" (1) that the original Investigation»Commitiée'appointed
on the 4th June, 1954, be empowered in terms of their
recomnendations

(a) that legal opinion be obtained as to the legality
of all payment to Management Committee members,
past and present, and in.the event of such pay=~
ments being illegal, whether
(1) the amounts thereof can be recovered from

such member or members of the Committee,
past and present, |

. (11) action can be taken to compel the Management
Cammittge t0 relinquish office.

(b}  that the original investigation Committee be
empowered to obtain such legal opinion on all
points arising from the report at the cost of
the Society, and to report back to a Special
General Meeting.

(29 to have Mr. Graeme Duncan, Q«C. opinion, obtained by
Mr, B. L. Rubik, placed at the disposal of the Invest-
igation Committee and the members of the Society.

(3) pending the decision of the Sbecial General leeting on
the legal opinions mk to be obtained, the iaymenﬁ of

honoraria to ¥anagement Committees members be suspended."



The *Management Committee™ referred to in the above draft
resolutions is the Society's Board of Management.
The declaration averr;d that the defendants, who were
the Bociety and the members of its Bgard of Management, wrong-
fully and unlawfully refused to convene the Special General
Meeting which the plaintiffs had requisitioned. The plaintiffs
claimed an order directing the Society's Board of lanagement to
give notice of a Special General Neeting in terms of their
petition or alternatively amuthorising the plaintiffs to call
such meeting in the name of the Soclety.
The defendants excepted to the declaration on the
ground that it disclosed no cause of action 1in that upon a
true construction of the Society's Constitution it would not be
competent for the Special General Meeting of the members to
pass the draft resolutions referred to above or alternatively
such resolutions if passed would have no force and effect and
that consequently the members of the Board of fanagement were
legally entitled to refuse to convene the meeting.
In terms of its Constitution the Society may acquire
ﬁovable and immovable property. Deeds of transfer and mortgage
bonds must be registered in the Soclety?!s name (Rule 89). The

Society has the right to sue or be sued im its own name (Rule 9Q



The object of the SOciaty'is to raigse funds for the purpose of

paying Sick and Death Benefits, retirement gratitufgs and serls

the DRPPeRs <of furtherjug'memﬁers‘ interests in general (Rule 3).
Rule 30 is as follows 3 -

" The Society shall be governed by a Council and a Board of
Management, They shall have thé powers and duties assign-
ed to them under these Rules and such further powers and
duties gs may be wvalldly conferred upon them at any
General Meeting. ®
The Couneil consists of the President and Vice-President

of.the Society and four Councillors - one for each of the four

Provinces of the Union.(Bule‘3l). Bach of the four Councillors

must be elected by a ballot of the members in the respective

Provinces (Rule 32). The President and Vice-President are

-elected at an Annual General Meeting (Rule 56) and nominations
for those positions must be signed by five members and two

COunciilors (Rule 58), The Cougicil functions as a court of

appeal from decisions of the Board of Management which affect

members (Rules 39 and 91).

Rule 46 provides that the administration and control of
all matters, interests, assets and affairs of the Society shall

be épsted in a Board of Management of 12 members. Rule 47 pro~



vides that "The sald Board shall comprise 3

The Presidsnt, vice-President,

6 appointed members {appointed by thé Councillors
for the Transvael, Free State and iatal - 2 each)
and

4 members elacted 1n Anrual General eeting. *®
Rule 48 13 as follows =

" 48. The present l'anagement Committee, which shall henceforth
be gtyled 'Board of Ianagement?, shall continue in office
uhtil the Anrmal General lLeeting ih 1956. At that leeting,
elections of the President and vice~President shall be held,
and the three Councillors entitled to arpoint members on the
Board, shall each appoint one member for two years and one
member for one year. Thereafter, as and from 1957, at every
Annual General lleeting, sach of the three Councillors above-
nentioned shall appoint one Board membér to hold of{ice for
two years, in place of the retiring aprointed members. At
the aforesaid Annual Genersl leeting in 1956, there shall Ve
elected four Board iembers, - the two receiving the larger
number of votes to serve for two years and the other two to
goerve for one year. Thereafter, as and from 1957 at each
Annual General leeting there shall be elected two Board

- members, in place of the retiring slected membars, "
There is also an Executive Committee whose duty it is to
?gupervise the work of the officials and staff of the Society and
to attend to the general business of the Soeclety and administer
its affairs in accordance with the Rules and the dikrection given

to it by the Board of Lanagement frum tine to time (Rule 63).



Sa

There is further & Finance Committee whose duty it is t0
check sick benelfit claims aua all claims for gratuity and
death benefits and to carry out such duties as may be assign-

od to it from time to time by the Board of lunegement (Rule

70). :
spaciflic
There are a number of Bnles which confer xpemixif powers

on the Board of lunagement. '_The acceptance or rejection
of' an application for membership is in the discretion Qf
the Yoard which has the right to reject any application
without having to assign any reason therefore (Rule 5).
The payment of beneiits to mewmbers ob their nominees 1s
entirely in the discretion of the Board (ﬁule 28).

Rules 74, 75 and 76 are as follows i-

" 94, The Roard shall have the right to make Standing-

Rules and Bye-lLaws zoverning 3



n

(a) The conduct, duties and privileges of its members;

(h) The conduct, duties and privileges of the officials
and employees of the Societ& ;

(c) The procedure at meetings (Executive, Board and
General Meetings) 3

(d) The procedure governing investigations of com-
plaints against members and the hearing of explan-
ations by such members ; )

(e} The procedure governing the preéentation and hears-

ing of Appeals to the Council.

The Boardashall‘haVe the right to alter and/or amend
such Rules and Bye-laws from time to time, as it may
deem medt. And provided such Rules ard Bys-laws are
not in conflict with any of the provisions of this
Congtitution, they shall have the same force and be of

the same effect as if incorporated in this Constitutione

75 All monies received by the Socisty shall be applied
towards the benefits set out in Rule 3 abovey the working
expenses of the Soglety, as weli as to any other objec$,
except increases in honorarla, which the Board in its

discretion, may consider to be in the interests of the

Society.

76. The Board of Uanagement shall have the right to

1m§ose from time to time, a special levy on members, for
the purpose of strengthening the financial position of the
Society, ®

The Board may give noticde of motion to amend the Rules:

of the Constitution at a General Meeting (Rule 82)., This

Rule does not require any specific majority for an amendment

of the Rulses whereas Rule 83 provides that certain rules
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cannot bs amended at the instance of a member unless the amend-
ment is carried by a majority of two~thirds of the members
present, including‘two provigclal Councillors and Rule 84 prow
- vides that certain specified Rules cannot be amended at the
.1nstance of a member save by a plebiscité resulting in a major-
ity of 51 per cent of the total membership of the Soﬁiety in
favour of the amendment. The Board is empowered to amend any
, pass
Rules of the Constitution or to fawrm new Rules in order to
bring the Congtitution wilthin the proviéions of any Act of
Parliament (Rule 85). The Board has the power t¢ ilnvestigate
and consider complaints against a member of the Soclety (Rule 86.
A vote of no confidence against a member of the Board may b;
Poasaed
fowd by a majority of two-thirds of the mémbers present at an
Annual General Meeting including two provincial Councillors
(Rule 87)s PRule 92 proéides that "any point not provided for
“ih this Constitution as well as the interpretation of these
"r#les shall be determined by the Board of; Management .®

Rule 71 1s as follows =

th At the end of each financial year the following honoraria
| shall be awarded : _ '
President £360; wvice~Fresident £260; Executive
Officer £220; the two additional members of the
Finance Committees = £180 each."

Rule 91 provides that "“any member, who is personally



#and directly affe¢ted 5Y any decision of the ilanagement Board
M ieeessseseoe shall have the right to appeal to the Council
ntagainst such detision.”
Rule 78 provides that the Board has the right %o call
a Special General Meetiﬁg at any time and for any purpose which
it
/may deem to be 1n the interests of the Society. Regulation 79 -
provides that, subject to vertailn requirements, with which the
plaintiffs xEy in their declaration say they have complied,
np Special General leeting shall also be called on the petition
vof not less than 50 members, setting out fuily and succinctly
nthe resolutions to be proposed at such eeting."
| The Soclety appegrs to be what is commonly called a
friendly society. The plaintiff's declaration alleges that it
is.a corporation but ther; is nothing ézfthe papers to show
that it is registered'ﬂndef the Friendly Societies Act 1892
(Cape) or under any other Act. I shall therefore assume
thgt the Society has not been registered undser any Act of Pare
. liament ;’this fact would not per se show that 1t is not a
corporation. An unregistered body may function as a corpor-
at£on without the special permission of the State, See liorri-
gon v _Standard Building Society (1932 A.D. 229 at p. 236)s I

shall deal with this case on the footlhg that the Soclety is a



corporation.
It 1s of prime Importance to decide in the first instance
- how to appng?h the problem raised in this appeal. The Soc=

iety's constitution i1s in writing and, to use the words of

Stratford J.A. in Wilken v Brebner & Others (1935 A.D. 175 at

AE& 187) "we have only to solve the questionsutmitted to us by
1"ascertain1ng the meaning of a written documsht according to
'“tﬁe well=established rules of construction." This dictun

1s 1in c¢consonance with a long 1line of cases in which emphasis

is laid on the-necessity.of adhering to the terms of the conw-
statution of a body like the Socilety. Where, for instance,

a constitution does not provide for its amendment by a majority
vote, the amendment can only be made by the unanimous vote of
the members of the body concerned and if a member?s rights are
tfansgressed by a majority of his fellow members the Court will

come to the ald of the dissentient member. BSee, for instance,

Nedepduitsch Hervormde Congregatjon of Standerton v Nederduiltsch
- Hervormde of Gereformeerder Congregation of Standerton (1893

S.A.R. 69)’ Cogt Cottrell v St Jo

(23 S.C. 38) ; Solomon v _Alfréd Lodge (1917 C.P.D. 177 at pp.

180 ‘and 184) ; Galloway Exec. S.A. Bollermakers, Ironworkerg

and_Shipbuildars' Society (1921 W.L.D. 20 at p. 26).
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An exanlnation of the Society?s Constitution shows that
the following bodies are vested with cartain vowers i-

(1)  The Council

(2) The Board of lLianagement .
(3)  The Executive Com:ittee

(4) The Finance Committee

(5) A General leeting of Members.

A General lieeting may alter any of the Rules of the Con-
stitution apparently by a simple majority, at the instance of
the Board of Management and that General Meeting may bs the
Anruad General lieeting or a Special Genersl leéting (Rule 82).
4 Bpecilal Genseral liseting requisitioned by a member cannot
alter the Rules but an Annual General ‘eeting may, at the
iﬁstance of a member, alter some of the Rules by a prescribed
majority (Rule 83) but no Generszl !leeting can at the Ilnstance
of a mamber alter certaln specified rules. In the last ment-
loned case there must be a plebiscite of all the members
(Rule 84). The reason why a General lieeting can by a simple
majority alter any of the Rules at the instance of the Board

whict Proposes 12 alkerofim
is because the Board is thoroughly representative of members
living in all the Provinces of the Union and the reason why a
prescribed majority is required when an amendment 1s moved by

a member is because a General ileeting, there being no provision

in the Rules for the giving of praxies, cannot from the nature



10a

of things be as representative as the Board of the general
body of members who are scatitered throughout the four Provin-

cas Oof the Union, It is only at an Annuazl General Meeting
that a member of the Board can, at the Instance of an ordinary

member of the Society be censured and hils seat declared vacant

(Rule 87). An Annual Genesral lLeeting can elect Board members,

the President and Vice-President (Rules 48 & 56). It will ba
seen from the foregoing that the powers conferred on General

' leetings are extremely limited and that they are carefully
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defined, Rule 79 which enables members Xxx to requisition =
Special General Meeting is silent as to what can be done at
‘such atmeeting and is in marked contrast to Rule 78 which enabl-
es the Board to call a Sprecial Jeneral Meetlng for any purpose
which it may deem ﬁo be in the interests of the Ssciety. I
think that it 1s clear from the Constitution read as a whole
that a Special General Meeting called at the instance of members
is not entitled to exercise any powers.

At first sight i1t would appear that Rule 30 empowers a
Spracial General Heeting requisitioned by members to confer and
impose on the Council and Board such further powers‘and duties
as may be validly conferred or imposed on them, for that Rule
says that this may be done at any Genersl MNeeting. But the
word "validly® must not be overlooked 2 1t connotes that the

wscvrihed
procedure ; by the Constitutiom must be followed. A
Sp-ecial General MNeeting, when convened at the instance of mem=
beés, cannct amend, alter, add to or rescind any of the Rules,
for that powsr is reserved under Fule 83 to an Annual General
Meeting, And that Bule prescribes a specified majority. Any
farther powers or duties conferred or imposed on the Council

or Board would necessitate an addition to the Rules and Rule 83

would apply. It séems to me that, on the principle generalils
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ecialid on derogant, the specific procedure prescribed
by Rule 83 prevents a Special General Meeting convened at the
instance of members to add to the Rulés. But a Special General
Meeting convened by the Board woudd have the power (Rules 78
and 82). A Special General Meeting convened at the instance
of members cannot fill any vacancy on the Board, for the right
to £1i11 any vacancy is conferred by Rule 53. Nor can a vote

A

of no confidence be moved by a member at such a
Special General Meeting, for that right can under Rule 87

be exercised only at an Annual General Neeting. The Rules con-~

for no power on any General Lliseting to incur any expenditure.
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Tﬁat is a right resérvgd under Rule 79 to the Board. Here again
the framers of the Constitution must have considered it impolitie
to confer such a right on an unrepresertative body like a Gen-
eral ﬁeeting. Even the power to impose a ppeciel levy 1is con-
ferred on the Board and there is nothing in Rule 76 to sugzgest
that a special levy must be sanctioned by a General Leeting of
memberse.

In view of all this the question naturally arlses : what
ﬁas the purpose of inserting Rule 79 whereby members can requise
ition a Sp.eclal General lleeting ? Clearly it could not have
'been intended to give greater powers to members assembled at a
Special General lLleeting than to members assembled at an Annual
General .eeting. The only instance where meubers at an Annual
Gensral Leeting can apparently act by a simple majority is when
they elect the President, Vice-President and four members of
the“Bdard (Rules 47 and 48). These elected wmembers form half
of the number of memﬁers of the Board, the remaining half are
appéinted by the Councillors for the Transvaal, Free State and
ﬁatél and not élected by a General lLestding. In all other
cases where powers are conferred on members at an Annual General
Lleeting (see Rules 83 and 87) the majority required is two-thirde

of the members present including two provincial councllilors.
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There are four provincial councillors, each councillor being
elected in terms of Rule 32 by a ballot of the members in the
respective Provinces of the Union. Rule 79 is silent as to
the majority required for the passing of a resolution : presum-
ably a resolution can be passed by & simple majority. The
ahsence of a prescribed majority makes 1t hizhly unlikely that
it;waS'eVer intended by that Rule to confer on members assembled
at a Special General Ueeting,which_for the reasons I have given
:::I be'uhrepresentative of the general body of members, any
power in relation to the affairsof-the Society. The only pur-~
poge of inserting Rule 79 was apparently to give members of the
Soclety an opportunity'of ventilating their views concerning
the affairs of fhe Society. They cannot by resolution compel
thetSociety to incur any expendituare but they can pass a resol-
uti?n recommending expenditure ¢ such a resoiution would have no
binding effect on the Board of Management but 1t may neverthe-
less persuade the Board to take action.

If I am wrong in the interpretation I have plaeed
on the Constitution the result would be that a General Leeting

fu, tcwaown 3 Thant arven,

of nfembers who are)unrepresentative, foudire—reasons~—I—havo
a&ven-?f the general body of members, will ﬁe able to exercise

‘f control over the Society. As I read the Constitution it was

désignedly drafted in order to avoid such a result. In my
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viey questlons of equity cannot, when a contract is clear and
unambiguous, affect the interpretation to be placed on it. The
Constitution in the present case is nothing but a corntract entered
inﬁo by the members of the Soclety. o doubt it may be said to
be desirable that there should be a provision in the Constitution
enabling the members assembled at any General l'esting to remove
any .member of the Board of lanagement, provided that members can
vot; by proxy. There is no su¢h provision i the nearest provis-
ion to this is¢ Rule 87 which is strictly limited 1n its operation
and 1s confined to Annual General Leetings. That Rule is the
only'effective overriding coﬁtrol over the day to day édministrat-
ion of the Scciety which is corferred on 1ts members.

I shall now consider the draft resolutlon. Paragraph
(1) of those resolutions seeks to confer powers on a uedy other
than the Council and the Board of Lan;gement. There is nothing
in thé"Constitution empowering a meeting of memhers to confer
powers on any body otiher than the Council and the Board. It
therefore seems f; me that parazraph (1) 1s ultra vires the
Constitution. It further seeks to make the Society responsible

P
for the cost of a legal opinion .obtained by the Investigation
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‘Compittee. Under Rule 75 the control of expenditure is enw—
trusted to the Board of Management and any resolution seeking

e Vehondaly e ok N or cy |
to empower another body to spendmurEmyY Boloning 2

6 SOCw™
iety would be yltra vires. Moreover the Executive Committee,
which acts under the directions of the Board (Rule 63) is em-
powersd by Rule 65 to appoint solicitors as well as engage
other assistance upon such terms and conditiong as they ma;
déem necessary for the proper conduct of the Soclety's affairs.
provision
This mxowkxiwm seems to be wide enough to enable the Executive
Committee to obtailn counsel's opinion on any matter affecting
the Soclety. - It is therefofe not the function of a body
which is not mentioned in the Constitution to obtain counsel's
opinion.

The second draft resolution viz: that Counsells Opiﬁion,
which the Soclety apparently obtained, must be placed at the
disposal of the Investigation Committee and the meumbers of the
Sogiety 1s also ultra yires the Constitution. Under Rule 93
members may only inspect. the books of the Soclety other than
thé minute books but memﬁeru of the Council and Board are en=
tig}ed to inspect all the books and records of‘the Society.

It geems to me to follow fromf this Rule that no person other

than members of the Council and the Board are entitled to in=-

spect counsel?s opinion obtained by the Soclety.



The third draft resolution which aims at the suspension of
tﬁe payment of honoraria to members of the Board is pro tgnto
an:amgndmant of Rule 71 which can only be amended if tﬂe ;mendhent
is carried on.a plebiscite of all members by a majority of not
less than 51 per cent of the total membership (Rule 84), This
resulution i1s clearly ultra vires the Constitutilon.

As rll the resolutions proposed to be movedf at a Special
General Leeting would be ultrs vireg the Constitution the Board
of Management was, in myROpinion,-entitled to refuse to convene
such a meeting,

It was contended by Mr., de Villiergs on behalf of the re-
sponéents that mere technical deflciencies in the wording of the
proposed resolutions does not justify the refusal of the Board to
cony;ne the mesting, for such deficlencies could always be cure&
by an appropriate amendment, Counsel referred the Court to
Paimerts Company Law, 15th ed. p. 174 gub voce Amendments and the
| cases there clted. »'ane of those cases 1&€¢hnn1the proposition
that the directors of a company are bound to convene z meeting for
the purpose of passing resclutions which would be invalid : all
that the cases lay down is that amendments can be made to proposed

resolutions which are valid provided that the amendments do not

cast a greater burden on the company than the resolution notice
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of which had béén given. Under Rule 79 the petition requis-
itioning a Special Gensral leeting must set forth "fully and
"succinetly the resolutlons to be proposea." .This requilre-
ment enables the Board of Management to know whether the pro-
posed resolutions are intra or ultra vireg the Constitution
and if they are nlirs vires the'Board is fully within its
rights if it declipes to convene the meeting. It 1s always
opén to the petitioners #o0 t0 requisition on resolutions

: sultably amended go as to make them intras yireg.

Mr, de Villiers alsb contended that the Soclety is a
:corboration capable of suing and being sued in its own name;
as such 1t has all the powers expressly conferred upon 1t in
1té conséitution end also all such inherent powers as are in-

Ovmd. ‘
cidgntal to a& conduclve to the attainment of its objects and
that such powers are‘pgimg facle to be exerciéed by a majority
vote gf members at a daly constitute; meeting, For this pro-
pesition counsel quoted Pgimeg's Company lLaw 15th ed. pe 251
wﬁpre it is stated 3 " Tt is a cardinal rule of corporation
"lfgw that prima facie a majority ;)f its members is entitled
"té exercise the powers of the ¢orporation, and generally to

“eontrol its operations. Where no special provision is made

"py the Constitution of a corporation, the whole are bound by
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"the acts not only of the major part but by the major part of
"those who are presént at a regular corporate meeting, whethar
"the nunber present be a majority of the whole or not." In
the present cése we are concerned with an elaborately framed
Constitution froﬁ which it is clear, for rea30ps whiéh I have
already given; that it was never intended that a Generazl
leeting of members. should be able by & mere majority vote to
’control the operations of the Society and Palmer makes it
iclear that fhe Constitution of a corporation can modify the
comcn law.

It was further contended by lir. de Villiers that all

functions not entrusted to g select body like the Board of
lianagement remain vested in the general body l.e. the members
of the Svoclety convened in general meeting. FFor that proposit—

{on counsel relied on R. Vv westwooq (5 E.R. 76). 1In that case

a guestion arose whether a local authority whibh had apparently

been constituted a corporation by letters patent granted by
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Charles II h&q the poﬁer to make bye-laws in view ¢f the fact
that a selecf.body had been given power to make bye-laws ln re-
spect of certain matters; Af pPpPs 98 & 99 Park J. said“:I take 1t
"to be quite clear, even since the case of Sutton's Hogpital
"16 Co. Rep. 30(b), that the power to make bye~laws is incident
"to every corporation, where such incidental power is.not re-
"strained by the words of the Charfar. The generallty o; that
"incidental power is ;estrained by giving a power to abselect
"hody to_make'bye-laws in certain cases, I admit,that iIf the
"power is glven to a select body to make bye-laws in all cases,
"that the general powef is entirely taken away from the body at
"large, But, on the other hand, it seems to me tc be no less
Holear that if a special power be only given in certain cases,
Wthe general authority in all other cases remains in the body at
"large."

It appears from the case of‘§gttogQ§ Hospital (77 B.Rs 960
at pe 970) that according to English law a corporation duly creat-
ed‘hés a large number of powers implied by the very act of‘incor-
poration.

I do not think that R, v Westwood (gupra) is of any real

assistance to the plaintiffs. It was relied on apparently for

the pﬁopOsition that the general body of members have certain



inherent: rights which the Constitution bas not taken away
from theﬁ and that one of those inherent rights is to control
the B;ard of Management. To my mind the fallacy in this con=-
tention is that the>plaint;ffs have joined a society the
rulefs of which form its constitution 7 and the only powers
,ﬁhich a general mesting of members has must be derived from
the express terms of that censtitution or by necessary 1lm=-
plication, There is no express power entitlling a general
meeting of members to pass the resolutions proposed and such
a power canntt, in my view, be Inferred by necessary implicate
ion from the Constitution on the principles applied by this
émrt in Mullin (Pty,) Limited v Benade Limited (1952 (1)
S.A. 211)., On the eontrary the implication seems to be
against the plaintiffs in view of the #pecific requirements
of Rule 87 in relation to the removal of members of the Board
Qf Management. The Constitution may be a fotlish contract
;s far as‘thé general body of members 1s concerned but this
Qourt has no power to make a new contract for members,

Great stress was lald by Mr. de Villiers on Rules 46
and 30. Hs contended that under Rule 46 only the administr-

ation and control of all matters, inhterests, assets and aff=-

alrs of the Society are vested in the Board and that ofher
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powers must still be vested in a General Meeting of members
seeing that Rule 30 provides that the Council and Board shall
have the powers and duties assigned under the Rules and such
further powers and duties as may be vgllidly conferred upon them

o %M} feomn Lae coniivition Whide thaune glarcdy plced m Rt
at any general meeting. A T do not think that that pacubeden vwic
carries the matter any further : it was probably put in ex
abundantl cantela 1in case it was discovered that either the
Council or the Board should have further powers and duties :
3% does not show that it was intended that a General Meeting
should in any way usurp the functions conferred on the Board
under Rule 75 of controlling the expenditure of the Society.

oo GO
Nor does ‘it show that a General lleeting showil exercise any
powers savé those specifically conferred on it by the Constitute
1one
It was also contended on behalf of the plaintiffs that
as the object of the proposed Special General Meeting is a
further investigation into the alleged irregular disposal and
appropriation of the funds of the Society by some or all of
i ' Board

theAmembers of the Bmmxi of llanagement, that meeting is entitled
t6 act in protection of the interests of the Soclety as such

vig-a~vis the members of the Board and that this cannot be

gald to be a matter of administration and control which under
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Rule 46 is vested in the Board. It was contended that the
words "admihistration and control® in thst Rule indicate that
all that was entrusted to the Board was the function of ordinary'
management. I do not think that this conteéention is sound as
the word "“controlY has a very wide meaning, and includes "dom=-
1natio£“ and Ycommand" (Shorter Oxford Dictionary). -It would
be a.coﬁtradiction in terms to say, in view of the provisions
of the Constitution, that the matters, intereéts,'assets and
affairs of the Sotlety are controlled by the Board, if a Gen-
eral ﬁeeting of members had the power to control the Board.
The only power‘given-under the Constitution to a General Meeting
of members to express dissatisfaction with the Board is to be
found in Rule 87. If the members of the Society have lost
their confidence in the Board it can be removed from office,
provided that the majority in favour of removal is that whicﬁ
is prescribed in Rule 87. It 1s that Bnle whieh gives a
Geﬂéral lieeting - and it must be the Anhuel General leeting ~
aniindirect control over the Board,.

Anotﬁer contention advanced by counsél for the plain-
tiffs was based on the principle that an agent's authority to
act on behalf of his priﬁcipal‘dpes not lnclude authority to

act where his, the agent's, interest igs in conflict with that
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of his princ;pal. I do not ges how this principle is of any
assistance to the plaintiffs. The Board's principal 1is the
Soclety and 1t 1s the Society which is entitled to take action
against members of the Board, if the Board has been guilty of
irregular and unlawful disposal of the Soclety's funds. 4s
long as the present Board functions such action WOuid no doubt
not be taken by the Boclety but the remedy of members of the
Society lies in Rule 87 underwhich a new BOar? may be slected
and that new Board would be entitled to cause the Soclety to
take any actilon that may be necessary against- any members of
the present Board,

In my view the appeal should be allowed with cosis
and the order made by tha‘&ape Provincial Division should be
struck out andAthe following order substituted : "“Exception
allowed with costs and plaintiffs?! declaration set aside.¥

Leave 1s reseryed to the plaintiffs to file a fresh declaration

o bp(me, bd‘ﬂ‘w‘ %l' i‘iSL

‘iioukkz” E&h‘.g Lon v,
Prank IR,
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IN THE SUPREME COURT oF SOﬂTH AFRICA

{Appellate Division)

In the matter retwean =

CAPE U™1ThD SICK FUND & OTFERS Appellants
and
THOIAS GLORGE FORREST & OTEHRRS Rospondents

Corams Centllvres C.J,, Hoexter, Steyn, Reynolds
et Brink, JJ.A.
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Heard: llth.June, 1958, Deliversd: i

JUDGIEEWT

P e e e ey we o =Y e .

STEYN J.A. := The issues razised in this appesl
appear from the jﬁdgment of the Chlef Justiée which I
have had the advantage ¢f reading.

It hes not been serlously con-
tested that the scope of the functlons of the numerous
;rgans ;f this soclety is determined, primaﬁily ;f not
erclusively, by its written cénstitution. It is c;n~
celvable thst the rules of the common law may supplement
the express terms of a corporstlon's constitﬁtion, but
we have not been referred to eny common law authorltles
settlng férth any rule which would be applicable in thils '

cese. As will aprcar from what fallows, the answer to

the/. » 50 .v'.



the question raised is to be found in the terms of the

soclety's constitution. I shall confine myself, therefore,

+

to a2 consideration of the meanlng of the relevant pro-
vislons therein.

In interpreting these provialons
1t is necessary, I think, first of all t;'examine the
genersl framework according to whlch the soci%ty has been
constituted. Its members sre servants éf the Rallway
Administratién, and mey be irn employment =snywhere In the
Unlon and.Sﬁuth—West Africa. ADistance and the exigenéies
of thelr service no doubt meke it impossible f;r all
members or even the mejority ~f them to meet at regular
Intervals for the purprses of the business nf the
soclety. It 1s not suvrprising theref;re that large
powérs fail to be exerclsed by the gaverning bodles
created by the constitution, The chief ;f these 1s the
Boserd of Management, consisting of twelve members,_;f
whom s1x are elected et 2n ammusl genersl meetlng and the
others are appolnted by councillors electedtfor the Trans~
vaal, the Orenge Free Stste and Natal. One cruncillor 1is
elected for each prévince of the Union by members in that

province and each councillor for the province mentioned .

appoints/c.ee.s



appoints two members to the Bnard. The counclllor for
the Cape Provimce has no such power of gppointment, pro~

bably because the headquarters of the Srciety being in

Cape Town, general meetings would normally be held there,
with the result that members In thst proﬁinoe would hsave
a better ;ppértunity of attending such meetings and taking
part In the electinn gf mewbers of the Board. By thils
procedure it i1s presunsbly sought to schieve a wider,
albelt 1t partly indirsct reprssentati;n upon the Board
than would have resulted from the election éf all 1ts
members at a general meeting.

Exteonslve powers ere conferred upon
the Board. By Rule 46 it is vested with "the sdministra-
"tion and céntrol of all matters, interests; assets and
"affalrs of the Socliety”. The Executive Cormittes, bon—
sisting ;f the Preslident, vice~-President and an executive
officer elected by the Beerd from its members, acts under
the directions of the Bosrd (Rule 63), while the Finance
Committes, consisting?éhe the members of the Executive
c;mmittee and two other members of the EBoard elected by

1%, carries'oUt, in addition to the checking of claims

for benefits, such duties as m8y be sssigned to it by tha

Poard (Rule 70)}. Subject to the provislons of the con-

stitution/e.v.v..



-gtitution, the Board mey meke standing rules and bye-laws

gnverning inter 2lia the procedure at general meetings (Rule

74). Apart from the psyment of benefits to membsers provided

for in the constitution and of the working expenses of the

Society, it may apply the funds of the Society to such

bbjects (except increasas in honorsria) as it may considpr

to be in tho interests of tre Snciety (Rule 75), and may

from time to time impose a specinl levy upon membefs for

- - - - - -

the ptirpose of streé%hening the finencizl positlon of the
Sociaty (Rule 76). It determiﬁes any péint n;t pr;vlded
f;r in ths cénstitut;on (Rule 92).

In order to assessthe effectlve
8-xtent ;f these and ;ther péwers of the Beard, it i34

- -

necessary to consider what residuary or overridlng control,

ty i

if any, the constition leaves in the hands of ths persons
A

whe have compcsed themselves intn this soclety. Apart from

the provision in Rule 84 for s plsbiscita,the‘relevant pro-

visions here are those dealing with general meetings, the

assemblles of the general body of merbers, ‘These, gs i3

not unusual in such csses, fall Into the two categories of

sbacall
gnnual and g;nnzai meetings. The distinction 1s based

upon differences 1n times, procedures and business te be

transgcted. In principle a special gencral meeting is as

mach/......



much an nssembly of the genernl body of menbers A9 an
annyal general meeting. Admissi;n to hoth 1s "by rule
"boék" (Rule 81), and any mentar may attend.  1In terms of
Rules 40 and 52 it is She duty of 211 cotncillors and of
all members ;f the Board to sttend every genersl meeting,
lrrespective ;f whether it is a special or:annual mee ting.
Tre only differences In attendance e such meetings Brelthat
any provincial representetlve who may havg been sppointed

by 5 counedllor is required to sttend the annual meetling

(Rule 37), but need nét apperently attond slsPeciel
meeting; and that a speclsl meeting cslled ét the instance
;f merbers hss té be attended hy et least 100 members
(Rule 70), whersszs the quorum at other genefal meetings
1s 50 (Rules 77 and 78).

What e¢nntrol, thren, i1s left to
ths general body of members in general meeting ? There
18, 1n the first place, speclal provisicn dealing wlth
amendments ;f the constltution. Under Rule 82, a general
meeting, whether a specisl meeting or an snnual meeting,

mey, on notice of mntlon Dy the Borrd, smend zny ruls,

including s rule dealing wlth the constitution, powers or
quties of the Board, or the payment of honoreria to 1ts

members. An 2nnual meeting may on notice of motlon by a

Merber/..u.,



menber, swend certain rules only, and then only by a

mejority of two-thirds of the members present, including

two of the ccuncillors (Rule 83). The rules which may
te so smended do not include the rales relating to the

Board. These, as well as others asxcluded Trom the

operation of Rule 83, may only be amended on the mntion of
a'member by a plebiscite at which fiftyhéne per cent ;f

the total number §f members vote ln fgv;ur,of the amend-~
mont. It would appesr, therefore, that é speclal meeting

called at the instence of members, camnot deal with emend-

menta of the constitution, and 1s to that extent dseberred

from effecting any change in the prescribed p@wers and
dutles of the Board. In terms of Rule 30, the C;uncil

and the Béerd "shall have the powers and thé dutles
"assigned Lo them under these rules end such further powers
"and dutles es may bs vsellidly crnferred upon them et any
"General Meetlng." There is no distinction here between

the various gensral meetings but 1f the further powers or

dutlss are to be conferred by the promulgation of an ad-

ditionsl rule, it mey be doubted whether that would be

competent for a special meeting not called bﬂthe Roard,

or for an annual meeting, except in pursuance of a

gene notice of motion by the Boerd, ss such an extenslion

Of/cn'o.o'



of powers or dutlies may be ssld in effect to smend the

constitution. What is clear, however, is that by the

vote of two=-thirds of the members present at en annual

-

meeting, including two ceounclllors, o motlon of no~con-

fidence in any member of the Boerd may be passed at the

-

ingtance of any member of the Soclety(Rule 87). The

member of the Brard concerned thisreuprn automatically

vacates his seat. This svpplies also in respect of mem-
bers of the Boaré not elected by an annual generel meeting.
From Rule 77 if is also clear that an annual meeting is

called upon to consider the annual report and balance

sheeat. It follows, I think, thst 1t may adopt resolutions

arising from suct consideratlion, whlch moy affect the

- -

manner in which the Bosrd 1s to conduct the affalrs of the

Soclety.

1t is spparent , trerefore, that
the administration and c~ntrel vested in the Board is by
no means unasesilable or of an entirely independent nature.

Althrugh the Bosrd's position is to a considersble extent

sntrenched by restrictions against amendment and Inter-

ference, the general body ~f members have not beeqdeprived
of 211 powers of determining whet the Board's powers and
duties are to be, how they are to be exercised, what

remuneration/......



remuneration memters of the Bo~rd may receive, and whather
ot not they are to continue In office. It is incorrect to

suggest, therefore, that the Boerd's powérs of séminlstra-

Seo :
tion and control are comprehenslve and complets as of
F )

necessity to exclude anyinitiative or overriding gction

by a genersl mesting of members. These powers to which

I have referred su gestgd very strongly, moreover, thet

any residuary pnwer necessary for carrying on the activi-

ties of the Snclety resides where ontexpects 1t to be,
that 1s, with the meimbers in general meetlng in one or

more of its various forms.

However wlde the powers of the

Board mey be, they can, I think, in any cese not be held

to embrace the exclusive function of carrying out such

~ -
-

investigations as mey ablse from en allegetion of irregular

disposal nf monies by the Bosrd ltself or as msy be neces-

- -

sary for the purposes of e vote of no-confiﬁence in tre
menbers ;f the Béard_ Thet would be In npen conflict

with tho most elementsry concepts of equ;ty énd efficacy
and sgainst all reeson. 1 hsve n; doubt thaf by inltistilng
and directing such investlgetlons, a general meeting would
not in any wey be trespasslng upon the doms in alloceated to -

-

the/......



the Bozrd aloné. Expenses to be Incurred in carrying out

such investigations msy reasonably be regerded as part

of the working expenses of the Soclety towards the psyment

the )
of whlch/moneys of the Society mey be applied under Rule

754 T can find nothing in this Rule which mekes the
Board the sole arblter of working expenses to be Incurred,

or which precludes a general meetling from directing that

working expenses incurrsed 1n pursusnce of s resolutlion

Passed by it, be pald.

T return then to Rule 87 and the

explicit suthority it confers upon an eniuil general

meeting to psss a vote of no-confldence ln members of the
Board. For the falr and effective performahce of 1ts

functions under this Rule, it would not only be desirabls,

but indeed imperstive for the general meeting to be placed

in possession of &ll the relevant facts, not‘'only in the

interestfd of the Soclety itself but a2lso in the interest

of any member of the Board sgalinst whom the motion 1s

brought. The proposer and seconder of the mo tion would,

under Rule 93, not be entltled to inspsct all the books
and records of the Spciety, with the result that it may be
quite impossible for them to ascertain 21l the facts or to

place before the mesting what may provide conclusive proof

c;f/......‘
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of their sassertions. There may, further, be a conflict

of evidence which could only be resolved by more complete

informetion not svailsble bto the propeser and secondér.
It must follow, I think, as A necesssry implicetion grising

from the very nsture of the.function to be performed 'and

- “\ !
weer the circumstances attending its performance, thet 1%

would be competent for an snnual general meeting to ceuse

such investigetions to he made as mey be essentlal for the

proper condideration of & motion of no~confildence.  The

- - - - -

obtsining of counsel's opinion for the guidance of the

meeting upon doubtful issues mey be regerded as s legitimate

part of such investlgations. Under Rule 65 the Executive

Committee is the orgen designated tn eppoint sollicitors

for the Soclety, but 211 its members are also members 6f

4

the Poard, and for the reessons slready mentioned in con-

nection with the slleged exclusiveness of the Boerd's

powerg of administrstion snd control, I do not think that

this power of appointment, inconcluslve ss 1%t lIs in 1téelf,

can preclude a general meeting from seeking counsel's

opinion on any metter in which the conduct of the members

nf the Executive Committee themselves, even through in
snother capacity, is celled Into question. The proposed’

resolution,therefore, in so far at any rate as it contem-

plates/"-oou

nall |
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~plates s 1egal.npinion on the question whether certsin
payments t§ members éf the Bésrd are lllegal and if they
are, whether action casn be taken to compel them to relln-
guish ;ffice, conld, therefére, vnllidly be ﬁassed by en
annvual genersl meeting. But that, of course, 1is n; answer

- -

to the exceptlon railsed. The draft resolution is in-
tended not for en annusl but for a sﬁecial general meeting
to be celled at the instance éf the plaintiffs. It is the
cﬁmpetency of such a speclisl meetlng which the exceptlon
places In issue. The qusstign én this partlgf the
eappeal then is whether a special meeting held under Rule
79 would have the same power In thls regard as sn annual
meating.,

Rule 79 dées not define thse
neture of the res~lutions whlch may be passed at such g
meeting or specify the metterd with which s&ch a meetling
may concern 1tself. As already indiceted, in so fer as
the nature of the c;mposition nf the meeting is concerned,
there 1s n;thing to render 1t lnherently less auth;ritative
then an ammual meeting,or s speclal meeting Qalled by the
B;ard. For cistinctions in functlion ond power one looks
therefore to specific provisions differentiating between

the various categgries of meetlngs. It does not follow

that/eia.ee
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that such a special meeting under Rule 79 has no real
nowers merely tecause no particulsr powers are specifled.

By the clearest lmpllcetion it is suthorised to deal with

resolutions properly placed before it. Rut tre scnpe of

what may so be placed before it must be determined by the

express and lmplied provisions limiting the functions of

such a meetling. The proposed resolution, in so fer as 1%

relates to the matters mentioned sbove, would come wlthin

the jurisdiction of an annual meeting as & necessary

incident in the transaction of business left in the sole

competence of such a meeting. As such 1t may be sald

-

to be aszssimileated Ainto the speclfic pnwer conferred upon an

- . +

annual meeting only and by inference to be excluded from

the jurlsdiction éf a speclal meeting under Rule 79, which
has no such express power to serve as the source of any
similay implied suthnrity. It may be that In certaln
circumstances & motlon of no~conf1depce could be dlsposed
of more conveniently and with greater dispétch 1f such a

special meeting could deal with further motters arising in

the course of investigations set in train by an annual

meeting, but if such a concurrent jurisdiction hsving its

~ ‘,S{—‘ ‘t %\'\U\
origin in an exelusive function emsestl=} to an annual

-

-

meeting, had been intended by the framers of the cobhstitu-

tion/oacnno
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-tion, one wo"ld expect some provision to that effect. It

is not, I think, a jurisdiction so clearly required for

businesgs efficacy that it should be impllied in spite of the

specific provision entrufting the msin subject matter

exclugively to en smmual meeting and the intentldn to the

contrary which may be inferred from that provision.

The next questicn:ls whether the
part of the prorosed resolution which relates to the re~

covery of allegedly illegal peyments from past and present

merbers of the Board (or its predecessor, the Manggement

Committes) is likewise beyond the jurisdiction of a specigl

general meeting held under Rule 79. The recovery of such

payments i3 clearly weeevewrebl- seperable and distinct

from a mobion of no~confidence in membera of the Board. T

con £ind no specific provision, as in the case of pro-

ceodings aimed at the removal of members of the Boerd

from offlce, excluding such g matter from the competence of

such o meeting'by asslgning 1t solely to another orgsn of

the society. For reasons glready indicated in snother

cormection, the Bosrd!zm powsrs of administretion ewd

control camot include =2ny exclusive esuthorliy te declde

|
whether or not payments made to members cf the Board in

.

pursuance of resolutions by the Board should, if 1llegaelly

made/...... '



mede, be recovered. Similsr censliderations apply In

regard to Rule 90, which vests in two members of the

Executive Comnittes the functlon of reppesenting the

s;ciety‘in all legal précoedings- As they ?Euld also be
menbers of the Béard, this provision cannoti apply wheras

?he conduct of the whole Ecerd is being impugned. Rule

90, moreéver,'does not provide thet the Executive or eny
two members of 1t may decide whether or notlto ingtitute
or defend legal proceedings ;n behalf of the S;ciety. 1t
merely authorises two members to represent ths Socisety in

such procesdings. Ordinarily the Bosrd would decide

whether or not to recover and instruct the BExecutliva
]

accordingly., But where, as here, nsither the Lcerd nor

the Executive can sct, the question arises whether the

members in general meeting may cause to be carrled into

effect the indisputsble right of the Socliety to recover
what is vaysble to it. In my view, having regard more
perticulerly to the measure of residuary pewer which may

be said to be vested in the members assembled In general

meeting, there is no other body creasted by the congtltutlion

which could more properly do so» It ls argushle that the

- -

recovery of such payments coulé te left In abeysnce untll

the members of the Roard vacate or are removed from offlice,

but that would mean thet the Society would be precluded
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from agserting its right to recover such Llrreguler pey~

ments in a court of lew, unless it got rid of the merbers

- - -

of the Board, ond 1t may not consider 1t necesssry to do

s0s» There may be a bona fidddispute and tne members of

the Society may be quite content to leave the members of

the Board in office, whatever the outcome of the proceed-

ings mey bs. I can find no reason why the Soclety should

be forced to slect either to sbeandon its claim# to the

- -

money or else to heve a new Board constituted. In the

~

absence, therefore, of a specific limltetion In this regerd

upon the functiona of 3 general mesting, either annual or

specldl, it would seem to be within ite.competence to deal

with a proposed rcsolutlon almed at tho recovery of the

-

payments 1ln question. In my view thls part of the prorosed

( :
resolution would not exceed the juriscistion of & specisl

meeting held under Rule 79. it is conceded that the

exception should not be slinwed unless the whole of the

proposed resolution would be beyond the powers of such g
meeting.
watonn

in my v:::m the appegl should

sccordingly be dismissed with costs.

Lo
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IN THE SUPREME COURT OF SOUTH AFRICA
(Appellate Division)
In the matter between:-
CAPE UNITED SICK FUND SOCIETY AND OTHERS PLAINTIFFS
versus

THOMAS GEORGE FORREST AND OTHERS RESPONDENTS
CORAM: Centlivres C,J. Hoexter, Steyn, Reynolds et

Brink JJA.
HEARD: "’%ﬁé Deveeens DELIVERED.":’:‘/.’/?'.é. Fhes

JUDGMENT ¢

REYNOLDS. J.A.

In this judgment the filrst appellant 1s referred to

{

as the Socilety, the other appellants as the defendants, and
the respondents as the plaintiffs. The relevant rules

e

the Constitution of the Society are set out in the judgment of]
the Chief Justice. From the allegations in peragraphs 4
and 5 of the Declaration, it appears that an investigation
CommitteelWas appointed at an adjourned Annual Meeting of the
Society held on the 4th of Jyne, 1954, that the Committee
submitted its report at an Annual Ganeral Meeting on the

22nd April, 1955, that after some discussion a motion by the
Chairman of the meeting, (One of the defendants), that the
report be referred to the Attorney-General was defeated, that

immediately after that the Chairman declared the meeting to be

.%.I‘.Cont'd/g'.
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closed and did sc wlthout affordifig the members present at the
meeting an opportunity of voting on the report and certain re
commendations made therein. From para 7 it 1s clear that

¢
the report recommended that legal opinion should be obtained
as to the legality of payments to members of the Management
Committee or Board of Management, past and present, and that
in the event of these payments being advised to be illegal, 1
whethwr these amounts could not be recovered from these
members, and action takento to rémovo these members from
their office. In view of the fact that the report was thus
not considered at the Annu#l Meeting of 22nd April, the plaine
tiffs used Rule 79 of the Soclety to request that a Special
General Meeting be held to consider whether the Committee
should not be empowsred to teke legal opinion in terms of the
recommendation of the Committee already referred to, that this
opinion be obtained at the expense of the Society as to all
matters arising from the report, and that the Infostigation

Committes should report back t@ the Special General Meeting.

Taking the first resolution sought to be passed by
the Special General Meeting, it will be seen that this was only i
)
to empower the Committee take legal advice on the information

revealed 1In the report on matteras which had not been discussed

esesseCOnt ld//5



at the Annual General Meeting owing to the action of the
Chalrman al ready set out, further, that this wasto be doﬁo

at the expense of the Society smd the Committee was to report
back to the Special General Meeting. It 1s contended far

the Society and defendanta that a Special Genoral.Meeting hag.
no power to pass such & resolution, that the advice be taken
at the expense of the Society, that it would accordingly be
useless to call much a meeting, and so the refusal was Justi-
fied, The fact that the resolution proposed to be submitted
Fo the Special General Meeting required the Committee tw

report back to the Meeting does not seem to figure in this
objection. This portion of the resclution does not seem to
mean more than that the Meeting should be told of the result of
the obtaining of the advice, and doegg;f necessity ret mem that
the Meeting would do more than consider the matter, snd decide
whether the advice warranted the matter being again laid before
an Annual General Meeting which would then have the guidance

of the legal advice in deciding what course it would take,

The reference to the removal of members of the Board makes

that even more clear for only an Annual ngeral Meeting can
exercise that power under Rule 87, The whole guestion
really comes down to whether a Special General Meeting can

authorise a Committee appointed by the Annual General Meoting

to take legal advice at the expense of the Society and for the

R .Cont'd/d,,. I



information of the Annual General Meeting, or ita guidancé, on

matters in the report of the Committee.

At the outset of his argument for the Society and

doéondants, Mr. Duncan pointed out that there 1s a great

difference between this Society and a limitadvliability chpany.
In the case of the Society the members by themselves, and gy a
necessary mujoritylcan change the objects and powers of th;
Soclety, whefeas the powsrs and objects of a Cﬁmpany are 1¥mitod
by those set out in the Memorandum of Association and can %nly
be altered in the manner laid down by the Acts relating to?
Companies. That 18 80 as regards the objects and powers %f the
two bodies, but there is a close analogy, at least, betweeq the
Rules laid down in the Constitution of the Society and t:hpn.I
Articles of Association which regulate the internal affairsiof
the Compeny. The Rules of the Society constitute a cont%uct
regulating the rights of the members against the Soclety an§

the rights of the Soclety against the members, as was roadi%y
admitted by both Counsel. In the same way, however, the
Articies of Association constitute the contract regulating ﬁho
same rights, leaving the rights of members against each othe;
intact. HALSBURY 3RD ED (SIMONDS EDITION) PARA 269 3 QU;HNl

AND AXTED LTD, VS SAIMON 1909 A.C. 442. On this question, at

least, authorities on Company matters will be applicable, th?ugh

it 1s always best, where possible, to decide the matter on tﬁe
+«Cont'd/5..
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language of the rules of the Society.

Turning to the Rules of the Socisty, 1t can ;caréoly
be doubted that the powers of Management conferred on the Board
are most extensive. Rule 46 1s very clear on this point,
and it is difficult to see how Rule 30 éan help plaintiffs in
view of the word "valildly" occurring therein. Thls may best
be shown by considering Rule 46, and then the meaning of Rule
30. Rule 46 conferring the widest powers on the Board is
definitely a term of the contract between the members of ﬁh@
Socisty and binding on them, is just in the same position as
& provision in Articles of ASsoclation of a Company conferring
complete management on Directors, and the position as regards

Companles 1s se8 out in para 602 of the SIMONDS EDITION OF'

HALSBURY where it 1s stated;

"Where, under the Agticles, the business
of the Company is to be managsd by the Directors and the
Articles confer on them the full powers of the Company subject
to such regulations, not inconsistent with the Articles, as may
be prescribed by the Company in General Meetings, the sharehol-
ders are not enablsd by resolution passed at a General Meeting,
without altering the Arficles, to give effective directions to
the Directors how the Company affairs are to be managed, or to
overrule any declsion come to by the Directars in the conduct

of the business,"

This statement is fully borne out by such authorities

23 the QUINN AND AXTED CASE just quoted, and SHAW AND SON LTp.

VS SHAW 1835 (2) K.B. PER GREER L.J. AT P. 134, |

.. .Cont'd/Eo.. .
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Hence the word "validly" in Rule 30 means only that

the Soclety can in an Annual General Meeting held in accordance
wda duawl ’uM~2§gﬁﬁﬁﬁﬂﬁé |

with Rule 83,vits constitution so as to give to the Soclety a

power to control the Board and that power is not yet in exis-

tence, Obviously a Special General Meeting cannot alter Rule

46, but that Rule can only be altered on due motion by members

|

|
asking for an amend-ment at the Annual Ggneral Meeting under

o aa mepig Summpned by the Roowil, umetsy Rk 2.
the termf of Rui;‘EQ; Ofcourse, 1t may be a question wheﬁher
the resolution now examin-ed really does at all purport to con-~
trol the powers of the Board. It may be that the resoluéion
only empowers information to be obtained for the benefit of the
members of the Society as to how the business of the Socio#y
1s being conducted by the Board and as to the legal effect of
that conducting of the business, and does not amount to control
until the Socletyy takes some action in'tho matter to control
and interfere with the conduct of the business by the Board.
Buﬁ in the view taken in this case on another ground, it 1§ not
necessary to decide this polnt and it is assumed « but assumed
only = that the resolution amounts to something more than gote-
ting information for members at the dxpense of -the Socisty and
is an attempt to control the Board, and would be a violatioé of

Rule 46 if it dealt with powers conferred on the Board by Rule

46.

But the eiphasis in the authorities is on the fact that

eeCont1d/7,.
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the Society, 1ike a Company, cannot control the Board, or Diw

roctors, in matters in which authority 1s conferred on the

members of the Board to manage the affairs of Soclety, or

Company. But here the Court is dealing with questions of ile
legal payments to the members of the Board of money of the
Socliety. By Rules 71 and 75 only stipulated honoraris can be
paid to these memhers, and the 111;ga1 peyments can only refer
to amounts in excess of the amounts allowed to be paid,

The fact tha? legal advicg is to be sought by the Board aéito
whotﬁpr the payments to members of the Beard are i1llegal cioarn
ly indicates that facts have been revealed in the report t#nt
thess have been payments over and above the Rules, and it is the
legality of these payments which is questioned by the Committee
and legal advice to be sought thereon. In thé report th;
question of legality 1s clearly raised, and alsq the power bf

i

the Board to make these payments, and the Rule in the Gonastitu-

twhad
tionveonfers any possible powers in the Board, is Rule 46,

These payments so questioned by the Gommittee will be referred

to hereafter as "illegal payments", It 1s quite impossible to

|
see how Rule 46 can confer power on the Board to make 1llegal

or unlaw=ful payments to its members certainly not make pa#-
ments in excess of those allowed, It would require strong
wording to cover that position and then, in any event, a quosbion
would arise as to the legality of such a power. Here there i?

.....;_cont'd/s...
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no such strong wording and it 1s clear that the right to make
such payments is not conferred on the Board., Consequently it
would not be necessary to enable this money to be recovered by
the Soclety that any amendment of the Rule 46 should take place
under Rule 83, so as to control the Board in regard to thbao
payments for there is no Rule in the constitution of the Socioty
giving a power to make these payments to'be exercised by the

Board.

Mr. Duncan rightly agreed that neither Rule 46, no?

any other Rule, conferred this power on the Board and that the
Board could be controlled or interfered with, in this respect.
His point, howsver, was that a Special General Meeting had no
power to pass the resolution now considered, for the constitu~-
tion gives it no power to act in the matter and to authoris? the
taking of legal advice at the expense of the Soeiety. He poin-
ted out that this cﬁ% is not a technical one for the
funds of the Society should not be wasted by every member, or
number of members, who thought a grievance existed, but only by
those who in the Rules are given the right to use the funds of
the Society in this way. He urged that thers wers other re=-
mediss, and that even 1f these other remedies wers not adequate

- which he did not admit - that was the fault of the memhar§

|

who entersd into the contract, as members, without making'prdu

vision for other remedies, and so they are themselves to blame.

...-.Cont'd/go.
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The remedies he outlined do nof seem very adsquate. Deﬁling
with them, it may be said that they may exist, but it doés not
seem very helpful to request the Board to take the opini;n in
a mittor in which they are concerned, and where they may elsct

to consider that the Special General Meeting has no power to

compel them to take legal advice.  Nor is it very helpful

that individual members of the Society, or of the Investigation

Committee, could take advice at their own expense, or to await

the Annual Gensral Mesting in April held under the provis%ona

of Rule 87, or 83, and either unseat members of the Board br
make a belated effort to amend any Rules, and in the meantime
the illegal payments may continue and the members of the B&ard
be "men of straw", or the annual meeting ;ay not wish to u;aoat
them under Rule 87, because of past services, even though ghtia-
fied there have been illegal payments. But unsatisfactorygas

these remedies may seem, Mr. Duncan is right in saying that, is

not a matter for the Court to remedy if the Rules do not provide

I
for more adequate remedies. The members are bound by thofr

contract, It remalns therefore to consider, whether as roghrd

illegal peyments as described, a Special General Meeting cannot

validly authorise an Investigation Committee appolnted by an%

Annual General Meeting, to take legal advice at the expense qf
!

the Socliety for the information of the members of the Spaciaf
I

Meeting, or all members, or for the information of an Annual \ 5

General Meeting as to whether, in law, the payments are illegal,

oooCont’d/].O.. |l
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It has already been indicated that here the Court is doaiing
with the question of fllegal payments or whether payments are il-
legal and with conduct of the Board in regard to those pdymonts
quite outside the powers conferred on it by the Rule 46 énd
8lght must never be loat of this fundamental fact. In dealing
with the question whether a Special General MQeting has p?wor
« |
to pass sucharesolution 80 that the resolution is valid, %t will
be best to consider (i) has an Annual General Meeting of the
Society such a power, and, (1i) Af it has, is there anything in
the Rules of the Soclety so distinguishing tho.powers of &
Speclal General Meeting from those of an Annual General Me§t1ng
that the Special General Meeting has not the power to authbriso
the taking of legal advice at the expense of the Society t§ the

extent set out in the resolution.

Under the Rules of the Soclety the Annual General
Meeting has to be held in April, but to some extent these
Meotings may differ in their composition. For an Annual
Go?eral Meeting, not dealing with a matter under Rules 83 agd
87, the gquorum by'Rulo 77 i8 50 members and 30 days notice Qf
it sesms required. It 18 not stated what majority 18 required
to pass resclutions, and it is not necessary to decide that
point. The quorum indeed is a small one, but that is the rule

of the Society, and by it the members are bound, and common

law does not snter into the matter. This meeting in this
sesoOnt 'd/llon
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Judgment will be called an Ordinary Annual General Meeting.
But if Rules are to be amended in any way under Rule 83, at the
instance of members, three months notice before the Annual
General Meeting has to be given of the motion;it has to be
signed by tharproposer and ten others, reasons for it have to
be given, and two provinciai counclllors must be present, and
the majority must be a two thirds on;, of the meotinglincluding
the councillors. A no confidence motion which will occasion
a displacement of a member of the Board under Rule 87 must be
made at an Annual General Mesting again two councillors must be
present, the proposer and seconder of the motion of no confidoncc
must give reasons when sending in the motion, and the najofity
must similarly be one of two thirds. The quorum of 50 members
under Rule 77, remains the same for these meetings. These
Annuel Generel Meetings dealing with a matter under Rules 83 and
87 will hereinafter be called plenary Annuel General Meetings
for they can exercise all the powera of an Annual Ggneral Mesting
but in dealing with a matter under Rules 83 and 87 have thé
Specia} conditions as to mejority, notice tgahiven]and apepial

powers as set out etc.

Dealing now with the powers of an Ordinary Genersal
Annual Meeting as regards any resolution or acts by 1t, 1t i=s
clear that its powers are restricted in two respecta. The

first is that it cannot deal with matters under Rules 83 and 87,
. ..Gont'd/IBu
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resolve at an ordinary Annual @sneral Meeting so to do, and
can squally validly resolve to investigate payments possiblg
illegsl, and resolve further that legal advice be taken at ;hp
expense of the Society as to whether the payments are illegal

| before litigation is embarked upon. The "furtherance of mo#bors
Interests in general" is one of the objects of the Soclety by

Rule 3 and to see that a Board dee s not act illegaly in such a

matter is obviously in the general interest.

The question really comes down to whether in tﬁe
Rules of the Society, the powers of the Special General Meéting

held under Rule 79, are so differentiated from those of the

Ordinary Annual Ggneral Meeting, that it cannot validly resolve

-

that legal advice to taken at the expsnse of the Socilety either
for its own consideration or for the consideration of an O;di-
nary Annual General Meeting, if 1t thinks this ought to be;dono
re a matter of 1llegal payment to itself, or its members, the
Board had no power to make. All the meetings in questioniaro
called "General Meetings"™ in the Rules and merely have an Adjoctw
ive before the word"Meeting" to indicate what meeting is r;ferroé
to, though the ordinary Annual Ggneral Meeting can only oc;ur’g
oseur once a year, Certainly the word "Special" as distinct

from "Annual" before the word "Meeting" cannot of itself draw
|

any distinction as to the powers of these mestings. 1In this

censes .Cont'd/l‘i.o
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resﬁect these Rules seem to bear analogy to the ususl General
Meetings of a Company, and these Ggneral Meetings of a Com?any
are distinguished by hawing before the word "Mesting'the dis=-
tinction "Annusl General Meeting", "Extraordinary General
Meeting" and "Statutory Meeting". But they are sll General

s F39 )
Meotings(GORE BROWNE 38TH ED PACGE _ PrOMONE—4FH-ED—BAGE——d ,

In the Companies Act they are dealt with under the same heading

and the distinction &8 to their powers must be sought in the
Act and in the Articles, whereas in the case of the Society ang
distinction éan only be founded on the Rules. | It seems, there
fore, that the Ordinary Annual General Meeting and the Sp{cial
Genersl Meeting would have the same powers unless there 1§ some -~
thing to the contrary in the Rules, which set out the contract
to which the members have agreed. It ia not énough to show
that there is some distinction drawn between the powsers of the
Spectal and Ordinary Annual General Meeting. The position
must be established that the matters withdrawn from the péwers
of the Special General Meeting cover the matter now in dinuto.
In one respect the Special General Meeting 1a the same infita
powers, or lack of powers, as is the Ofdinary Annual GOneial
Meeting, As regards powers conferred on the Board, by ﬁulo

|
46, neither of them can control the Board and can only gfvo

advice etc., or make requests, which are not binding on ﬁh.

Board. But, as indicated befors, illegal payments do not

l
......Cont'd/l.?..
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fall under Rule 46. Then as regards Rules 83i;nd 87, th;
Special General Meeting and the Ordinary General Meeting éfe
in identically the same positionf By Rule 87 fhé power to
pass a motlon of no c;nfidence in a member of the Board only
resides in a plenary General Meeting, and the position is the
same as regards a motion by a member to amend Rules under the
Rule 83, What is the position as regards other motions or
petitions dealt with at the plenary Meeting d® s not arise,
though it would seem that these Rules only reqﬁire the two
thirds majority in dealing with the motiodns of‘no confidence
or amendment of Rules. Hence neither Rule 83 or Rule 87 can
be relied on to draw any distinction between the powers of the
Ordinary Annual General Meeting and the Spechai General M@eting

under Rule 79,

Nor can any distinction be drawn from the q#ss-

tion of what majority is required to carry a resolution etc.
at th ual General Meetink, or one called by the Board under
Rule 78, or the one called by members under Rule 79. !

Fo !

All three of these Rules are completely silent as”whetherithe

ma jority is to be a simple one or a two thirdyone, and it is not
necessary to dedlde what is to be the nature of the majority for,

whatever 1t is, 1t 1s the same in all three Meetings and no dis-

tinction can be drawn.

...Cont'q/¥6..
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Next may be consldered Rule §8 to see i1f it effects any dife
ference between the powers of the Meeting under Rule 79 and:
Ordinary Annval Géneral Meeting. Both Rules 78, 79 and 80
co#e under one general heading in the Constitution of "Special
General Meeting", and for both Meetings under Rule 80, there
must be 14 days notice and only the items on the agenda can

be considered at the Meetings. The Board can call this
Meeting under Rul? 78 for any purpose it may think to be in the
General Interest of the Socliety. Rule 79, of course, deals
with the calling of the Special General Meeting by membess of
the Society. The way in which these two meetings are called
is different. Under Rule 78 the Bamrd just calls the Me etings
after 14 dayé notice under Rule 80, and of its own initiative
may cﬁoose the agenda for the Meeting. By Rule 79 the members
petitioning for the calling of the Meeting must number S 0,

the petition must set out succinctly the resclution, a depostt
of twenty guineas must be made, the quorum is 100 members,:and
only the propesed resolution can be considered. But, standing
. by themselves, the two Rules only differ as to the way in yhich
they are called, as to the quorum, and as t§ the resolution
having to be set out in the petition, whereas under Rule 78_it
1s sufficient for the items to be considdred to appear on t he

agenda. It is quite possible that the meeting called under Rule

78 may discuss more metters tham that called under Rule 79,

| ...Cont'd/lla'...
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but that 1s no ground for holding that the powers are differenﬁ
for each matter. So that these Rules, by themselves, giﬁe no
ground for holding that the powers of the two meetings differ.
Bpt'then-Rule 46 comes in giving the control to the Board of

3 .
all matter, confided to their control by that Rule. The effect
of that Rule is that the Ordinary Annual, and both the Special
General Meetings under 78 and 79 are in exactlj the same posi-
tion. By reason of the rule of law, already discussed in the
beginning of this judgmeﬁt, that the céntrol of the Board‘in
matters falling under Rule 46 cennot be interfered with by the
members in any meeting until Rule 46 1s altered, the Ordinary
Annual General Meeting can'only give adviee, make-requesbs etc.
in su;h matters and do nothing binding on the Board. The
meeting called under Rule 79 is in exactly the same position,
as to these matters falling under Rule 46, The meeting called
under Rule 78 is asain in-.the same position, for though the
Board calls the meeting and may ask for advice etc., such is
not Linding on it. Hence in matters coming under Rule 46’eva

there is no distinction between the powers of the Ordinary

Annual Meeting and the Special General Meeting under Rule 79,

nor indeed the powers of the Meeting under Rule 78. A fortiori
there 1s no distinction between the powers in regard to a matte:
not coming under Rule 46 such as the present question of 1llegsl

payments. Hence Rule 78 cannot be héld to show any distinction

.. Conttd/18,.
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between the powers of the Ordinary Annusl General Meeting ahd

that of either a meeting called under Rules 78 or 79, in the

matter of these payments.

There remaims Rule 82 to be considered to see 1f it
effects a distinction between the powers of the -Ordinary

Annual General Meeting and the Meeting called under Rule 79{1n

regard to a matter such as the present, By Rule 82 the

Board has the power to call a "General Meeting" after thirty
|

L}
days notice for the purpose of altering the Rules. "Geneﬁafy

is not defined in any way in Rule 82 and the remainder of the
» i
Rules do not give the quorum for a Genersal Meeting , as sucq.

|
But the words may mean one or other of the meetings for which

the quorum is given . It 1is not, however, necessary et all to
|
decide or consider this. Both Rules 82 and 83 in the Cons%in
N
tution come under the one heading "Alteration of Rules" and py
|
their terms are confined to the alteration of Rules. They |
!
give the powers to alter the Rules and the procedure, but ha;e
nothing at all to do with any other powers, and do not in any
_ |
way touch upon, or define, or limit the powers of Annusl or i
Special Meetings dealing with other subjects smich as the pre#ent

one, No distinction can be drawn from elther of them as to:

any difference of powers of the Ordinary General Mesting and
|

the Special General Meeting under Rule 79, when dealing with | the

present matter.,

+sConttd/18e's
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Then Rules 48 gnd 53 must be considered. The for-

mer says that certain members of the Board "shall be elected”
at the Annual General Meeting, and Rule 53 says that a vacancy
in the Board "shall be filled by the Board"™.  Ths Special
General Meetings under both 78 and 79 are no£ mentioned as
having any such power,.and it may be that they have no such
power. On the other hand 1t may be contended that suchla
.view might have cur;ous resulis. The object of the Ruleg
;8 and 53 may be argued to be to ensure that there will always

. gl
be a full Board, and thdt is why "shal? is used, the Rules, axd
what will be the position if all the members of the Board
resign without nominating successors, or all members are in-
volved in & common catastropheg$éﬁless there 1s some powsr in
the Special General Meefing in that event; must the Annual

Meeting in April be awaited? But it is quite unnecessary to

decide this point or consider whether the case of ISLE OF WIGHT

RAILWAY CO. VS TAHOURDIN 25 Ch.D. 320. has any bearing on‘this
peint. It will be assumed - but assume@ only -~ that there 1s

a differepce in powers on this point between the powers oﬁ Ordie
ﬁary Annual General Meetings and that called under Rule 79.

But that wilil not help to draw any distinction between the powers
of these two meetings on the matter now in question. T#ttq&b
fact that there may be a diffserence in these powers on one point_

does not decide whether there 1s & difference of powers on ano=

L X I} ocont'd/20.
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ther point. That is particularly so in regard to the qlec-
tion of officlals, like members of & Board or Directar s, which
are usually elected at Annual Meetings, whatever different;

powers are glven to other meetings as regards other matters.

So that on consideration of all the Rules, 1t

seems that there is no distinctions between the powers of fhe
|

Ordlnary Annual General Meetin%'and that celled under Rule 79J
in regard to the matter now in question sven if there be some
distinctions in other matters, though the distinctions dolnot
seem very great. That being so, and both of these meetings
being General ones, it 13 difficult to see how there can se
any distinction such as reduces the powers of the mmeting
called under Rule 79 tq mere advice on matters not falling
under Rule 46. Of course it has been pointed out that the
quorum required for a meeting called under Rule 79 as a Sﬁecial
General Meeting, 1s larger than that requiredvfor the other
General Meetings. I do not think,.however, that any deduction
can be dfawn from ggg;fact that the meseting called under Rule 7§
has ény lgrger powers than the other meetings, for, despite the

larger quorum, that meeting would still not be able to control

the directars in matters falling under Rule 46.

Sinee there is so 1little distinction between the
powers of the Ordinary Annuel General Meeting, and the Sppcial

s e .Cont’d/zl.
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X one called under Rule 79, may be conteﬁded that this logically
means that this Special General Meeting can even take action &t
lawho restrain the actiong of the Board, or recover the amdunts
which are illegally paid. . There would be nothing very3
8trange or startling if it had that powes. If the Annual
General Meeting in each Aprll has to be awaited before action
1s taken, the illegal payments may continue and the members of
the Board, or one or more of them, may be "men of straw", or
else their financial position deteriorate in the meantime.
But 1t 1s not necessary really to consider that point. The
resolution under consideration &oes not in any way authorise
legal action on behalf of the Society or any kind of action.
It merely deals with the case where the Society at an Annual
General Meeting has authorised an investigation, when the report
of that Committee has come up before the Annual Generzl Meeting
when it was not accompanied by any legal advice as to the lega=-
lity of the payments but only a recommendation that such advice
be taken, and when the Chairman of the meeting closed that
meeting without allowing any discussion on the report, save as
to forwarding the papers to the Attorney-General. That can-
not conclude'the matter or prevent the report being considered
in the future by an Annual General Meeting. The Committee
of Investigation, or one of its meﬁbers, can bring up the
métter again on due notice,. Any members can do so including

s oContvd/gz.
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those who asked for the meeting under Rule 79, nor 1s there
anything to prevent the Special General Meeting itself bringing
the matter up again. Tt would be of much importance at any
future Annual General Meeting, considering the report, thét
membars should know the effect of the legal advice obtained,
even 1f the opinion itself be not disclosed in full, and that
would most likely influence the voting. Indeed persons re-
quiring the report to be considered at the Annual Meeting‘may
glve notice of a motion under Rule 87 of no confidence in}the
Board, or some members of the Board, and legal opinion as to
the effect of the actions of the Board would in all probaﬁility
influence the voting one way or the other. There is, there-
fore, the position here that the Special General Meeting,:if
the resolution were carried, would only have used the funds
of the Society to get information at the expense of the Soclety
as to the legal position, énd this Informetion to members shoull
be aqleast at the Annual Meeting in the interests of the;Societs
It is difficult to ses how the Rules of the Sodiety reduce a
Special General Meeting to such impotence that, pending the
calling of the Annual General Meeting in April, that Genersl
Meeting cannot even authorise the Investigation Commidtee to

|

get advice at the expense of the Society where the inforﬁation

contained in legal advice may influence the actions of the

Annual General Meeting in preserving for their right purpose

Csvas ocont'd/aa.
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I come to the conclusion it would be within the power of khe

bhe fivec- pot

-
Y e

Special General Meeting to consider and paéqnix as 1t stahds,

and therefore the Society and defendants could not refuse

to

act under Rule 79 and call this meeting. It 18 with some

relief that this concluslon 1s reached so that the members of

the Soclety,-acting within the terms of the Rulss, do not

to leave the matter over until a General Meeting in April

cannot even take steps by the getting of legal advice to warn

the Board as to the effect of 1llegal actions. It seems

me, with respect, that COTTON L.J. expressed the position

in the ISLE OF WIGHT RAILWAY CO. case where, in dealing w

have

and

to

well

ith

the powera of refusing to call an extraordinarj meoting under

the Compenies Acts, he said:

"It is a very strong thing indeed
prevent shareholders from holding a meeting of the Compan

where such a meeting is the only way in which they can in

to

o

tere

fére 1f the majority of them think that the course taken by the

Directors In a matter which 1s intra vires of the Directors is

not for the benefit of the Company".

LINDIEY L.J. and FRY L.J. were equally of the same

view, and it seems to me that these views apply a fortiori when

the meeting required to be called 1s, as here, to deal with a

matter outside the powers of the Board, when the Chairman

the Annual Meeting has prevented the matter being discussed

at

. there, and where legal advice 1s information which the membersr

esessONnt 'd/2‘5. .
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should have 1f the matter is again brought before anlGeneral

Meeting, as 1t can be, to consider what action should be taken

in the matter, including indeed the moving of motions of no

confidence.

The second resolution stands on a different|
footing. From the Declaration it appears that the resoiution
is for the disclosing not only to the Investigation Committee
but also to each member of the Soclety of the actual full:opi-
nion of Counsel, as being a document belonging'to the Society.
As regards the disclosure to members, at leaét, the resolution
would infringe Rule éﬁ which only gives members a right to see

Thatugh ach i, Monssk Bostr
the minute Books’~”“#ﬁithout an amendment striking out thi's
portion of the resolution, the resolution would to that extent
be invalid, and the position would be quite different from what

it was in the ISIE OF WIGHT RAILWAY CO. case where the Court of

Appeal held that no amendment was necessary for the resolution
to be considered by the Extraordinary General Meeking. It is
however,- suggested that if the Special General‘Meeting had| been
called, an amendment could have been made to make the resoiution
a valid one. Som; colour may be gilven to this view by a!pas-

sage in SIMONDS (VOL 6 PARA 683) where it is stated:

"Any amendment fairly arising on g re-
solution which 1s specified in the notice of the meeting and wid
in the scope of the notice may be proposed and passed at tﬂe
meeting, and the Chairman has ho right to refuse to put suqh

b ocont'd/26. L I
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an amendment™,
The authorities quoted in support of this statement,
however, make it clear that this passage refere to what méy
be done at & meeting called to consider a resélution whic? was
a valid and intra vires one in the original form in whichlit
appeared when the petition for calling the meeting was lodged

with the Company. Buch a case was HENDERSON VS BANK OF

AUSTRAIASIA 45 Ch. D. 330 C.A. where the original resolution

in regard to which the Special Meeting was called was quite a
valid one which.the meeting could pass, and it was merely £eld
that the regolution could be amended at a meeting that wasz
actually duly held. The position was the same in the o?hor
authorities supporting the passage in Simonds, which reall& onl;
deals with what may occur at a meeting validly and actuallf
called to consider a resolution valid in its original form.

But the positlion 1is quite different when the original resolptio:
or an integral portion of it, 1s quite outside the powers o; the
meeting sought to be called. Then the officials of the So%ietl
or a Company, do not knew whether a proper amendment will b%
proposed at the meeting, if it is called, for those petitioning

for the calling of the meeting, may refuse to amend it and in~
}

8lst on the original resolution being passed, and thus the c@l-’
ling of the meéting becomes useless and abortive. Hence 1t

seems to me that the Soclety and its officials could legally
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refuse to call the meeting to consider this resclution.

This also settles the matter of the Third Resolu~
tion, which 1s admittedly altra vires, in so far as it contrae~

venes Rule 71.

In the result both resolutions two and three were
ultra vires the_Special General Meeting as the Constitutign at
present stands, but the First was Intra vires and the meeting
should have been called to consider it. If all three resolu-
tions were integral portions of one resolution, then the éocietj
would not have beéen compelled to call any meeting to consider
even the first one, but that first resolution is separate and
distinct from the others, and their invalidity would not affect

-1t. (SIMONDS VOL 6 PARA 682), and so the mmeting ought to have

been called to consider it.

The exception was correctly taken to the Declara=~
tion as a whole, and so even allowing for the fact that two of
the resolutions were ultra vires, yet the Declaration does fe-
veal & cause of action as the Society was compelled to ¢all the
meeting, as regards the Pirst Resolution. The position ié

the same as was the case in SOUTH AFRTCAN RAILWAYS VS WARNEKE

1911 A.D. P.657, In that case in the court a quo, the piain-

tiff sued for the damage alleged to be suffered in the loss of

his wife owing to the negligence of the Rallways, and he claimgd
|
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damages on the two grounds (1) loss of consortium and (11i)
loss of the wife!s help as a housekeeper ;gd her assistance in
bringing up thé children of the marriage. The Court a quo
held that he was entitled to damages on both grounds andlover-
ruled the exception, but this Court decided that he was ohly
entitled to damages on the second head, and not on the first
one, but dismissed the appeal and the exception to a Declaratio
8t11l revealing a cause of action on the second head. I' think;

therefore, that the appeal should be dismissed with costs.



