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(Arpellata Dlvision)

In the sotbter ol :-

Coram:Centlivreg, C.J., Sclreinsr, Reynolds, Trink
et Bevarso, JJ.4.

4

' AT ~iga
Te~rd: 21st Sertember, 15€. Dol vered: —~3 -9 3
SULUDGMITE
SCIMEITER J.A. 3~ At 8 circult ceourt vrial pres--ed

ovrr by WILILANSOW J. the arrellant was cenvicted by th?

0& th_‘: 'r;..\u"-.‘t.'c—'r'w "‘d‘ 't\u:{i w;fev
jury and was sontenced tn death. Thereafter an appi 3~
nh

~

tion wes uede on I'ls behelf tn the triol judge for the
mating of a sp2cinl entry 8nd uop ' on-rve'len oo 2
gu-1.len ¢ 3 . Tcur prits ol Ll SRV NP R o o

v Jused by tue lesrnad judge bul werc gersnised under the

provisionsd of sectian 363(6)(1iL) of Act S€ o

=3
<2
WK
(4]
L]

te snecisl eniry and the
questicn of law relatsd tn whet hrurponed ot l.r ¢ nviciuirrn
and Before grn.-~ncs. ..y ralevaent pert of t'a rec-ra
reacs:-

"Mhe Reglatrer: Are yeu a_rccG dmon o verdlct?

Forenrn of She Jury: “es.

Rogistrar: Is that unsniicus ?

Foroten, cove .
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Foreman: VYes. Guiliy, but the Jury would 1ike ivlercy
t§ te shown. - .

By the Court: You de no* i’.? sxtenunting circumstences?

Forsman: The gentleomen of the Jury wartod me to put it

thet wev: The map is guilty, but just sesk the

Court to show mercy. They wanisG me o nub
it that way. "

WILLIANSO™ J. tlhew,.oddressed the
cppellant, saying that the jury hed rcun;;him guilty
end 3¢ nede o recommendablon to mercy. Cn thst verdlet
he sald that tlrere wes only one sentence which he could
pess, but Ghat the reconsisndetlon would Le frrwarded to
trhe gusroritios whe decide whsther thé senberce should
Vg carried out or nat. Tre lesirnsd judge wnisn procceted
to ponas gsntence of Ceath.

Thikpecial enbry relses bic
guastian "iktetior the lsarned judge efter the jury had
"reoturned the verdlict failed uwc oeaqulre or to enculre

" yith sufficlent clarity from tre jury—wLa# the verdict
"was and/or whether in view of tie nuiiguous and inde~
"eisive answer the learned Judge failed tn' Instruct the
"jury bte cavsider the mettor In terus ol ssctiomy 144 and
"148 of fAct BG of 1955M, T @ lmrortant pert of the

tiﬂ-.D//‘ " e e e



tuo sactlons referred to is that part of sceilmn 145¢1)
which provides thst after tre jury havé siver thelr ver-
aict "bur jualge way ask them such quesilons ss r 7o

L4

"nacessary ue cusorboin what Shelr verdict ig,t

LD

|
g

reads, "woebt'sr tre lcarnea julge was crrict in Inbep-
'preting the verdict ~f tre jury -s one of guilty with-
Mout cabenuetla; CirCCmﬁtﬁnCuS 3nd wichkler in cn-gacuenee
fireroof tre learned judge errod in sbtaling trhet the ssld
Hyopalet 1art 10 discretion inm fuagose a gentence other
M, on tiie death sentence.”

Tho cursilnsg ol law thus odvancos

j.Jr'y"S
the contertlon thet the j—twets verlilct, properly irter-

&

preted, cmountsd 2 finding o extenurting circumstorcas,
"

while tre sLecicl entry asssumes thet this 5 not so but
makes the »tluission tre* tLe ver ict was oulliguous ond
should rave beon clcored up by furthser questions from
tte lscrnea jutpe, in which event, it Is susrested, it
woula, or .ight well, heve appesred that tre jury o~d
intended to brlng in e fiading of extunuetlng ¢lrcum-
stancaa.

for tha pro,or ¢orslderntion of

thesa/seee..



these polaots it L. nocessary bto TMeke some brisf rerercncg
oo tre Jectz of tle cose and to the 1esrn§d judge's sum-
ming up. Thue appellsnt met Tlu deceased whlle he wes
in the arny ond stationed at Pochefstroom., After re bag

been Glgcherged from i~ 2rmy s unfit for willtsry ser-
vice he obtained employnert z% Ssunlburgs e Lecome
sngaged to the decessad sbouf July or August 1958, with
Ler perente! consent. "ot long z2fterwsrds they were
married wishoul "sr parents! consent and rer frtler ceue
from Potchofstroom to Ven der Iyl Park, . ere tle appol~
lant and the Geceased were living, hlt the formag’in the
face anc took uhe latter, sivill 2 minor, svay with 'lmx.
The appelisnt followed the deceased to Potchralstrcom anc
Jor so..c Geys arpears to have Leen in a state o conslider-
ablae gnsettlement. i'c »ave evicdence t; g #£2efF atfect
thet he hrd heard storles of ths Gecoased's unfaithful-
negs to rim ené sven Lhat ste 'rd Lerself sunmitted 1t %o
him. During tha faw Joys belnre the murder e moved beck
and forth nebween Potchefstraom and Van aor Pyl Prrk.
Accorying to -im it was two or tlihree d;ys before the 1llth
avent ey thet Le went to Vereenlglng and Unught a .25

Plstel and avuunition. On the 11th Yovexker tre deceased

was d~ing some shopping in Potchefstraom with g frisnd,



Irs. Doths. Ab grout 1 p.m. they croasea uie stroot

to g9t into L¥s. Iptha's cap, from vuc right-"and 3lde.
Tho deceased ot in first and moved along tk9 seat pragt
thie steerin. wheel; 1rs Boths followed hér into tla
driver's seats At the camo momont tize sppell~-nt got

into the car from the left-hend side znd sat down next

to the deccased; e hrd tle pistel in kis kand and
threatuned to sheob .'rs. Cntha :i{ she Cid not drive tic
cer away. She did no*, liowever, Go so and, after perley-
ing with the anpellani, called to two ccouaintances
across tre strcet and jumped out of thofcer. As she did
so ths appellevt Tirsd four shobs in ropld succesiion.

7e fired t4c first three into the deceased's chest
cousing fotal injurles, ond the fourth into his own left
templo. That Lo hed planned to uill the dcceased snc
himself sppesars cleasrly from the fact c¢hat In the poclket
of a jeckaet 7ound in a room thst he waé occupylng on the
riornlng of vi 9 murder was frund a leftér written by him
and addresseq te the deceesed's prrents, In wiich he
charged ibom wioh being the couse of the Gecessed's ceeli
and his own.

At the trial medical eviderce was

cslled on * ghglf of tie eppellant with Tre object of

. . ’
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showing that 2t the tlme he committed t'e:murder he wad
of unsound wind. The evidence wes to t!'s effect thet ho
was suliering irom g form of hysterin but was not certi-
fiable under Lhe liental Disordors Act. The suuing up
was coanccpned in the maln with thlz defence.

In relatlon to extenuating cir-
curistances the learned judge, in mentloning the possible
verdicts at tlhe com encement of his suuuwiing up, sald,

", hen you woy find this, that ho did comﬁit the act, that
"he is not proved to you on e talsnce o: prora-iliilias
"te have Deea Insane, Lut you [ind thatlthere are cir-
"cumstances surroundling this shnoting aﬁd lcedling up to
"this shooting, which indicete to you tbat he mey, while

"not insene, hsve nevertheless been mpved Ly, alsturbed

by unioriunnte things thot }lad herponed and generally not

f

1!

have been so blaumewortby as an individual who delibterate-

1y shnots f»r no reason. You could then 1lnd blm guilty

" of the crime but find that there are cxtenusting €lrcum—

"gtences, Tiat verdict would ke tiien, 'gullty, but we
"find oxbtemurtlog circumstences®! If wou find thet, you
"must Tell me why yecu found thot - on what you found
"tlat thare were extenvating clrcumstances, or te use -

AT S



"the Afrikegns term, !versagtends ouws="aandlglhiage.! 1
After cosling il the i1scts of the
cogse anl tle evideunce cf insanlity the learned julge men-
tionad the pnsition &f & verdlct df gulil¥y of wurder
were returncd. "Ihen," he sald, "ia biet event arises

Mthe Further conaldoration. I have Told jou that wou
o

[

"can bring in & verdlet that in this casa, altbough the
Mian ls guilty’of murder, 1t 1s 8 ¢asd whure there ars
Pexbenue slng circumstances wholch may so have allacted
Phim that his guilt, his blamewerthiness, is 1n some way
"diminlshed tocausse nf the disturbed state of :iind,
"peceuza of jealousy, becsuse of ruraurs vhich he bad
"heard or stories that had besn put 1n 21ls ear, perhaps
"poisonous or untrue stories, but neverteless storles
"which he may have bolisved, beczuse of what he thought
"was 8 posulbility of his losing this [Irl through the
"father having &l.o mgrilage ennulled, becouse of that
"then 1n some sort of haste or somd sort of temper
"arising out of some sort'of jealousy, or hevVing tcen in
Mo disturbed stoele of mind (not sufficiert 4o show that
"he vag insrae) but sucficient te show that 5is conduct
"was not as blereworthy ss 1t might heve been, ¢run in

"these/eein..
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Pthoase circumsatencsg you can say wiet there are cabenuetln
ficircumstences, Tra result nf what you ©ind of Courge
"does not concern you = Thet crncerns me."

T'e lserned juGse concluCed hils
sunaing up by repeating the possible verdicts and)apropos
of exlonuating circumstances)said, "Tkon‘I would 13ve
"tho roreman of the jury btn tell me why Uhere 2re ex-
"tenurting ¢ircumstances .« I havo indiczted to you the
Msops of Circumsteomnces you can censider; cnything can be
"considered which cen stow that his conduct wes not as

Lo
"ylsmoworthy as it might/orcinerily. The foct t'at he

pires

"whs subject to those emotlons, the fret thet he might

"hove telleved thege stories, or thet thoy might have

Myeen trus, ors circumstonces.'

T kave set olut in full what the

learned judge told the jury on the subject of extenuzting

civcumstonces vecause, in tre first nlacao, it shows thet

the jury werc fully i-gtructed as te the sort ¢l con-

siderntions they wight teoke lnto sceounS In aecising

whether to find extenurting circumstonces. On this
aspect o1 the metter no objsctlion to tue suuming up was
or could ~~ve beoen gavanced.
+
A feature of the summing Vp
mk[aavs

to which attentilor should Fe drewnhln tre prgsages



which T havo Guotod. On two occaslons the learned Judge

3

told the jury that 1f extenusting circunatances wers
found they would have to furnlsh reas;ns for the finding.
That wes not ir accordence with sectién 141(2) of Act

56 éf 1655, which provides that if the jury atete that
in tholr oplnion trere are extenuating ci;cumstances, the
judge mey require them te specify those circumstances,
The provislon does not contemplate tliat the judge should
tgll them in advence that 1f they find extpnuating cir-
cumstances he will reouire them t; specify théstclrcum~
stances, let alone the reossons for thelr findlng, whicé
wore what the lesrned judge seld he would ask for. It
may well be that the legiclature did nrt want the jury
t; be deterred from flnding extenuatﬁhg circumstances

by the knowledge that the judge would requlre them

to specify those circumstencos. Such deterrence
we s déubtless far from the mind of the 1e§rned judge

but the risk of its happening will be avoided 1f the
sequence provided in the subsection is adhered to. If
ﬁhe jury f£ind extenuating clircumstences anq are unabls
to specify the circumstances in zsuch a way as to con-
vinco the judge that the finding was fustified he always
has the rower to give effect to iis own view of the

matter (Regins v. von Bell, 1953 (4} S.A. 552).

Bl}t/.’..ll



Put of more direct iluipcrtrnce i tre
Geclsinn nf the rresent arpoal is tle fact that tte leesrnsc
julge ¢1lé rot explaln to the jury that if they found ex-
tenunting circunstences *ris wnulu empeer %im to impose
a senience olher ths» desath, while f they did neot .ole
such s firding he would heve mo optlon but to inunse the
doath peraléy. Indeed, from one o7 Lo prscnges quoted
above it sprosrs thet ©tlin learned julge btold the jury
thet tlcy wero not corncarned wlth tio rasult orf trelr
finding, If vley icund e-tevu”ving ¢ lrcunstenceas. Counsel
Yor ibe Crocwn su.ported this remmrk of e lzernsd juiye
and contended thot it was undesirable tLgt th e jury

is
should he told what tre efisct/of o finding of extenurting

B
circu.ntences, Pecrusce Lt .lght lesd them, wesklv, to
find oxterusting ¢ircuamztr-nees on lnsufliclent greunds,
in srder 5o 4h..ik Lr~ hurden of seling o uecizien thet
Wwould renGer b e Geath sentence iroviisbls. Tut urlras
the jury uadesstands wact ths gfeet o 2 {lindling of

3 : i

exnbuanuatiag cilrcunetaneds as, tl: possinility rerises th-g
they may mo’ apprici-~te tua lngsrtence ol tr~ CQuuy whicw
the 1y impnees upon them In this 2e_~uG. One hes to

cor.ldor tho gueagllon whether In t»ae presont cese tha

N E s 7 A
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jury may no* love felleg U~ uso 17" caPression Meaten-

unitag circusstrncos™ fep the very recson M Loy ald

net roalisy wl.at TeBortsnt crilsequerces 2 Linding o”

seanctances mer “nve.

O
LN

catmuatlin
The question of i~w rGSGTVOd ana
the sneclal entry op cdnv-alzntly be derlt with to-

gether. ~u .3 laportant te reallsn, et is clsar from

]

the merslen of che recepd qunted % theo bng

e

aring of
this judgment, thet &g jury wers csking the lacined
Juige htn le. aercey In Lopoalng tus sentonce; thor .ere

not csliag “iw Lo &°¥sy canvel o ccraredotinm to tho

.

TxclUuvivo. It seelms th follow thet L°'f ~» Lhsy hird no
a;preciation of tho fact Lkhat the juage was o 11xel o

lmpoce tlie death séntence unless they expressed t!e

|
opinlen thet Ulero wore extenuating clreuasiances,cr

else, despltoe the lanpurge used by tle foremon on thelr

instructions, they ilist have intenced to convey tlereby

the same mosning ¢5 ° finding of exbtenuating circumston-

CESa Counsal for the appe]lant diSﬁVOWeC any 1ntentﬂon

of comtending that in every case in which a recommende.lg,
vo mercy is attaclied Ly .Le Jury to thelr finding of

‘gulléy rn & nurder cs3¢, the recommoncobion should be

G inl - S . .
construed cs 20 eXPrasioen of cpinion tha% thers arg
A

»

&
ontenuateny/s.e. .,



extenvating circumatances. In biis CoUNsSel wag quite

P

corrcct, for 1n some ceges such 8 rociifiiidation waunle
clearly Le intended as a message whic: btie jury wished
the judse to ¢tonvey to the Eiccubives BUt where, ss here,

the jary e3zgeed ngks bthe jud e himself ©o show mercy

In impéslng the senbtcnce, the requoest can only hicve g
sensible weaning if it smsunts to 3 fluding ;f o> tenya bing
circunstances ~ unlesc, indesed, the poLsitility men-
tipnad ab;ve exicts, thst the jury were uUnawasre of the
purpose and eifect of a finding oi extenuating clrzu-.stan-
cese I am Giasposcd te the view that the propar inter-
protation of the jury's veordict in tials cgse 1s thst

they icant t; £ind, end so, in reality, did find, ex~-
tenuating ¢ lrcumstances. Bus, if that wss not thelr
meaning, thers must have been & misunderstsnding on thelr
rart as Yo what they "ore being osked by the learned

judge to do; they could nnt heve understood that there
might‘ba, or might be held to be, a2 serious gifference
botween a finding nf oxtenueting clrcumstances and a

recquest to the judge to show mercy in imposing the

ng it rust

b

sentence. If there wast/ thls misunlerstond
have arisen tecause the lggyned judge dic not explsin

‘-‘}b.at/‘ PR A
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what the result of s finding of axtenuating circumstances

Unnt

15, but actvally toldé them they were not concerned with
()3
what the result uig’t be. Especislly in view of that

remark the learned judge should net have besn content

to put uhe questlon "You dn not find extenucting elr-
teumstences ? ", but shruld hove made guite sure that

they uncerstood the differenco Letween a findlng of

extenuating clrcumstances and an sxpression amouncing te

o‘-‘-.dt

vl

no more than a recnrrencetion/%e mercy snculd be siovn
by the Exscitlive.

it follows that either the

guestinon of law must be enswered in favour of the appel-
lant, or 1t must be held that the fzilure to clarify tho

verdict was, 1in viow ¢f the terms of the suuming up, °n

irregulsrity. On sither view the course should te fol-

J.

lawed thch was followed in Re./ine v. von Zell (1953(3)

S.A. 302). A foir 1idpa of the clrcumstences which 1t

(]

mu

¢

t be presumed thet the jury would have spocifled csen
be gathered from tle pascages in the judgment which I

have queoted.

The appeal is gllowed in part.
The conviction is cnnfirmed but 5he scntence 1s set

aside., The case is sent back %o the trlal judge to Ppass

sentence ailresh s If the jury hed found extenustlng clr-
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cumstonces and hed specifisd them es being.
(1) tie eppsilant's mentel unbalance and hysteria;
and
(2} his disturbed state cf nind ari ing from his
foar that his marriage might heww be annulled
and frﬁm big sugplcion thet the deceased had

besn unfeithful to him.

Centlivres, ¢,J ///::)
Cw\,-w - "

Reynnlds, J.4.

Brink, J.A.

Bayers, J.A.
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LEAVE TO APPEAL

IN THE SUPREME COURT OF SOUTH AFRICA
(WITWATERSRAND LOCAL DIVISION)

JOHANNESBURG, the 3rd day of July, 1956.
Before the Hon. Mr, Justice WILLIAMSON.

In the matter between:

HENRY JOSEPH ANDERSON Applicant
and
REGINA
JUDGMENT

FAURE-WILLIAMSON, J.:" In this matter the accused, the 10

applicant, was convicted in the Circuit Court at Potchef-

stroom of the crime of murder. The conviction was as a

result of a verdict of a Jury; the Jury, after retiring,

found the accused guilty.  When asked whether this ver-

diet was unanimous, the jury said it was but that it

would like mercy to be shown. The Court then asked the

Jury: "You do not find extenuating circumstancés?", and

the reply was "The gentlemen of the jury wanted me to

put it that way: The man is guilty, but just ask the Court

to show mercy. They wanted me %o put it that way." 2¢
The first basis of this application is that I

should grant an aﬁplication under gec. 364(1) of 4ct 56

of 1955 for a special entry on this gquestion: "Whether

the leafned Judge after the Jury had returned the verdict

failed to enguire or to enquire with sufficient clarity

from the Jury what the verdict was and/or whether in view

of the ambiguous and indecisive answer the learned Judge

failed to instruct the Jury to consider the matter in



104, JUDGMENT REFUSING
LEAVE TO APPEAL

terms of sections 144 and 145 of Act 55 of 1956." The
second basis of the application is in terms of section
366 of Act 56 of 1956, for the reservation of the under-
mentioned question of law for the consideration of the
Appellate Division
"Whether the learned Judge was correct in inter-
preting the verdict of the Jury as one of guilty
without extenuating circumstances and whether in
consequence thereof the learned Judge erred in

stating that the said verdict left no discretion

to impose a Sentence other than the death <¢acence."

In my view neither of these points are sound in
law if the facts on which they are based are adequately
set out. I did ask the Jury specifically when they re-
turned their verdict whether they did not find extenunating
circumstances, and the answer from the Jury could only
have meant that they did not find extenuating circumstan-
ces, because I put it specifically to them, The point
is not made that they were not instructed on it fully;
and I think a perusal of my summing-up to the jury will
show that I put it very clearly and directed their minds
to that question specifically.

In my view the application for a special entry on
the record and for a reservation of a point of law on
these grounds cannot be granted.

The second basis of the application for the re-
servation of a point of law is that, in any event, the
jury should have decided that there were extenuating cir-
cumstances, The matter of course is put in the proper
form that no reasonable person could have arrived at the

opposite decision. In my view that cannot be said on the

1n

20

30
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REGISTRAR'S CERTIFICATE

facts of this case. Whatever my personal view may have
been, my summing-up to the jury indicates both points of
view as to whether or not there were extenuating circum-~
stances and the difficulty of finding extenuwating cir-
cumstances, The jury had the facts adeguately before
them, and in my view there ware facts which might have
induced a reasonable person to find the accused guilty
without extenuating circumstances. In the circums tances
. I feel that the application for the making of a special
entry or reservation of a point of law should not be 10

granted,

Johannesburg. (Sgd) A.F.W,
3., 7. 1956. JUDGE OF THE SUPREME COURT,.

REGISTRAR'S CERTIFICATE

I certify the foregoing to be a true copy of

. the Original filed of record in this Office,.

[ 4

(Sgd) . WHITE

REGISTRAR{OF THE SUPREME COURT
TRANSVAAL PROVINCIAL DIVISION



