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IN THFE SUPREME COURT OF SOUTH AFRICA.

( APPELLATE DIVISION ).

In the matter between:

VERSINGH ROOPﬂNGH TS 05 38 4000w s o0 E e
Appellant.

and

R E G I N!A; LN B BRI S B N NP Y S R B R B NR NN AN Y ) " i
Respondent.

g O R AM: Hoexter, Fagan, de Beer, de Villiers, JJ.A. et
HEARD: 2lst September, 1956, Delivered:-%/?/é‘é_

JUDGMENT.

HALL, A.J.A.

.0

The appellant in this case was convicted by
Selke, J. in the Durban and Coast Local Division of culpaﬁle
homicide and sentenced to two and a Nalf years; imprisonmént
with hard labour, in addition to which his motor driver's!
licence was cancelled and he was deélared disqualified fr?m
holding or obtaining a driver's licence in future. He was
granted leave by the learned judge to appeal to this cour;
against the conviction and against the sentencé by reason:of
its severity.

The appellant was charged with driving &
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motor truck in a reckless and negligent manner on the main .
road between Durban and Verulam and colliding with Mahomed
Amod Dhooma, thgs causing his death. The evidence disclosed
that the appellant was driving a motor truck belonging to his
uncle from Durban to Verulam on the evening of‘the 12th
November, 1954, At about 7.0 p.m., it being ;2gggigﬁdark;
while the truck was ascending a rise in the road known as
Katskop Hill, which is about a mile and a half on the Durban
side of Verulem, it struck the deceased who wés standing;in
close proximity {to a stationary car into which he was pouring
petrol. As the result of injurkes received in this collision
the deceased died.,

For the Crown, evidence was given by John

i
Trederick Paxman, who stated that; on the evening in gues~
tion while driving from Durban to Verulam, he followed‘a
truck for a distance of from four to five miles at a s?eed
varying between 40 and 50 miles a hour. Hé wa.s closefbehind
the truck which, on occasibns, was swerving from one éide of
the road to the other. - On one occasion it went off the road
completely on its incorrect side of the road. Af£er£hat

he closed on the vehicle and took its numﬁer. Shortiy after

HJI f

that, while going up Shill-known-a8 Katskogq he noticed, in
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the lights of both vehicles, a car parked on the left hand
side of the road between 175 and 200 yards ahead of his car.
Both his car and the truck were theﬁ travelling at between
45 and 50 miles per hour. As he got within approximatel} 50
yards from the car he noticed someone standing to the reér
of the right hand side of the car. Half of this personfs
body was projecting beyond the car into the road. He s#w
the truck collide with the right hand side of the parkeé
car and the person who was standing at the back of the ?ar
onto | )
was thrown zm the road. The truck drove on and he chased it,
cgﬁght up with it, and shouted to the driver to stop; but
the driver juat carried on. He reversed back to the scene
of the accident and found the deceased lying in the roéd.
The appellant was the driver of the truck.,

In cross-examination Paxman admitteé that he
might be wrong in his statement that the truck actualiy struck
the stationary car, but said that it had appeared so %o him
for he thought that metal had struck metal. He also_édmit—
ted that‘as the truck swerved for the purpose of paséing the
car, he could not have seen the collision through it; but he
maintained $hroughout that he saw the left hand side’ of the

truck when it actually collided with the deceased and he saw
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the latter being thrown onto the roady as the truck was
still moving towards the right of the stationary car. He

never saw the petrol tin which the deceased had in his hdnd

at the time. : .

Evidence wgs given by Dr. Brodie, the f
district surgeon for Inanda, the district in which Verulam

is situated, who went to the scene of the accident and attended
to the deceased. At about 8.35 that evening he examined the

appellant in order to ascertain whether or not he was upder

the influence of liquor. He found theNthe latter had taken

sufficient intoxicating liquor to have caused his facuities
t0 be impaired at the time of the accident. When he a$ked

the appellant whether he had in fact tasken liquor he rgplied

that he had had one beer at the Britféﬁ%a Hotel in Durban.

One, Mahomedy, stated that at appro$imately

8.30 on 12th November, 1954 appellant came to him and told

' }
him that he was in trouble and wanted his help. The apnellant
wes under the influence of liquor at the time. He tdld him

that he had had an accident on Katskop Hill and that a

Buropean thd knocked into his van and, showed him thé damaged

N

door handle on the trucke. ;

( »

From the evidence given by the po¥ice and
/aloooo¢00°‘/50‘:“".'.
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a plan drawn up at the time, it appears that the width gf the
road at the spot where the accident took place is 34 feeét,

Of this 20 feet has a tarred surface with short, disconnected,
white lines indicating its centre. The deceased's car ﬁas
parked at a distance of two feet from the centre line léaving
a distance of 12 feet between the left hand side of the car
and the outer edge of the roadway. The deceésed;; body ﬁas
found in the road 12 feet beyond the front of his car anﬁ an
empty petrol tin, with a dent in it, was found two feet t
behind it. The distance between the right hand side of %he
car and the outer edge of the road on the right was 16 feet.
re—weré‘three_@eep}e-én-$he—deeeased“s*caf“ét‘th@“timé;gf

nore of them was called fj;fiZi’ggidende

nor was any explanation for ¢ failure to do so placed

the accident,

on record. No_point appears to have been raised in cUnﬂecxggp
w&tﬁig;;;:;;;:;mﬂtance. ‘

Appellant was the only witness called fbr
the defence. He stated that he did not see the stationary
car until he was about 40 yards away from it and that he éaw
the deceased standing behind the car with a gallon %in in his
hands. He swerved to the right td avoid the car and passéd

at a distance of about two feet from it. As he was passing

/it ...»-'../6.".....-



it the deceased stumbled towmrds the centre of the road., He

heard a noise like a tinm falling or hitting his truck and he

slowed down, but a car came abreast of him and the driver
|

shouted at him and he then drove on. After he arrived ati
Verulam he found a dent in his truck and a bent door handie and

he became frightened because hie thought that the person

£dain

I
behind the car had stumbled o&%o his truck; he then went to
L .
a hotel and drank three double tots of cane spirit, one after
the other, to give him courage. He then went to look for

Mahomedy, told him tha® he was in trouble and asked him t6 helr

|
him, Just then the police van came down the street and he

and lMahomedy walked towards 1t and he told Sergeant du Pldssis

that he wished to report arn accident. The Segrgeant took‘

him to Dr. Brodie's surgery for examination.

l
The learned judge accepted Paxman's evidence.

He found that the appellant was under the influence of liguor
at the time of the accident and rejected his story that hg

drank three double tots of cane spirit at Verulam after the

accident, giving as the principal reason for the rejectioq

the fact that he had told Dr. Brodie an untruth in saying “hat

oSN
what he had had to drink was one beer prior to his leaving

Durban. He did not accept the appellant's story that the '
|

/deceasedc0-00010/7000000000
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deceased stumbled into his fruck as he passed the stationary
car and he stated that the appellant impressed him as‘bein;
unreliable in several respects., He found thet the appellant
was negligent in attempting to pass a stationary vehicle, ﬂext
to which a man was standing, at a speed of between 40 and 50
miles an hour and to leave a space of approximately two feet
between his wvehicle ana the stationary one. As this negli-
gence was in his opinion the cause of the accidént and as éhe
deceased had died in consequence of the injurieé he then
received, he convicted the appellant;

The first ground of appeal which Mr. Maigels,
wh# appeared for the appellant,relied upon was that the leérned
Judge in the court below erred in his approach to the casejin
that he had - so to speak ~ descended into the arens and, as

|
a result, hig vision had been clouded by the dust of the
conflict,

In support of this contention; he handedf
into court a détailed analysis of the questions:which the

i
I

witnesses had been asked during the whole course of -the case.
|
From this it apxesxdex appeared that 3,101 questions in all

had been put to the witnesses and that, of these, the judge

-

had asked 1,348, the prosecutor 924 and the defending counsel

1
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829. The position which arose from the examination of the
appellant was, counsel argued, still wmmxrsE more striking for
of the 7BBVQuestions put to him, the judge had ésked 426, the
prosecutor 207 and the defending counsel 102.

In the case of Yuill v, Yuill which was &

o smg{sk
decgsion of theﬁ ourt of Appeal and is reported 1in 1945

Probate Division ow~ps. 15, the following passage is to be
L%
found on PQ. 20 of the report:-

"A judge who observes the demeanour of the witnesses
while they are being examined by counsel has from his
detached position a.mich more favourable 0pportu—‘
nity of forming a just appreciation than a judge who
himself conducts the examination. If he takes the
latter course he, so to speak, descends into the
arena and is liable to have his vision clouded by the
dust of the conflict. TUnconsciously he deprives him-
self of the advantage of calm and dispassionate ob-
servation. It is further to be remarked, as every-
one who has had experience of these matters knows,
that the demeanour of a witness is apt to bve very
different when he is being questioned by the judge
from what it is when he is being questioned by
counsel, particularly when the judge's examination
isy as it was in the present case, prolonged and
covers practically the whole of the crucial mattefs
which are in issue. That it is open to an appellate
court to find that the view of the trial judge as to

the demeanour of a witness wgs ill-founded has indeed _

/ been....../9---o....



. been recognised by the House of Lords itself".

Mr. Maisels submitted that this was not the
only undesirable feature of the learned judge's conduct of

the case, for, from the very start of the appellant's exami-

nation-in-chief, he had interrupted counsel's examination bf

him by putting to him a series of continuous gquestions, which
. J

1
were really in the nature of vigorous cross~examination, apd

that these interruptions continued right throughout the
]
|
examination-~in—chief. Even while the appellant was being

_ 1
crogss—examined, he continued, the learmned judge took an active

part in the cross~examination and afforded assistance to the

Crown in attacking the reliability of his evidence.

Amongst the many passages to which Mr.

Maigels referred the Court it is only necessary to mention

|
|
. . !
three in order to make counsel's contentions clear. Just

after the accused had been called and his Counsel had put %o

him a few introductory questions, the appellant stated thal
he had had & pint of beer at a hotel. The learned judge then

intervened and the record discloses fthe following questionb
i
put to the appellant gnd the latter's answers to them:

|
i
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"By Selke, J.t

At what +ime did you stop there? ~ it
ecould have been 6.30. When you say 'could have been!
do you mean it could have been any time in the after-
noon, or was it 6.30? - Yes, it was 6.30 p.m.

You mean you think it was probably about that time? -
It was 6430 p.m. | |

Why do you say 'could have been' if you know it was?
Why do you say 'it could have been'? It was 6.30 p.m.
BY MR, MULLER:

How do you know the time was 6.307 -

As I got out of the van I had a look at the time..

BY SEIKE, J. :
Where did you look? - At my watch.

BY MR. MULLER :

Do you ordinarily wear a wrist watch? -

Yes., Have you got it on now? - Yes (indicated).

BY SELKE, J, :

You remember you looked at your wrist

watch and you say the time was 6.307 - Yes.

BY MR. MULLER :

What were you doing then? - I was just

going into the Hotel.

BY SELKE, J. :

Why did you look at your watch then? -
T just had a glance at it; there wasvnothing in parti-
cular that I had to see the time for.

It is-funny that you remember looking

/at o...noooolo/ 11 ss 00000t



at it. Do you remember always when you glance at
your watch? - No, not always.
Why do you remember this time? - That is
just still in my memoty.
It just sticks in your memory? - Yes.
Why does it stick in your memory? - There

is no particular reason for that."

At a later stage the learned judge inter -
posed in the examination-in~chief to ask in reference to the
deceased:

wWas
t"Where was he: sws he level with the car: did his

body stick out from it, was his body in line with

the car: was half the width of his body sticking

W
out: don't you agree? —---- Ng."

To all o4 which Ke alheliant “Fl“"“ ik (G et ek Mo

" At one stage of the examination-in-chief
the learned judge's interrogation of the appellant occupied
three pages of the recorﬁénd, in the course ofgit, the follow-~

wing appears from the record:-

(Learned Judge) "Do you not want to answer my gquestion?"
(Appeilant) "Yes I do want to answer it".

(Learned Judge) "Why do you not answer it; you understand my
question?"

(Appellant) "Yes". -

/ Learned Judge seeeeee/1200...
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(Learned Judge) "Why don't you answer it: do you understand

it?2

(Appellant) "No, I beg your pardon'.

In R. v. Gilson and Cohen (29 Cr. App. R.

Cases) at page 181 Wrottesley, J. said:-

"Ye adhere Lo every word which is to be found in
CAIN (1936) 25 Cr, App. R. 204. This passage is to
pe found on p. 205¢ +s..ecvsese'There is no reason
why the Judge should not from time to time inter-
pose such questions as seem to him fair and proper.
I+t was, however, undesirable in this case that, |
beginning in the way which I have described, the
Judge should proceed, without giving much oppor-
tunity to counsel for the defence, to interpose,
and long before the time had arrived for cross-
examination, to cross-examine Chatt with some
severity. The Court agrees with the contention
that that was an unfortunate method of conducting
the case. It is undesibable that during an exami-
nation-in-chief the Judge should appear to be not
so much assisting the defenge as throwing his
weight on the side of the prosecution by éross—
examining a prisoner. It is obviously undesirable
that the examination by his counsel of a witness who
is himself accused should be constantly interrupted

by ¢ross-examination from the Bench'.

et 4 afrprels

No ampdisetieon~for—~the-regewrativn od—a

-

P based upon the course which the learned judge

/pursued-cov‘uol/l3ooooo
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pursued was made, Mr. Maisels, however, contended that as
the learned judge had based his judgment principally upon the
unfavourable impression which the demeanour of;the aprellant
had made upon him and had, in eonsequence of that impression,
fevebhiw ,
rejected his evidence; the manner,in which he had attacked
the veracity of the accused right throughout his examination
should be taken into account when the value of:his evidenqe
came to be weighed up by this Court. It was gquite impossible -
he argued - for any witness to give a consistent and coherent
account of an accident when he'was being subjeétedg to con~-
tinuous interruption and contradiction by the presiding
judge.

In my opinion, the Wnfavourable impression
made by the accused upon the learned judge is not of such |
consequence that the decision of this court mus; necessarily
depend upon it. There are othér Tfeatures of th; cage to

which much more importance can be attached. I would just:

say, with respect, that in my opinion the passages quoted

from the judgments in Yuill v. Yuill and R. v.vGilson & Cohen

(supra) set out correctly the limits which a judge should

observe in the conducy of proceedings over which he is -

/presidlng .o.outovv/l4¢000
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presiding. Had the apprellant's demeanour been a factor of

| eal
such vital importance that the decision of this *»t must

‘ CnSidevable
necessarily have depended to anyhextent upon it, the active
part which the learned judge took in the proceedings and ﬁore
especially the manner in which he dealt with the appellant
while he was giving his evidence might have placed this Court
in a position of considerable difficulty.

Appellant's counsel attacked the learned
judge's finding that the evidence established that the appel-
lant was under the influence of liquor when the accident
occurred to an extent that caused him to drive‘negligently.

He described this finding as one in which the learned judge Rai
misdirected himself. In my opinion, ﬁhere is no substancé in
this contention. Paxman, who drove behind the appellant for
some four or five miles, was so impressed by tﬁe erratic
manner in which he drove that he made a note of the number

of the truck. When the appellant was asked by Pr. Brodie if
he had taken any liquor recently, he replied that he had drunk
only one beer that evening, an answer which was perfectly

untrue. If he had drunk three double tots of cane spirit

shortly before the examination, there would appear to be no

L
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reason why he should have concealed that fact from Dr. Broéie.
In my opinion the learned judge's finding is fully justified.
Appellant's counsels's next contention was
that Paxmen's evidence was in many respects unreliable and
that the judge had erred in accepting his version of the col-
lision instead of that given by the appellant.‘ The principal
ground upon which he bases this contention is that Paxman
stated thagk“metal to metal" contact occurred bétween the‘two
vehicles when they collided and that he was wrong by reason
of the fact that no paint from either of the véhicles was.f
found upon the other. Nor did Paxman see the tin from which
the deceased was pouring petrol into the car. Paxman had
therefore, he argued, a mere momentary glimpse of the deceased
at the time of the impact and his observation:was imperfect
and indeed inaccurate when compared with that of the appellant.
Here, too, it appears to me that counsels's contentions are
not well-founded., The metal to metal contact may well have
been the contact between the appellant's vehicleé and the
petrol tin which the deceased was holding. Paxman admitted

that he might have been mistaken as to the two vehicles

actually striking each other, but he said that that is what

/appeared a.n.ooa/lGoaac.oao
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appeared to him to have happened and he could only testify

to what seemed tp him to be correct. He was in no wise shaken
in cross-—examination in regard to his statement that he saw the
deceased standing bekind the right hand side of the car
immediately before the collision and that he saw him being
fiung to the ground by the appellants truck. Again I see no
reason for rejecting€ the learned judge's findihg that Paxman's
evidence was correct andha%}orded a true description of how the
deeeased came by the injuries which caused his death.

Appellant's counsel's next contention was

based upon the fact that the post mortem examihation disclosed
that the deceased was possiblly under the influence of liguor
when he was injured because an appreciable quantity of alco-
hol was present in his blood. This, said Mr..ﬂaisels, leﬁt

a considerable measure of probability to the appellant's

story that the deceased stumbled into the path of his truck
and so caused it to colliée with him, If thisg is correct

and, he contended, it is much more likely to be correct than
the account given by Paxman, who caught a mere momentary‘

glinmpse 6f the deceased, it was the deceased!'s own action

which led to his being struck down and that aétion took place

/a't--....-../l?.....:..
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at a stage when the apyellant could no longer avoid him,:
The mere fact that the appellant had driven close§ to the
deceased was in those circumstances not negligent - par e

Rex v. Grunes, 1950(4) S.A. 279 (N.).

Moreover, he argued, the appellant could
not under all the circumstances have anticipated that the
deceased would maeke a sudden movement which took him right
into the éourse which he, thé appellant; was following iﬁ
his effort to avoid the stationary cér ( ¢f. Beech and

Another v. Setzkorn and Another, 1928 C.P.D. 500). If then

the deceased was the proximate cause of the accident and i%
was due to his own action that the appellant collided with
him, as counsel maintained was clearly the case, the appellant
was not guilty of culpable homicide even if the disaster had
been preceded by -some negligence on the appellant's part ( R.

. ,
v+ Freeman, 1931 N.P.D. at @. 464).

Mr. Maisels submitted; too; that the qegli-
gence of the deceased in parking the car very close to the
centre of the road, when he had ample room t§ park off the
takk tarred surface on his left hand side, with its lights

off}and then standing behind the car where it was difficult

'
1

/to......‘../l8.......



~18~

to see him, were likewise negligent actions and that, even
if the appellant drove close 10 this car under those chrcum—~
stances he had taken the steps which any'reasonablj careful
driver would have taken in passing a parked car on a main
highway. As authority for this contention he referred to

R, v. Heydenrich, 1942 T.P.D. 307 and to Manderson v.

Century Insurance Co. Ltd., 1951(4) S.A. 533 (A). These

cases are, however, in my opinion distinguiéhable %rom‘the
present one in that, in each of them, the motorist who ﬁas
compelled by the circumstances to pass an unlighted car
standing near the centre of the road was p;;vented from
avoiding it through the advent of a car coming from the
opposite direction and thus barring his way In this case
there was ample room for tbe appellant to pass to the‘right
of the parked car and the road was unobstructed.

The appellant admitted that he was driving
at a speed of 40 miles an hour. He admitted that he only
saw the stationary car when he was approximately 40 yards
away from it and that, in swerving to avoid it, he passed
within about two feet from it, The 1earnéd judge has

found that his action in passing a stationary car at this .,

/speed .....-../19..0.‘..
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L2

* speed and driving very close to it was, under the circumstances,

negligent. In passing sentence, he remarked that he had taken into
the accused's favour the possibility that the deceased had stumbled
into the way of the appellant's truck, but in his judgment he had
already rejected the appellant's story that this actually occurred.
It appears to me that, if the deceased made a sudden movement, or
even stumbled, when he saw the appellant's truck bearing down upon
him in such a way that he might well have thought that it was going
to collide with him, his action was not a negligent one. The :
deceased was standing with his body projecting beyond the edge of his
car into the roadway and the appellant states that he passed the car
at a distance of about two feet. If the driver of a truck comes from
behind a person standing in the road and swerves past within two feet
of him at a speed of at least 40 miles an hour, it seems to me that
he is threatening that person's safety. Directly the appellant éaw
the car it was his duty to slow down in order to enable him to pass
it at a distance which a reasonable man would have regarded as suffi-
cient to ensure that the deceased was not placed in Jjeopardy. The
appellant was under the influence of liquor and for him, in that
condition, to risk passing so close to the deceased without slowing
down was in my opinion not only negligent but reckless.

The appellant stated that when he arrived at Verulam
he discovered from the marks on his truck that he must have collided
with the man at the rear of the stationary car and that he became
frightened. He told Mohamedy that he was in trouble and asked for

his help. Mohamedy said that he told him that an European had
d

knocked into his vane. T

stmerdbed—in~Lromé—ofhis-truok, Sergeanrt du Plessis, to whom he re-—
had Ko

ported the accident, was never asked if the appellant“ﬁold him shie

& wonr hod Shuvbled oangle b

Aaxo;y and the accuse&j}zn%$§ that he had done so. Mr. Maisgels

WA
endeavoured to deduce Irom & single question put by the prosecuting
counsel that he had told Sergeant du Plessis that this is what

happened. But it does mnmk
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not appear to me that it can fairly be deduced from the way
in which this gquestion was put that that inference is justi-
fied. In-eapgavent,-the~oppeliani—deniecd—that~he~adt—toie
ST et P e SShe~arTSstroh—tivdwms .

| In view of tﬁe learned Judge's acceptance of
Paxman's evjidence as t0 the manner in which &he accident
happened and in view of the appellant's failhre to tell that
story either to his friend, Mohamedy, or to ‘the Police when
making his report, I am of the opinion, that the learned
Judge was justified in rejecting it. He found that the proxi-
mate cause of the accident was the appellant'g passing too
closeNR to the stationary car at the speed at which he was
travelling and,in my opinion, there might wgll be addedjto
those two factors a further one: i.e. that he only saw the
parked car when he was about 40 yards away from it and at a
time when 1t had become difficult to give it a wide berth,
although it was actually visible in the 1ig1}ts of his 'b'ruck
for a much greater distance.

For these reasons I am of opinion that the

learned Judge was correct in his finding that the appellant
was guilty as charged.

The appellaﬁt was granted leave to appeal on

the ground of the severity of the sentence as well as against
/.bhei...v.- /2100’0'-...6
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the conviction and Mr. Maisels attacked the sentence, first-

ly, on the ground that the learned Judge had misdirected him-
self, In his judgment gh the application for leave to appeal
the kearned Judge stated that, when he convicted the appela .
lant, he had indicated that he regarded the‘fact that the
appellant had driven when he was under the influence of‘li~
guor and that he had failed to stop after the accident‘as
part of the circumstances under which the offence had ﬁeen
committed. He said, furthermore, that he had taken these
two matters into account in weighing up the gravity of the
offence and in deciding what punishment was tise appropriate.
Counsel's submissions were as follows:-
As the Crown had charged the appellant with a particulerised
offence, it was not competent for the Court to travel.;utside
the details set out in the indictment. Thé only issue be-
tween the Cr;ﬁn and the defence was: whether the appellant
was negligent in his driving the truck and whether that
negligence caused the death of Dhogﬁa. Asvhe was not charged
with the statutory offences of driving under the inflﬁence
of liquor and of falling to stop after thé accident he could
not be convicted of them and so they fell entirely outside

the scope of the enquiry. The learned Judge had,therefore,

no right to allow these factors to influence his decisiony
aS/'......ooo.-/22o
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as to what punishment should be inflicted.

It appears to me that, when cdnsidering
whether the driver of a motor vehicle was reckless or negli-
gent and in assessing the degree to which he failed to fei

b Cemgldevihion
gard the rightd of other people, it is permissible to takeﬂ
the circumstances leading up to, and following upon, thaose
of his actions from which the recklessness or negligencé can
fairly be inferred. To drive a motor vehicle when the @PRdes
driver's faculties are impaired through his having consumed
intoxicating liguor appears to me to be in ipself a form of
recklessness, for how often has experience not shown that
the intoxicated drive¥ is the hharbinger of disaster, ané even
of death, for innocent users of the highway; It may well be
said that this does not apply to failing to stop after &n
accident, but, in the present case, the accused himself:ad—
mitted that he knew that he had strgck a tin, which he had
seen in the deceased's hands when he passedvthe stationary
car, and he should have known that he might have strucg the
man who was holding it. It seems to me that his action in
driving on is indicative of his indifferencg towards the

safety of the deceased and that it displays an element of

carelessness and of disregard for the rights of other jpeople.
i
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I am of opinion, therefore, that the learned Judge was right
when he took these two factors into account for the purpose
of determining the appellant's sentence.

Mr. Maisels contended that the appellant was

found guilty of negligence only, as opposed to recklessness ox
gross negligence, and that the learned Judge'had overlooked
the principle laid down by Centlivres, J.A.(as he then Was)

in Rex v. Mahametsa (1941 A.D. at page 86)where he said:-
"¥We do not disagree with the view that imprisonment
is an appropriate punishment in cases of reckless-
ness, if by "recklessness" is meant gross negligence
or a wilful disregard of the rights of other road
users'", as for example in the case of numbers of
accidents which are caused by the dangerous practice
of "cutting in", or driving round a blind corner on t
the wrong side of the road, or passing another car
on the crest of a hill".

Although the appellant did none of these ﬁhings,

it seemsto me that a further instance of gross negligence
deserbed by

might well be added to those »f the learned Judge and that is:
driving, while under the influence of liquor at a speed of
40 miles an hour within some two feet of a stationary car,
behind the right mudguard of which a man was standing.

The learned Judge actually stated that he re-
garded this conduct as being reckless or negligent and, from

the general trend of his judgment, he appears to have con-

sidered that the appellant was grossly negligent, a finding

fOP/.............../24
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for which he had, in my opinion, ample grounds.
Finglly,Mr. Maisels' contended that the severity of the
sentence showed a wrong exerrise of the Judge's discretion

and produces a sense of shock. People who drive motor trucks,

recklessly, or even carelessly, are in a different position

from the drivers of ordinary motor cars. It quite frequently
\

happens that they infliect very serious, or even fatal, in-

juries upon athers and that,owing to the weight and more solié

construction of the vehicles they are driving, they themselves

“ro
sufferyharm. When they drive under the inflyence of liguor

the menace which they become to the travelling public ig
greatly increased. The sentence does not préduce in me a
sense of shock and I am of the opinion that the learned

Judge exercised his discretion correctly in imposing it

77:e appea / is Hherelore cleasmissed.
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Court resumcs 30th November, 1955,

SEIKE J3 The Accused, who 18 an Indian man of the agelof
28, is charged with culpable honmicide, the allegation being
that on 12th November 1954, at or ncar Katzkop Hill, Ver&lam,
he drove o motor vchicle {2 truck) No, NT.568, on a.publ%c
road wrongfully and unlawfully and in o reckless or negligent
manher, in conscquence of which it collided with ono_Mah@mcd
Amod Dhoona, an'Indian nan, this causing him injurics fron
the effects of which he died, T
10. The Accused heg plcaded not guilty, and has been
defended by Mr. Muller. |
The mpin cvidence Tor the Crown about the allcgcd<
offence and the circumstances in which 4t occurred was given
by onc John Frederick Poxmon, who sald he was the trén3p$rt
nonager for the Natal Estates Limited, and thet, at the time
of this occurrence, he lived at Verulem, He deseribed how, on
the evening of a Friday in November 1954 « he was uncert?in of
the date - he was golng home towards Verulen from the dircetion
of Durban in his motor cear and in the vicinity of the Whito
20. Housc Hotel he came upon a & or 1 ton truck which he followed
along the road es far as the slope of Katzkop Hill, 1% t$ 2
riiles on the Durban side of Verulam. He sald that he
followed this truck for 4 or 5 niles and, while he did so,
its spced varicd from tinme to time between nore than fif?y
milee an hour down to Torty, and that he was about 30 feét
behind it nmost of the way and had it under obscrvation ail
the time in the light provided by his hecadlanps, which were on
bright. He says that he did not try to pass the truck fAr two
reasons; firstly becausce it was going as fast es he himgelf
30.  wished to go, and sccondly becausc from tinme to time 1t swerved
about the roed from 1ts corrcet to ite incorrect side anﬂ, I
gathered, he was o 1little afraid to ottempt %o pass. He said
that onece - at the entrance to Mount Edgeconbe village —‘it
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swerved off the road completely on its incorrect side,.bht

that it re-cntercd the road and went on. So impresscd wes
Paxman by the way in which this truck was being driven,:that,
shortly after passing Mount Edgecombe village, he madce 4 note
of 1ts nurber. 4
Mr, Poxmen said that, as this truck-and his own car;-

a Citroen ~ approached Katzkop Hill, he noticed, fronm o
distence of Dbetween 106 and 200 yards, another vehicle perked
on the left-hand side of the road, He was unable %o sa&
whercabouts the wheels of this vehicle were in precise:
reletion to the left-hand edge of the tarmac, nor whctﬂcr
its lights werc on or not, But he said that the truck:and
his car approached this vehicle at about 45 ~ 50 miles;an
hour, and thet, es they drew nearcr, he sow someconc standing
at the back of the vchicle on the right-hend side. He, says
that this person appecared to him to be stending in 1iné with
the body of the car and, when he first gew hin, he (th?
witness) was about 50 yards away. ,

The witness went on to say that the truck, NT.56é,
c01lided with this person and with the parked car, and;throw
the man in front of the parked car. Mr. Pexman says that he
heard the noise and is quite sure the two vehicles colhidcd.
The truck then carried on up the hill in the directioﬁ of
Verulen, and he (Paxmen) chased it and got elongside ﬂt and
shouted to the driver, who, he says, shouted somethiné back
to him, but he could not hear what it was. Mr, Paxmaﬁ Then
reversced back to the scene of the accident and found %n
Indian man 1ying in the road. He ldentificd the Accusged eos
the driver of the truck which had knocked down the Indien man.

The witness says he spoke to the injJured man in;English
and the latter replied, but he could not understend wéat he
salds He added that the Indian's clothing did not se¢n to
be dereged but he A1d not notice his shoes - other evidenCC

|
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wae that two shoes (2aid to belong to the Deceased) were |

picked up in the roadway meny feet in the Verulan directfon
I

I
Mr, Paxman was cross-cxamined closcly and at considcgablc

fron the spot pointed out a3 the point of inmpact,:

longth by Mr. Muller, with the object of sheking his testimony,
but, in nmy opinion, Mr. Muller's asssult feiled of its purposc,
for Mr. Paxman impressed ne as being an obscrvant, rospoﬁsiblc
and falr ninded person, and there was nothing which occu%rcd
to me, notwithstanding the cross-examination, to be contre-
dictory or inherently lmprobable in what he seid. It 1s,truc
that he was uncertain about o nunber of details, but these
struck nec 2s being minor matters of observation, and, whén

one rcflects that, so far as appcars, he had no 1ntorost:in
the truck or its driver, nor ony grounds to cxpeet thet pc

woull be an eye witness of & scrious accident, there wasino

reason why nany of the details of thce Journey between White
|

Housc Hotel and Katzkop Hill should particularly inpress
thomselves on his ncnory.

The main purport of Mr, Muller's criticisn of Paxnpn's
evidence was, a8 I uvnderstood it, & suggestion that Paxmbn,
though possibly genuinely believing thet he sow the thinés he
5aid he saw, was in truth cxegpgerating little things tha%
heppened, and was stating as obscrved facte things whichiin
reality he had not obgerved, but had nerely inferred. Mr.
Muller instanced in perticular the alleged statement by
Poxnan that he saw a "metal to metal® collision between khe
two cars,and zlso that.he saw the vchicle parked ot the gido

of the road from so far away as he says, and kept it undFr

observation norc or less continuously right up to the mopent

of the aceident. v

As to the first of thesc remarks, I doubt whethcr,.in
saying he saw o "metal to metal" colllsion, Pexman 1ntonhed to
convey all Mr., Muller read into that cxpression. The cvﬁdoncc

/of |
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the rear of the stationary cer had in his hends a onc gellon
petrol or-oil tin, fron which it secns alnost cerfain he was

cngaged in pouring, or was about to pour, petrol into the |

atatlonary car, I

The damege to the truck and to the car suggests that,'cven

1f the ears did not come into dircct contact with cech otﬁor,

|
the demage was caused by somc object which cene into contact

|
with caeh by being as it were rolled or Jemmed between th?m.

The ovidence scems to me to leave no reasonable doubt tha? thot
objeet was the body of the Deccased plus the gallon tin that
he hadyin his hands ot the time of the aceldent, |

Thg Aceuscd hinsclf describes & noise which conVGyca to
hir, so he 5ays, that his vohicle had struck 2 metal objebt

|
such as 2 tin, And as, on the Accused's own staetement, he
|

|

it nay well be, it gcems to me, that Mr, Paxmeon heard thef

noisec nade bY the tin, and possibly the pudguards of onc or -

left ebout 2 feet between his own truck end the stationery car,

hoth of the wcohicles, and sceing, as lic says, the Deccased
thrown forwards in front of the stationary ear, genulnelyl
helyoves that he saw the vehicles in actual contact with cach
other without the intervention of any humen body, ¥ all}

cvents, the {mpression that Paxmon gave ne weas that he

|

|
As regerds the further critielsm of Mr, Poaxnan!s ha?ing

genuincly bellieved what he said he saw,

scen the vehicle and the man stonding bchind it from a digtance
of between 100 and 200 paces or yerds, Mr, Muller subnitted
that this was inpossible, having regard to the tests madel
durlng the trial, which showed that the vehicle beecane visible
Tor the first time (and then only part of it hecanc visibic)
Tron a dlistance of 268 fect, But there are nany considorgtions
to be fekeon into account beforc onc could say that one ;
disbelicved this part of Paxman's cvidence; for exanple, Faxman

/had |
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had, to assist his vision, not only the lights of the truck
which was some distance ln front of him, but the lights Lf
his own car also; and furthcr, the conditions on the night
of the aceildent werc Aifferent from those on the night o&

the test, for, on the nilght of the tests, there was o misty

drizzle, whercas on the night of the aceident, 1t was 2

elear night., In additlon, the evidence of Paxman as to the

no morc than his recollection of something that happened ot

Aistance away at which he first sow the parked car represents
2 timc when he had no reason, so far as appears, $o naoke o

speeiel note of what he saw,

Mr. Mullor also querded the possibility of Paxman secing

the stetlonary vehicle and & standing man morc or less

continuously round onc side of the truck or the other, as
Pexmen indicated he did sce 1t.. But, here agoin, it seoPs to
me Yo be o matter of impression merely, end it i1s obvious
at the further behind the truck Paxman's car was, the Poss
the truck would tend to block Paxman's view towards his front.

On the whole, I Tind Mr, Paxmen!s evidence very |
lmpressive. |

The accused's version was thet this truck, which bklongs
to an uncle of his who has a shop and a farm in the neighbour-
hood of Chaka's Krasl, was o comperatively new veohicle, hnd
that he, (the Accused) hed teken 1t to Durban on that day to
have At scrviced. He sald thet ho_spcnt practically tho‘wholc
day in Durban, most of it at the garege which was servicing
the wvehicle, but tlat he had, during the day, had a cup o% teca
with an aunt and had olso drunk o gleass of water. He says
that, on the way back, he had stopped at o hotel in Durban
called the Britennia Hotel, and, there, had had o pint of becr.
After drinking that, he sct off in the truck for Chakals Krasol,
end 1t was when he got to Katzkop Hi1ll that this accidon%

occurrcd, He denics that he drove in any unusucl wey, or
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awerved about the road, though he did not dispute travol}ing
at between 40 and 50 miles on hour, He says that, aftor\
rounding the bend at the bottom of Ketzkop Hill, he notiged,
standing at the side of the road, a stationary veiilcle without
lights, and he said he pulled to the right to pess it, apd
that, whon he had donc so, he was on the left side towarhs
the centre of the road — there L8 cvidence that at this |
plece the tarmac road is 20 feot wide, He said that thoicar
was about 40 yoards awey when he first sew it, eand he sawl the
10, car and the man standing behind it at the same tine. HiE
. cvidence is that the men had a gallon tin in his hand, {111(‘1
that, as hiaz, (the Accused's). trudk passecd the stationa#y
car, the man with the tin'stumhlod forward towards the ckntro
of the road, in the direcctlon in which he had been facing,
Originally, I understood the Accusecd to convey tha%
he first noticed this stumbling when thie nan wes practinr*1"
opposite the door of the cab cof the truck, but, when it ras
pointed out to him that tiicre were dents on the trgck ,
imediatcly at the back of tha Teoft head-lamp — which waF
20, some considerable distanzc in Tront of the niddic of the,
door of the cab - he scemed disposed to say that it all |
happened very quickly and the man night have stunbled hep~rn
the cab door was opposite to him, Anyhow, the Accuscd soys
that he heard a noilse which suggested to him that the ¢in had
conte in contaet with his truck, and that he passed the |
stationary car and began to slow up with a view to stopping
in order to sec what had made the noisc. Hc»says he thohght
'the man might have dropped the tin on the ground or on tb the
truck, or that the truck nmirh* Mrve hit the tin. But hclsays
30, hec changed his intention to stop when Mr. Poxmen ovcrtoo# hin
and, travelling alongside, shouted to him, I gather hc &id
. not know Paxnen, and he says he did not know what Pe.;manlwas
telling him, or trying to tell him, because he could not hear
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what Paxman was saying, possibly because the window of thé
truck wes not open between them, But he acknowledged theti he
1ade no gerlous eoffort to find out what Paxmen wanﬁed, anq he
accelerated again and continued his Journey because, so hé
seid in the witness box, he was frightcened to stop 1n casc he
might be attacked on the road. l
The Accused's further story is that he went straight %o
Verulan, and, therc, to an hotel, wherc he had three doub%o
tots of cane spirit in qulck succcssion, after which he wont
10. %to look for an acquaintence, Mr, Mehonedy, first of all &g the
the latter's house and, then, in one of the strocts, and,‘
having found him, his intention was to persuade Mahonedy QO
o with him to the police to report, He says that up to ﬁhc
tinmc he got out of his truck at the hotel in Verdan where he
had the threce double tots of cane épirit, he had not suppésod
theat he had become involved in anything cxeept o minor acéidont,
but that, when he got out, he noticed o dent in the door of
the cab, and he also noticed that the handle of the door had
been twisted round, and he at once camc to the conclusion that
20, niig truck had come into econtact with the body of the pcrs&n
who had stumbled into his car, and that the accldent was 4
serious onc; hence, according to hin now, his resort to tqc
bottle, beecause he says he became very nuch afraid,
At 211 events, the cvidence is that the Accuscd found
Mahomedy not long after he had lcft the hotel, and he rcp&rtcd
to Mahomedy, and askoed him to go with him %o the police, \
Mahoredy's cvidenee was that, when the Accused firsﬁ
approached him, he said to him "Mr. Mahomedy I en in trouble
and I want you to help re", Mahonedy sais he asked Accused
30, whet the trouble was, end the Accused told him that he had had
an cceident on Katzkop Hill; that o Europcan hed knocked ipto
his truck, and that he wanted to report the matter %o the

police, He impressed Mahonedy os being under the influcnce orf
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1iquor, end Mahomedy, heving looked at certein of the dam%gc

to the truck, sald it seemed to him to be not & serious a?fair
and that he thought the Accused should go home, However,
Mahomedy says, the Accused insisted that it was scrious,:ahdi

so, they set off to go %o the police stetion together, bdt on
|
the way they net Sergoant du Plessis, to whom they reported.

. |
That 1s'Mahomody's evidence and, in the nain, i€ is to
|
\

although their evidence does not altogether coineide as to

|
whot the Accused sald to Mghomedy. A

the same offcet as the evidence of the Accused hinsclf,

It 18 clear, however, that the Accused was token very
soon after thet to the surgery of Dr. Brodie, the Distriét
Surgcon, by whom he was tested for being under alcoholic:
influence. Dr. Brodic's evidence is to the offeet that the
Accused, by rceson of his consunption of alcohol, would #avo
been unfit to drive o notor vehicle at 7.45 - that is the time
ét which the Doctor understood the aceident had happcnedL It
is elear that the Accused gave Dr, Brodic to understaond %hat
the only zlcohollic drink he hed hed af any relcevent tine was
e pint of beer before he left Durban, namely at the Brit;nnia
Hotel in Umgeni Road. Dr. Brodic said he regarded that ?s
an obvious under-statenents i

Ir the story Accused now tells of having three qui@k
double tots of cane spirit on reaching Verulem is true, Qhen he
lied té Dr, Brodic, and, from his genersl answers, and the
inpression he gave to Dr, Brodic, i1t is apparent that h%
realised perfectly wcll that the purposc of Dre Brodicls
excnination was fo test whether he was under the influcécc
of alcolicls To ny oind, 1t is sheer nonsense for hin té
suggest thot, with that knowledge, he deliberately told iz 1lic
%o the Doctor and then wont on submltting himsclf to anl

exoiination for intoxication. Morcover, the impression lthat
|

the Doctor seems to have gained ~ certeinly his evidened

|
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conveyed this to me - wes that, when he sew the Accused ayd
%ested hinm, the Accused was in the process of sobering up}

Now that, surcly,could not have been his condition head hc‘
|

|

I
In 21l the cireumstences, I do not believe the Accuded!'s

shortly before the cxamination consumed threc double tots

of canc Spirit.

story that he drank three double tots of canc splrit inncdiste-

1y after rcaching Verulem, and I strongly suspect that 1t %as

\
|

Now the evidence of Poxman, which I accept, conveys

an after—thought and an invention, designed to cxplein the

clcarly %that, in his opinion, the Accused drove the truck in

|
an abnornal way, whiclh Poxman described, Such conduct sccns
|

\
It also secns to ne to constitute

to nie quite congistent with the Accused having been under
(]

the influcnce of alcohol,

ariving recklessly or negligently. Morcover, the Accused's

ovm version of the menner in which he peasscd the stationar&

\
car, naorcly at o

distance he estinotes at about 2 feet,

|
indicates that he was negligent in the reepect that he did Pot

20, allow sufficient space between his truck and the statlionary cer

In my opinion, it is, Drima focic, rockless or negligent

to attenpt, when driving ot o speed of Dbetween 40 and 50

niles an hour, to pass o vehicle stationary at the side of

the road with a man standing next to 1%, leaving no nmore th%n

approxinately 2 fcet between the two vehiceles, I

It ig true, 23 pointed ocut by Mr. Muller, that, althdugh

- |
at the preparatory exeninatiocn the Prosccution framed thiec

{

charges against the Accused, namely (1) culpable honicide;

(2) driving under the influencc of intoxiclating liquor; and

(3) failing to stop after an accident, the Crown has now |

brought the charge of culpable honleide only, and, conscquonﬁly,

that the Accused ia not in these proceedings on trial for

cither of the other two alleged offences., Nevertheless, in l

|
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ny opinion, if he did drive under the influcnce of intoxicL
ating liquor, or 4id feil to stop after an accident, these
things arc circunstances properly to be teken into accouné
by the Court in the endeavour to get a qomplcto overall :
pleture of the circumstonces in which the allepged offcnc:c,-lI
of culpable homicide was committed, and as throwlng light on

e mental attitude of the Accuscd, :

As o witness, the Accused impressed me as not being,
reliable in several respecets, and there are several parts:of

10, his testimony which appear to me to be so lnherently
improbable thet I disbelicve them,while there arc other |
i
aspects of his story which I do not believe. ,

I disbelicve the Accuscd!s statemont that he thougﬁt he
had only run into, or come into contact with, a tin, and hot
with the man 1n whose hands 1t was, and I do not helicve his
gtory that, as hc was passing the man at the side of the par,
the latter stunbled into his truck oppositc the door of tho
cab, for it would appcer to De & version not given by Ac%uscd
originally, and, in ny opinion, 1%t iz obvious that the danage

20, to the truck was causcd by o collision with the body of éhc
Deceased and the tin, and the marks on the truck show, I think
beyond question, that it was the left front of the truck;which
cane into contact with the Deccased and his tin. |

It wos sought by Mr. Myller, — who,in an able and ?

thorough argunent, s21d everything which could rcasbnablﬁ be

gaild for his client — to show thet the Deccased was undc%'thc
influence of liquor when he received his fatal injurics.: That
nay, or may not, have been so., But, even if 1t were, it:docs

|
not cxecuse the Accuscdl!s own negligence in paseing, at tﬁc apeced

30, ot which he was travelling, so close to the statlionary car.
1

Nor, further, do I belicve the Accused’s statenent that he
. o

refreined from stopping because he was frightened of being

attacked, I am by no means satisfied that 1t was cver his
I
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intcntion to otOp, but there is the evidencce of Paxman th*
l

f.ir to give the Accuscd the benefit of thc doubt on the |

aefter the accidont, he appeared to slow up, So 1t 1s but

point. Even so, it 13 clear that he did not stop, and thf

reason he gave did not appeal to me as satisfactory, nor,
apparently, did it appeal to Mr. Muller cither, for he
advanced a theory which differcd from the recason given byl

the Accuscd himgelf. I aim ineclined to think that the roa@
reason was different fronm botlh, nemely that, when Paxman

carle alongside his truck and shouted to him, he realiscd
there was o European on the scene and he becane concerned
lest his intoxicated condition should be discovered, and,

so, he dceided to go on. But there is no more certalnty about

\
that theory than about ecither of the other two,

.Mr. Y¥uller, in his argument, dealt with many aspcﬁts
of the cese which it 1s impossible to discuss in detall qow,
although I have, I hope, conaideroed them all. For GXampIc,
he sought to meke much of o theory based upon the supposod
tines at which the verious incidents were sald to have |
oceurrcd, assoclated with the rate at which alecohol is saild
to e eclinminated from the humen bodye. But, in the presdnt
instance, the neccssary deta arc lacking in regard bo both
tines end alcohol, for the times are uncertain and so aré the
quantities of alcohol consumed by the Accused, It scems'to ne,’
therefore, that no good purposc would be scrved by ﬂtton£t1nﬂ
an investigation along these 1lpos.~ It 1s sufficicnt I|
think, to say that, in my opinion, the cvidence cstablishes
heyond controversy that the Accusced was under the influoﬂce or
Qlcohol to an extent which tended to cause him to dvive |
without duc carc. |

Mr., Muller also orphasised that the collision with
the Deccased nmay well have been due to the negligent COniuct

of the Decceeased himself, porticularly in the respcets (o)

|

/that
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that ho'allowcd hiz cor to stend on the roadway without lightsa
and (b} that he wes hinmself under the influence of liquor| and

actually stumbled in the way of the Accusedls truck, A8 to

the first of these two, i% is, I think, established thet the
vehicle was gtanding unllit upon the roadway; buf it was uLon
i1ts correet side. I am not prepered to hold that ellowing
an unlit car to stand in the roadwey is, in all circumstances,
negligence, But assuming in the present instance that it|was
“negligent of the Deceaged to allow the car so to be there, and
10, af8suming that the Dececased was wunder the infiuence of aleodhol,
in ny opinion these things, while they may have contributed to
the accident, were not the effective cause of it. It scons
to ne thoat the effective couse was the negligent driving of
the Aocused, &nd, aos it is not disputed that it was this
accidontlwhich caused the injuries vo the Deccosed from which
he died, 1t scems to me that the Crown has established
against the Accused the charge of culpable hémicido.

Accordingly my verdict 18 onc of guilty of thet chargcs




