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In the matter between:

i 
VERSINGH ROOP SINGH .............................................. 
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R E G I N; A..................   i
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OQBA Ms Hoexter, Eagan, de Beer, de Villiers, ^J.A. et 

Hall, A.J.A. \

HEARD; 21st September, 1956. Delivered;- .

JUDGMENT. „ i

HALL, A.J.A.

The appellant in this case was convicted by

Seike, J. in the Durban and Coast Local Division of culpable 

. 1 I
homicide and sentenced to two and a naif years* imprisonment 

with hard labour, in addition to which his motor driver’s1 

licence was cancelled and he was declared disqualified from I

holding or obtaining a driver's licence in future. He was 

granted leave by the learned judge to appeal to this court 

against the conviction and against the sentence by reason1of 

its severity. I

The appellant was charged with driving a 
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motor truck in a reckless and negligent manner on the main . 

road between Durban and Verulam and colliding with Mahomed 

v
Amod Dhooma, this causing his death. The evidence disclosed 

that the appellant was driving a motor truck belonging to his 

uncle from Durban to Verulam on the evening of the 12th 

alrscklM 
November, 1954* At about 7*0 p.m., it being dark,

while the truck was ascending a rise in the road known as 

Katskop Hill, which is about a mile and a half on the Durban 

side of Verulam, it struck the deceased who was standing in 

close proximity to a stationary car into which he was pouring 

petrol. As the result of injuries received in this collision 

the deceased died.

For the Crown(evidence was given by John 

Frederick Paxman, who stated that, on the evening in ques­

tion while driving from Durban to Verulam, he followed a 

truck for a distance of from four to five miles at a s$eed 

varying between 40 and 50 miles a hour. He was close 'behind 

the truck which, on occasions, was swerving from one side of 

the road to the other. - On one occasion it went off the road 

completely on its incorrect side of the road. After that 

he closed on the vehicle and took its number. Shortly after 

Wdi 
that, while going up » hárll Katskop. he noticed, in

A
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the lights of both vehicles, a car parked on the left hand 

side of the road between 175 and 200 yards ahead of his car. 

Both his car and the truck were then travelling at between 

45 and 50 miles per hour. As he got within approximately 50 

yards from the car he noticed someone standing to the rear 

of the right hand side of the car. Half of this person’s 

body was projecting beyond the car into the road. He s0,w 

the truck collide with the right hand side of the parked 

car and the person who was standing at the back of the car 

onto
was thrown m the road. The truck drove on and he chased it, 

c/ught up with it, and shouted to the driver to stop, but 

the driver just carried on. He reversed back to the scene 

of the accident and found the deceased lying in the road. 

The appellant was the driver of the truck.

In cross-examination Paxman admitted that he

might be wrong in his statement that the truck actually struck 

the stationary car, but said that it had appeared so to him 

for he thought that metal had struck metal. He also admit­

ted that, as the truck swerved for the purpose of passing the 

oar, he could not have seen the collision through it, but he 

maintained throughout that he saw the left hand side1 of the 

truck when it actually collided with the deceased and he saw 
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the latter being thrown onto the road^ as the truck was 

still moving towards the right of the stationary car. He 

never saw the petrol tin which the deceased had in his hand 

at the time.

Evidence wqs given by Dr. Brodie, the ;

district surgeon for Inanda, the district in which Verulám 

is situated, who went to the scene of the accident and attended 

to the deceased. At about 8-35 that evening he examined, the 

appellant in order to ascertain whether dr not he was uúder 

the influence of liquor. He found thft^the latter had t('aken 

sufficient intoxicating liquor to have caused his faculties

to be impaired at the time of the accident. When he a^ked

the appellant whether he had in fact taken liquor he replied 

* ’
that he had had one beer at the Brit/ai^La Hotel in Durban.

One, Mahomedy, stated that at approximately

8.30 on 12th November, 1954 appellant came to him and; told
i

him that he was in trouble and wanted his help. The Appellant 
I

was under the influence of liquor at the time. He told him

that he had had an accident on Katskop Hill and that,a

European Hi ad knocked into his^ van and. showed him the damaged h ;

door handle on the truck* ;
I

Erom the evidence given by the police and 
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a plan drawn up at the time, it appears that the width of the 

road at the spot where the accident took place is 34 feet.

Of this 20 feet has a tarred surface with short, disconnected, 

white lines indicating its centre. The deceased’s car Was 

parked at a distance of two feet from the centre line leaving 

a distance of 12 feet between the left hand side of the car 

and the outer edge of the roadway. The deceased’s body was 

found in the road 12 feet beyond the front of his car and an 

empty petrol tin, with a dent in it, was found two feet 

behind it. The distance between the right hand side of the * 1

car and the outer edge of the road on the right was 16 f^et.

rc^hre'e—pe-epl-e—in-the-deceased^s~ car” at' tha 'time o/ 

the accidentT^ud^^one^of them was called to^iv^^ 

nor was any explanation for^tSs^u^allure to do so placed 

on record. No^poi'nt appears to have been raised irT'cannec.tion 

^_^****^ 
v^tS—th±»-cM?cumet anc e.

Appellant was the only witness called for 

the defence. He stated that he did not see the stationary 

car until he was about 40 yards away from it and that he Saw 

the deceased standing behind the car with a gallon tin in his 

hands* He swerved to the right to avoid the car and passed 

at a distance of about two feet from it. As he was passirig
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it the deceased stumbled towards the centre of the road. He 
!

heard a noise like a tin falling or hitting his truck and' he.

slowed down, but a car came abreast of him and the driver 
।

shouted at him and he then drove on. After he arrived ati

Verulam he found a dent in his truck and a bent door handle and 

he became frightened because he thought that the person 

behind the car had stumbled (Mate his truck; he then went to L

a hotel and drank three double tots of cane spirit, one after 

the other, to give him courage. He then went to look for 

Mahomedy, told him that he was in trouble and asked him tó help 
i 

him. Just then the police van came down the street and he

and Mahomedy walked towards it and he told Sergeant du Pléssis 

that he wished to report ar accident. The Se^rgeant took । 

him to Dr. Brodie’s surgery for examination.
I 

The learned judge accepted Paxman’s evidence.

He found that the appellant was under the influence of liquor 

at the time of the accident and rejected his story that he 

drank three double tots of cane spirit at Verulam after the 
। 

accident, giving as the principal reason for the rejection] 

the fact that he had told Dr. Brodie an untruth in saying *that 

wfe&t he had had to drink was one beer prior to his leaving

Durban. He did not accept the appellant’s story that the 

/ deceased............. *



deceased stumbled into his truck as he passed the stationary 
। 

car and he stated that the appellant impressed him as being 

unreliable in several respects# He found that the appellant 

was negligent in attempting to pass a stationary vehicle, next 

to which a man was standing, at a speed of between 40 and 50 

miles an hour and to leave a space of approximately two feet 

between his vehicle and the stationary one# As this negli-r 

gence was in his opinion the cause of the accident and as the 

deceased had died in consequence of the injuries he then 
। 

received, he convicted the appellant#

The first ground of appeal which Mr. Maisels, 

wh® appeared for the appellant, relied upon was that the learned 

Judge in the court below erred in his approach to the case in 

that he had - so to speak - descended into the arena and, as 
। 

a result, his vision had been clouded by the dust of the 

conflict#

In support of this contention, he handed 

into court a detailed analysis of the questions which the 

witnesses had been asked during the whole course of the case# 
i 

From this it a^eardax appeared that 3,101 questions in all 

had been put to the witnesses and that, of these, the judge 

had asked 1,348, the prosecutor 924 and the defending counsel
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829* The position which arose from the examination of the 

appellant was, counsel argued, still mixs more striking for 

of the 735 questions put to him, the judge had asked 426, the 

prosecutor 207 and the defending counsel 102.

In the case of Yuill v. Yui11 which was a

A
decision of the Court of Appeal and is reported in 1945 A

Probate Division 15, the following passage is to be

found on^p^. 20 of the report

MA judge who observes the demeanour of the witnesses 

while they are being examined by counsel has from, his 

detached position a.much more favourable opportu­

nity of forming a just appreciation than a judge who 

himself conducts the examination. If he takes the 

latter course he, so to speak, descends into the 

arena and is liable to have his vision clouded by the 

dust of the conflict. Unconsciously he deprives him­

self of the advantage of calm and dispassionate ob­

servation. It is further to be remarked, as every­

one who has had experience of these matters knows, 

that the demeanour of a witness is apt to be very 

different when he is being questioned by the judge 

from what it is when he is being questioned by 

counsel, particularly when the judge’s examination 

is, as it was in the present case, prolonged and 

covers practically the whole of the crucial matters 

which are in issue. That it is open to an appellate 

court to find that the view of the trial judge as to 

the demeanour of a witness wqs ill-founded has indeed_
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i
. been recognised by the House of Lords itself0. !

i

Mr. Maisels submitted that this was not bhe

only undesirable feature of the learned judge's conduct of: 

the case, for, from the very start of the appellant's exami- 

nation-in-chief, he had interrupted counsel's examination bf 

him by putting to him a series of continuous questions, which
।

were really in the nature of vigorous cross-examination, and 

that these interruptions continued right throughout the | 
।

examination-in-chief. Even while the appellant was being I 
i 

cross-examined, he continued, the learned judge took an active

part in the cross-examination and afforded assistance to the 

Crown in attacking the reliability of his evidence. ;

Amongst the many passages to which Mr. i
i

Maisels referred the Court it is only necessary to mention 
i 
i

three in order to make counsel's contentions clear. Just !

after the accused had been called and his Counsel had put [to 

him a few introductory questions, the appellant stated that 

he had had a pint of beer at a hotel. The learned judge then 

intervened and the record discloses the following questions

i
put to the appellant and the latter's answers to them: :

i

/ By.................. 10................. ..
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”By Seike, J<:

At what time did you stop there? - it 

could have been 6«30* When you say ’could have béenj 

do you mean it could have been any time in the after­

noon, or was it 6*30? - Yes, it was 6.30 p.m.

You mean you think it was probably about that time? - 

It was 6.30 p.m.

Why do you say ’could have been’ if you know it was? 

Why do you say ’it could have been’? It was 6.30 p.m. 

BY MR, MULLER:

How do you know the time was 6.3O? - 

As I got out of the van I had a look at the time.,

BY SELKE, J. : ।
Where did you look? - &t my watch.

BY MR. MULLER :

Bo you ordinarily wear a wrist watch? - 

Yes. Have you got it on now? - Yes (indicated).

BY SELKE, J. :

You remember you. looked at your wrist 

watch and you say the time was 6.3O? - Yes.

BY MR. MULLER :

What were you doing then? - I was just 

going into the Hotel.

BY SELKE, J, ;

Why did you. look at your watch then? - 

I just had a glance at it; there was nothing in parti­

cular that I had to see the time for.

It is funny that you remember looking 

/ at....................../ 11...................
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at it. Do you remember always when you glance at 

your watch? - No, not always.

Why do you remember this time? - That is 

just still in my memoty.

It just sticks in your memory? - Yes.

Why does it stick in your memory? - There 

is no particular reason for that.”

At a later stage the learned judge inteib - 

posed in the examination-in-chief to ask in reference to the 

deceased:

“Where was he: aws he level with the car: did his 

body stick out from it, was his body in line with 

the car: was half the width of his body sticking
u 

out: don't you agree?------ K
To all O"|> iRt kflJ; [fl tw. unbA //Va *

At one stage of the examination-in-chief 

the learned judge's interrogation of the appellant occupied 

three pages of the recor^Lnd, in the course of it, the follow^ 

Mng appears from the record:-

(Learned Judge) "Do you not want to answer my question?" 

(Appellant) “Yes I do want to answer it".

(Learned Judge) "Why do you not answer it; you understand niy 

question?"

(Appellant) "Yes".

/ Learned Judge ............ ./12...........
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(Learned Judge) "Why don’t you answer it: do you understand

it?2

(Appellant) "No, I beg your pardon".

In R. v. Gilson and Cohen (29 Cr. App. R.

Cases) at page 181 Wrottesley, J. said:—

"We adhere to every word which is to be found in 

CAIN (1936) 25 Cr. App. R. 204* This passage is to 

be found on p. 205: ...................... ’There is no reason

why the Judge should not from time to time inter­

pose such questions as seem to him fair and proper* 

It was, however, undesirable in this case that, 

beginning in the way which I have described, the 

Judge should proceed, without giving much oppor­

tunity to counsel for the defence, to interpose, 

and long before the time had arrived for cross- 

examination, to cross-examine Chatt with some 

severity. The Court agrees with the contention 

that that was an unfortunate method of conducting 

the case. It is undesirable that during an exami­

nation-in-chief the Judge should appear to be not 

so much assisting the defense as throwing his 

weight on the side of the prosecution by cross- 

examining a prisoner. It is obviously undesirable 

that the examination by his counsel of a witness who 

is himself accused should be constantly interrupted 

by cross-examination from the Bench”'.

based upon the course which the learned judge

/ pursued /13..........
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pursued was made. Mr. Maisels, however, contended that as 

the learned judge had "based his judgment principally upon the 

unfavourable impression which the demeanour of the appellant 

had made upon him and had, in eonsequence of that impression, 

rejected his evidence; the manner^in which he had attacked 

the veracity of the accused right throughout his examination 

should be taken into account when the value of his evidence 

came to be weighed up by this Court. It was quite impossible - 

he argued - for any witness to give a consistent and coherent 

।
account of an accident when he was being subjected^ to con­

tinuous interruption and contradiction by the presiding 

judge♦

In my opinion, the Unfavourable impression 

i 
made by the accused upon the learned judge is not of such 

consequence that the decision of this court must necessarily 

depend upon it. There are other features of the case to 

which much more importance can be attached. I would just1 

say, with respect, that in my opinion the passages quoted 

from the judgments in Yui 11 v. YuiII and R* v. Gilson & Cohen 
I 

(supra) set out correctly the limits which a judge should 

observe in the conduct of proceedings over which he is

/presiding .............. /14...« 
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presiding. Had the appellant’s demeanour been a factor of 

such vital importance that the decision of this Gwri must 

necessarily have depended to any extent upon it, the active 

part which the learned judge took in the proceedings and more 

especially the manner in which he dealt with the appellant 

while he was giving his evidence might have placed this Court 

in a position of considerable difficulty.

Appellant’s counsel attacked the learned 

judge's finding that the evidence established that the appel­

lant was under the influence of liquor when the accident , 

occurred to an extent that caused him to drive negligently. 

He described this finding as one in which the learned judge 

misdirected himself. In my opinion, there is no substance in 

this contention. Paxman, who drove behind the appellant for 

some four or five miles, was so impressed by the erratic 

manner in which he drove that he made a note of the number 

of the truck. When the appellant was asked by Dr* Brodie if 

he had taken any liquor recently, he replied that he had dHwk 

only one beer that evening, an answer which was perfectly 

untrue* If he had drunk three double tots of cane spirit 

shortly before the examination, there would appear to be no 

I 

I 
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reason why he should have concealed that fact from Dr. Brodie. 

In my opinion the learned judge’s finding is fully justified.

Appellant’s counsels’s next contention was 

that Paxman’s evidence was in many respects unreliable and 

that the judge had erred in accepting his version of the col­

lision instead of that given by the appellant. The principal 

ground upon which he bases this contention is that Paxman 

stated that.’’metal to metal” contact occurred between the two 

vehicles when they collided and that he was wrong by reasón 

of the fact that no paint from either of the vehicles was f 

found upon the other. Nor did Paxman see the tin from which 

the deceased was pouring petrol into the car. Paxman had 

therefore, he argued, a mere momentary glimpse of the deceased 

at the time of the impact and his observation was imperfect 

and indeed inaccurate when compared with that of the appellant. 

Here, too, it appears to me that counsels’s contentions áre 

not well-founded. The metal to metal contact may well have 

been the contact between the appellant’s vehicle/ and the 

petrol tin which the .deceased was holding. Paxman admitted 

that he might have been mistaken as to the two vehicles : 

actually striking each other, but he said that that is what 
r 

/ appeared ......./16........



-16-

appeared to him to have happened and he could only testify 

to what seemed to him to be correct* He was in no wise shaken 

in cross-examination in regard to his statement that he saw the 

deceased standing behind the right hand side of the car 

immediately before the collision and that he saw him being 

flung to the ground by the appellants truck* Again I see no 

reason for rejecting the learned judge's finding that Paxman's 

evidence was correct and^afforded a true description of how the 

deeeased came by the injuries which caused his death.

Appellant's counsel's next contention w&s 

based upon the fact that the post mortem examination disclosed 

that the deceased was possibly under the influence of liquor 

when he was injured because an appreciable quantity of alCo- 

hol was present in his blood* This, said Mr. Maisels, lent 

a considerable measure of probability to the appellant's : 

story that the deceased stumbled into the path odf his truck 

and so caused it to collide with him. Xf this is correct 

and, he contended, it is much more likely to be correct than 

the account given by Paxman, who caught a mere momentary 

glimpse of the deceased, it was the deceased's own action 

which led to his being struck down and that action took place
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at a stage when the appellant could no longer avoid him.। 

The mere fact that the appellant had driven close^ to the 

deceased was in those circumstances not negligent - par $*** 

Rex v. Grunes, 1950(4) S.A. 279 (N.)*

Moreover, he argued, the appellant could 

not under all the circumstances have anticipated that the 

deceased would make a sudden movement which took him right 

into the course which he, the appellant, was following in 

his effort to avoid the stationary car ( Cf. ,Beech and 

Another v* Setzkorn and Another, 1928 C.P.D. 500)* If then 

the deceased was the proximate cause of the accident and it 

was due to his own action that the appellant collided with 

him, as counsel maintained was clearly the case, the appellant 

was not guilty of culpable homicide even if the disaster had 

been preceded by 'some negligence on the appellant’s part ( R* 

v* Freeman, 1931 N.P.B. at 464)*

Mr. Maisels submitted, too, that the negli­

gence of the deceased in parking the car very close to the 

centre of the road, when he had ample room to park off the 

iakk tarred surface on his left hand side, with its lights 

offj and then standing behind the car where it was difficult

/ to.................../18...............
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to see him, were likewise negligent actions and that, even 

if the appellant drove close to this car under those circum­

stances he had taken the steps which any reasonably careful 

driver would have taken in passing a parked car on a main 

highway# As authority for this contention he referred to 

R. v. Heydenrich, 1942 T.P.D. 307 and to Manderson v# 

Century Insurance Co# Ltd., 1951(4) S.A. 533 (A). These 

cases are, however, in my opinion distinguishable from the 

present one in that, in each of them, the motorist who was 

compelled by the circumstances to pass an unlighted car 

standing near the centre of the road was pervented from 

avoiding it through the advent of a car coming from the 

opposite direction and thus barring his way. In this case 

there was ample room for the appellant to pass to the right 

of the parked car and the road was unobstructed#

The appellant admitted that he was driving 

at a speed of 40 miles an hour# He admitted that he only 

saw the stationaiy car when he was approximately 40 yards 

away from it and that, in swerving to avoid it, he passed 

within about two feet from it. The learned judge has 

found that his action in passing a stationaiy car at this 

/ speed................ /19...............
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speed and driving very close to it was, under the circumstances, 

negligent*  In passing sentence, he remarked that he had taken into 

the accused’s favour the possibility that the deceased had stumbled 

into the way of the.appellant’s truck, but in his judgment he had 

already rejected the appellant’s story that this actually occurred*  

It appears to me that, if the deceased made a sudden movement, or 

even stumbled, when he saw the appellant’s truck bearing down upon 

him in such a way that he might well have thought that it was going 

to collide with him, his action was not a negligent one*  The 

deceased was standing with his body projecting beyond the edge of his 

car into the roadway and the appellant states that he passed the car 

at a distance of about two feet*  If the driver of a truck comes from 

behind a person standing in the road and swerves past within two feet 

of him at a speed of at least 40 miles an hour, it seems to me that 

he is threatening that person’s safety. Directly the appellant saw 

the car it was his duty to slow down in order to enable him to pass 

it at a distance which a reasonable man would have regarded as suffi­

cient to ensure that the deceased was not placed in jeopardy. The 

appellant was under the influence of liquor and for him, in that 

condition, to risk passing so close to the deceased without slowing 

down was in my opinion not only negligent but reckless*

* atesy and the accused .denied that he had done so. Mr. Maisels <\
endeavoured to deduce from á single question put by the prosecuting 

counsel that he had told Sergeant du Plessis that this is what 

happened. But it does na±

The appellant stated that when he arrived at Verulam 

he discovered from the marks on his truck that he must have collided 

with the man at the rear of the stationary car and that he became 

frightened. He told Mohamedy that he was in trouble and asked for 

his help, Mohamedy said that he told him that an European had 

knocked into his van,

Sergeant du Plessis, to whom he re- 
IkM1 

ported the accident, wastnever asked if the appellant^told him
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not appear to me that it can fairly be deduced from the way 

in which this question was put that that inference is justi­

fied*-

In view of the learned Judge's acceptancfe of 

Paxman's evidence as to the manner in which the accident 

happened and in view of the appellant's failure to tell that 

story either to his friend, Mohamedy, or to the Police when 

making his report, I am of the opinion, that the learned 

Judge was justified in rejecting it* He found that the proxi­

mate cause of the accident was the appellant's passing too 

closed to the stationary car at the speed at which he was 

travelling and,in my opinion, there might well be added1 to 

those two factors a further one: i.e. that he only saw the 

parked car when he was about 40 yards away from it and at a 

time when it had become difficult to give it a wide berth, 

। 
although it was actually visible in the lights of his truck 

for a much greater distance.

For these reasons I am of opinion that the 

learned Judge was correct in his finding that the appellant 

was guilty as charged*

The appellant was granted leave to appeal on 

the ground of the severity of the sentence as well as hgainst 
/the.............../21.................
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the conviction and Mr. Maisels attacked the sentence, first­

ly, on the ground that the learned Judge had misdirected him- 

self. In his judgment pn the application for leave to Appeal 

the learned Judge stated that, when he convicted the appel-t ✓ 

lant, he had indicated that he regarded the fact that the 

appellant had driven when he was under the influence of li­

quor and that he had failed to stop after the accident as 

part of the circumstances under which the offence had been 

committed. He said, furthermore, that he had taken these 

two matters into account in weighing up the gravity of the 

offence and in deciding what punishment was tfa® appropriate.

Counsel’s submissions were as follows

As the Crown had charged the appellant with a particularised 

offence, it was not competent for the Court to travel outside 

the details set out in the indictment. The only issue be- 

tween the Crown and the defence was: whether the appellant 

was negligent in his driving the truck and whether th$t 

negligence caused the death of DhooXa. As he was not charged 

with the statutory offences of driving under the influence 

of liquor and of failing to stop after the accident he could 

not be convicted of them and so they fell entirely outside 

the scope of the enquiry. The learned Judge had,therefore, 

no right to allow these factors to influence his decision^ 
as/......................./22.
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as to what punishment should be inflicted.

It appears to me that, when considering 

whether the driver of a motor vehicle was reckless or negli­

gent and in assessing the degree to which he failed to re- 

gard the rightd of other people, it is permissible to tapce^ 

all the circumstances leading up to, and following upon, those 

of his actions from which the recklessness or negligence can 

fairly be inferred. To drive a motor vehicle when the 

driver's faculties are impaired through his having consumed 

intoxicating liquor appears to me to be in itself a font of 

recklessness, for how often has experience not shown th&t 

the intoxicated drived is the tiarbinger of disaster, and even 

of death, for innocent users of the highway. It may well be 

said that this does not apply to failing to stop after tin 

accident, but, in the present case, the accused himself ad­

mitted that he knew that he had struck a tin, which he had 

seen in the deceased's hands when he passed the stationary 

car, and he should have known that he might have struck; the 

man who was holding it. It seems to me that his action in 

driving on is indicative of his indifference towards the 

safety of the deceased and that it displays an element of 

carelessness and of disregard for the rights of other people, 
i

I/............ i................. /23. '
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I am of opinion, therefore, that the learned Judge was right 

when he took these two factors into account for the purpose 

of determining the appellant’s sentence.

Mr. Maisels contended that the appellant was 

found guilty of negligence only, as opposed to recklessness oi 

gross negligence, and that the learned Judge had overlooked 

the principle laid down by Centlivres, J.A.(as he then was) 

in Rex v. Mahametsa (1941 A.D. at page 86)where he said:- 
"We do not disagree with the view that imprisonment 
is an appropriate punishment in cases of reckless­
ness, if by "recklessness” is meant gross negligence 
or a wilful disregard of the rights of other road 
users”, as for example in the case of numbers of 
accidents which are caused by the dangerous practice 
of "cutting in”, or driving round a blind corner on 1 
the wrong side of the road, or passing another car 
on the crest of a hill".

Although the appellant did none of these things, 

it seemsto me that a further instance of gross negligence 

might well be added to those the learned Judge and that is: 

driving, while under the influence of liquor at a speed of 

40 miles an hour within some two feet of a stationary cqr, 

behind the iSight mudguard of which a man was standing.

The learned Judge actually stated that he re­

garded this conduct as being reckless or negligent and, from 

the general trend of his judgment, he appears to have con­

sidered that the appellant was grossly negligent, a finding 

for/./24
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for which he had, in my opinion, ample grounds.

Finally,Mr. Maisels' contended that the severity of the 

sentence showed a wrong exeEcise of the Judge's discretion 

and produces a sense of shock. People who drive motor trucks, 

recklessly, or even carelessly, are in a different position 

from the drivers of ordinary motor cars. It quite frequently 
i 

happens that they inflict very serious, or even fatal, in­

juries upon others and that, owing to the weight and more1 solid 

construction of the vehicles they are driving, they themselves 

suffer^harm. When they drive under the influence of liquor 

the menace which they become to the travelling public is 

greatly increased. The sentence does not produce in me a 

sense of shock and I am of the opinion that the learned

Judge exercised his discretion correctly in imposing it^ 

/ he /^5 AAe-fcA^re .
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I

Court resumes 30th November, 1955.
SELKE J: The . Accused, who Is an Indian man of the age I of 

28, is charged with culpable homicide, the allegation being 

that on 12th November 1954, at or near Katzkop Hill, Verulam, 

he drove a motor vehicle (a truck) No. NT.568, on a,public 

road wrongfully and unlawfully and in a reckless or negligent 

manner, in consequence of which it collided with one Mahóncd 

Amod Dhooma, an Indian man, this causing him injuries from 

the effects of which he died. !

10. The Accused has pleaded not guilty, and has been

defended by Mr. Mier.

The main evidence for the Crown about the alleged 

offence and the circumstances in which it occurred was given 

by one John Frederick Paxman, who said he was the transport 

manager for the Natal Estates Limited, and that, at the time 

of this occurrence, he lived at Verulam. He described how, on 

the evening of a Friday in November 1954 * ho was uncertain of 

the date - he was going home towards Verulam from the direction 
of Durban in his motor car and in the vicinity of the White

20. House Hotel ho came upon a | or 1 ton truck which ho followed 

along the road as far as the slope of Katzkop Hill, 1^- to 2 

miles on the Durban side of Verulam. He said that he

followed this truck for 4 or 5 miles and, while ho did sq,

its speed varied from time to tine between more than fifty 

miles an hour down to forty, and that he was about 30 feet 

behind it most of the way and had it under observation all 

the tine in the light provided by his headlamps, which were on 

bright. He says that he did not try to pass the truck for two 

reasons; firstly because it was going as fast as he himself

30. ' wished to go, and secondly beca.usc from tine to time it swerved 

about the road from its correct to its incorrect side and, I 

gathered, ho was a little afraid to attempt to pass. He said 
that once - at the entrance to Mount Edgecombe village «- lit

/swerved
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swerved off the road completely on its incorrect side, but

that it re-entered the road and went on# So impressed was . 

Paxman by the way in which this truck was being driven, that, 

shortly after passing Mount Edgecombe village, he made q note 

of its number.

Mr. Paxman said that s tills truck-and his own car

a Citroen - approached Katzkop Hill, he noticed, from a'

distance of between 100 and 200 yards, another vehicle parked 
।

on the left-hand side of the road. Ho was unable to say

10. whereabouts the wheels of this vehicle wore in precise 1 

relation to the left-hand edge of the tarmac, nor whetlicr
। 

its lights were on or not* But he said that the truck .and 
i 

his car approached this vehicle at about 45 - 50 miles'an ।
hour, and that, as they drew nearer, he saw someone standing 

at the back of the vehicle on the right-hand aide» He | says
। 

that this person appeared to him to be standing in linb with 

the body of the oar and, when he first saw him, he (thb 

witness) was about 50 yards away.
i 

The witness wont on to say that the truck, NT.566, 
।

20, collided with this person and with the parked car, and- throw। 
the mon in front of the parked car. Mr. Paxman says that he 

hoard the noise and is quite sure the two vehicles coillid cd.

The truck then carried on up the hill in the direction of 
।

Verulam, and he (Paxman) chased it and got alongside i't and. 

shouted to the driver, who, he says, shouted something back 
।

to him, but he could not hear what it was. Mr, Paxman then 
। 

reversed back to the scene of the accident and found on i
Indian nan lying in the roa.d. Ho identified the Accused as 

the driver of the truck which had knocked down the Indian nan.
I

30, The witness says he spoke to the injured non Im English 
।

and the latter replied, but he could not understand what he 

sold. He added that the Indian’s clothing did not seen to 
be damaged but he did not notice his shoos - other evidence



263. JUDGMENT,.

was that two shoes (said to belong to the Deceased) were I 

picked up in the roadway many feet in the Verulam direction 

from the spot pointed out as the point of impact.•

Mr. Paxman was cross-examined closely and at considerable 

length by Mr. Muller, with the object of shaking his testimony, 

but, in my opinion, Mr. Muller1s assault failed of its purpose, 

for Mr. Paxman impressed me as being an observant, responsible
I

and fair minded person, and there was nothing which occurred 

to me, notwithstanding the cross-examination, to be contra- 

10. dietcry or inherently improbable in what he said. It is,true 

that ho was uncertain about a number of details, but theio 
। 

struck*me as being minor natters of observation, and, when 
i 

one reflects that, so far as appears, he had no Interest in 

the truck or its driver, nor any grounds to expect that he 

would be an eye witness of a serious accident, there wasi no 

reason why many of the details of the journey between White 

House Hotel and Katzkop Hill should particularly impress' 

themselves on his memory. !

Tlic main purport of Mr. Muller’s criticism of Paxman’s 

20e evidence was, as I understood it, a suggestion that Poxmhn, 

though possibly genuinely believing that he saw the things he
I 

sail he saw, was in truth exaggerating little things that 

happened, and was stating as observed facte things which in 

reality he had not observed, but had merely inferred. Mr.

Muller instanced in particular the alleged statement by I

Paxman that he saw a "metal to metal" collision between the
I 

two cars,and’also that .he saw the vehicle perked at the side

of the road from so far away as he says, and kept it under 

observation more or less continuously right up to the moment

30, of the accident. I
As to the first of these remarks, I doubt whetherJ in

saying he saw a "metal to metal" collision, Paxman intended to

convoy all Mr. Muller read into that expression. The evidenc c

/of
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■ ©f the Accused himself was that the nan who was standing to

the rear of the stationary car had in his hands a one gallon 

petrol or oil tin, fron which it secns alnost certain he was 

engaged in pouring, or was about to pour, petrol inuo the | 

stationary car. 1
The damage to the truck said to the car suggests that, 'oven

if the cars did not cono

the damage was caused by 

with each by being as it

10, The evidence secns to me

into direct contact with each o tiler, 
I

some object which cane into contact 

were rolled or jamed between them, 

to leave no reasonable doubt that that

object was the body of the Deceased plus the gallon tin that

he hadcin Ills hands at the tine of the accident

him

such

left

Th* Accused himself describes a noise which conveyed to 

so he says, that his vehicle had struck a metal object 

as a tin* And as, on the Accused’s own statement, ho 

about 2 foot between his own truck aid .the stationary car

it nay well be, it seems to me, that Mr. Paxman heard the •' 

noise made by the tin, and possibly the mudguards of one or '

both of the vehicles, and seeing, as he the Deceased

20, thrown forwards in front of the stationary car, genuinely!

believes that he saw the vehicles in actual contact with bach 
other without the intervention of any human body, At all!

I 
events, the impression that Paxman gave ne was that he 

genuinely believed what he said he saw. ।

As regards the further criticism of Mr. Paxman1a haying 

scon the vehicle aaid the man standing behind it fron a distance

of between 100 and 200 paces or yards, Mr. Muller submitted

that this was impossible, having regard to the tests model 

during the trial, which showed that the vehicle became visible 

30. for the first time (and then only part of it became visible)

fron a distance of 268 feet. But there are many considerations
I

to be taken into account before one could say that one | 

disbelieved this part of Paxman’s evidence; for example, Paxman

/had |
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had, to assist his vision, not only the lights of the truck 
which was some distance in front of him, but the lights |of 

his own car also; and further, the conditions on the night 

of the accident were different from those on the night olf 

the test, for, on the night of the tests, there was a misty 

drizzle, whereas on the night of the accident, it was a 

clear night. In addition, the evidence of Paxman as to the 
distance away at which he first saw the parked car represents 

no more than his recollection of something that happened at 

10* a time when he had no reason, so far as appears, to make a 

special note of what he saw.

Mr. Muller also queried the possibility of Paxman seeing 

the stationary vehicle and a standing man more or less 

continuously round one side of the truck or the other, as 

' Paxman indicated he did see it.■ But, here again, it seems to r 14* Z J
me to be a matter of impression merely, and it is obvious 

that the further behind the truck Paxman’s car was, the loss 

the truck would tend to block Paxman’s view towards his front.

On the whole, I find Mr, Paxman’s evidence very I 
20. !

impressive.
The accused’s version was that this truck, which belongs 

to an uncle of his who has a shop and a farm in the neighbour­
hood of Chaka’s Kraal, was a comparatively now vehicle, knd 

that he, (the Accused) had taken it to Durban on that day to 

have it serviced* Ho said that he spent practically the whole 

day In Durban, most of it at the garage which was servicing 
the vehicle, but that-he had, during the day, had a cup oi* tea, 

with an aunt and had also drunk a glass of water. He saýs 

30. that, on the way back, he had stopped at a hotel In Durban 

called the Britannia Hotel, and, there, had had a pint of beer. 

After drinking that, he set off in the truck for Chaka1s Kraal, 

and It vias when ho got to Katzkop Hill that this accident 

occurred. He denies that he drove in any unusuad way, or

/ swerved 1
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swerved about the road, though he did not dispute travelling 

at between 40 and 50 miles an hourB He says that, after] 

rounding the bend at the bottom of Katzkop Hill, he not^.ecd. 

standing at the side of the roadi a stationary vehicle without

lights, and. he said he pulled to the right to pass it, cj|icl 
that, when he had done so, he was on the loft side towards 

the centre of the road — there As evidence that at this I 

place the tarmac road is 20 foot wide. He said that the I car

was about 40 yards away when he first saw it, and he saw' the 
10. cor and the nan standing behind it at the same time, Hik 

evidence is that the nan had a gallon tin in his hand, ajid 
that, as Ills, (the Accused1s); truck passed the stationary 

car, the man with the tin stumbled Toward towards the centre 

of the road, in the direction in which he had been facing, 
I

Originally, I understood the Accused to convoy that

he first noticed this stumbling when the man was practical”

opposite the door of the cab of the truck, but when it Was

pointed out to him that there were dents on the truck

immediately at the back of left head-lamp — which wap

20. sone considerable distance in front of the middle of thc(

door of the cab - he seemed disposed to say that it all ।

happened very quickly and the man night have stumbled 

the cab door was opposite to him. Anyhow, the Accused shys 

that he heard a noise which suggested to him that the tin had 

cone in contact with his truck, and that he passed the I 

stationary car and began to slow up with a view to stopping 
in order to see what had made the noise* He says he thought

' the man night have dropped the tin on the ground or on tb the 
truck, or that the truck migh^' have hit the tin. But he' says

30* ho changed his intention to stop when Mr. Paxman overtook him 

and, travelling alongside, shouted to him. I gather he did 
not know Paxman, and ho says he did not know what Paxman'was 

telling him, or trying to tell hin, because he could not hear

/what
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what Paxman was saying, possibly because the window of the’ 

truck was not open between them. But he acknowledged that] he 

made no serious effort to find out what Paxman wanted, andj ho 

accelerated again and continued his journey because, so he 

said in the witness box, he was frightened to stop in case he 
night be attacked on the road. ।

The Accused’s further story is that he went straight to

Verulam, and, there, to an hotel, where he had three double 

tots of cane spirit in quick succession, after which he wont

10, to look for an acquaintance, Mr. Mahomcdy, first of all ct the 

the latter’s house and, then, in one of the streets, and, I 
having found him, his intention was to persuade Mahomcdy to 

go with him to the police to report. He says that up to the 

t^me he got out of his truck at the hotel in Vcrulan whore he 
had the three double tots of cane spirit, he had not supposed 

that he had become involved in anything except a minor ncJidont

but that, when he got out, he noticed a dent in the door of 

the ca.b, and he also noticed that the handle of the door Had 

been twisted round, and he at once camo to the conclusion tha.t 
20. his truck had come into contact with the body of the porsJn

who had stumbled, into his car, and that the accident wa.s a)

serious one; hence. according to him now, his resort to the

bottle, because he says he became very much afraid. ।

At all events, the evidence is that the Accused found
Mahomcdy not long after he had loft the hotel, and he repainted.

to Mahomcdy, and asked him to go with him to the police. |

Mahomcdy’s evidence was that, when the Accused first^ 

approached him, he said to him ,fMr. Mahomcdy I on in trouble
Iand I want you to help ncn. Mahomcdy says he asked Accused

30. what the trouble was, and the Accused told him that he had! had 

an accident on Katzkop Hill; that a European had knocked into 

his truck, and that he wanted to report the matter to the 

police. He impressed Mahomcdy as being under the influence of 

/liquor '
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liquor, anti Mohoncfly, having looked at certain of the danago 
I

to the truck, said it seemed to him to be not a serious affair 

and that he thought the Accused should go home. However,1 

Mahomedy says, the Accused insisted that it was serious, ^hd; 

so, they set off to go to the police station together, but on 

the way they not Sergeant du Plessis, to whom they reported. 
।

That is Mahomedy* s evidence and, in the main, it is to

the sarc effect as the evidence of the Accused himself, 1
I 

although their evidence does not altogether coincide as to
I 

10. what the Accused said to Mahomedy. !

It is clear, however, that the Accused was taken vóry 
i 

soon after that to the surgery of Dr. Brodie, the District 

Surgeon, by whom he was tested for being under alcoholic] 

influence. Dr. Brodie’s evidence is to the effect that the 
i 

Accused, by reason of his consumption of alcohol, would have 

been unfit to drive a motor vehicle at 7.45 - that is thb time 
। 

at which the Doctor understood the accident had happened!» It 
। .

is clear that the Accused gave Dr. Brodie to understand [that 

the only alcoholic drink he had had at any relevant time' was 
i

20, a pint of beer before he left Durban, namely at the Britannia 

Hotel in Ungeni Road. Dr. Brodie said he regarded that as 

an obvious under-statement* l

If the story Accused now tolls of having throe quick 

double tots of cane spirit on reaching Verulam is true, then he 

lied to Dr. Brodie, and, from his general answers, and the
I 

impression he gave to Dr. Brodio, it is apparent that he

realised porfcctlj’ well that the purpose of Dr. Brodie’s 
i 

examination was to test whether he was under the influence

of alcohol. To my mind, it is sheer nonsense for him tp 

30. suggest that,, with that knowledge, he deliberately told la lie 
l

to the Doctor and then went on submitting himself to an । 

examination for intoxication. Moreover, the impression 'that 
i 

the Doctor seems to have gained - certainly his evidence 

/conveyed
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convoyed this to me - was that, when he saw the Accused and 

tested him, the Accused was in the process of sobering up* 

Now that, surelyjcould not have been his condition had he

shortly before the examination consumed three double tots

of cane spirit* I

In all the circumstances, I do not believe the Accused’s 

story that he drank three double tots of cane spirit imncciiato- 

ly after reaching Verulam, and I strongly suspect that it was 

an after-thought and an invention, designed to explain the

10. state in which the Doctor found him to be. i

Now the evidence of Paxman, which I accept, conveys | 

clearly that, in his opinion, the Accused drove the truck in 

an abnormal way, which Paxman described. Such conduct seems i 
to me quite consistent with the Accused having been under 

the influence of alcohol. It also seems to me to constitute 

driving recklessly or negligently. Moreover, the Accused’á 

own version of the manner in which he passed the stationary 

car, namely at a distance he estimates at about 2 feet, । 

indicates that he was negligent in the respect that he did not

20. allow sufficient space between his truck and the stationary car

In my opinion, it is, prime facie, reckless or negligent

to attempt, when driving at a speed of between 40 and 50
I 

miles an hour, to pass a vehicle stationary at the side of ! 

the road with a man standing next to it, leaving no more then 

approximately 2 feet between the two vehicles. I

It is true, as pointed out by Mr. Muller, that, although

at the preparatory examination the Prosecution framed three
/ X Icharges against the Accused, namely (1) culpable homicide; ।

(2) driving under the influence of intoxiciating liquor; and| 

30. (3) failing to stop after an accident, the Crown has now I

brought the charge of culpable homicide only, and, consequently 

that the Accused is not in these proceedings on trial for 

cither of the other two alleged offences. Nevertheless, in

/my I
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my opinion, if ho did drive under the Influence of Intoxlcy- 

ating liquor, or did foil to stop after an accident, thesq 
1 

things arc circumstances properly to be taken into account

by the Court in the endeavour to get a complete overall , 
।

picture of the circumstances in which the alleged offence ;

of culpable homicide was committed, and as throwing light|on
I

the mental attitude of the Accused. 1
।

As a witness , the Accused impressed me as not being, 
। 

reliable in several respects, and there arc several pa-rtsiof 
।

his testimony which appear to me to be so inherently [
1

improbable that I disbelieve them,while there are other । 
।

aspects of his story will ch I do not believe. Ï
। 

I disbelieve the Accused’s statement that he thought he ।
had only run Into, or come into contact with, a tin, and hot 

with the man in whose hands It was, and I do not believe ills 

story that, as he was passing the nan at the side of the bar, 
।

the latter stumbled into his truck opposite the door of the 
I

cab, for it would appear to be a version not given by Accused 

originally, and, in my opinion, it is obvious that the damage 
।

20. to the truck was caused by a collision with the body of the 

Deceased and the tin, and the marks on the truck show, I .'think 
।

beyond question, that it was the left front of the truck ;which 

came into contact with tho Deceased, and his tin. |
।

It was sought by Mr. Muller. - who,in on able and 1 
I 

thorough argument, said everything which could reasonably be 
। .

said for his client - to show that the Deceased was under the i
influence of liquor when he received his fatal injuries.' That 

।

may, or my not, have been so. But, even if it wore, itidocs 
।

not excuse tho Accused’s own negligence in passing, at the speed 

30. at which he was travelling, so close to the stationary oar.
• i

Nor, further, do I believe the Accused’s statement that ho 

refrained from, stopping because ho was frightened of being 

attacked. I am by no means satisfied that it was ever his 

/intension
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intention to stop; but there is the evidence of Paxman thát, 

after the accident, ho appeared to slow up, so it is but * 

fair to give the Accused the benefit of the doubt on the 
* । 

point. Even so, it is clear that he did not stop, and the 

reason he gave did not appeal to me as satisfactory, nor, 

apparently, did it.appeal to Mr. Muller either, for he । 

advanced a theory which differed from the reason given by( 

the Accused himself. I am inclined to think that the real 

reason was different from both, namely that, when Paxman । 

10. came alongside his truck and shouted to him, ho realised I 

there, was a European on the scene and he became concerned! 
lost his intoxicated condition should be discovered, and,I 

so, he decided to go on. But there is no more certainty about 

that theory than about either of the other two.

Mr. Muller, in his argument, dealt with many aspects 

of the case which it is impossible to discuss in detail riow, 

although I have, I hope, considered them all. For example, 

ho sought to make much of a theory based upon the supposed 

times at which the various incidents were said to have I 

20. occurred, associated with the rate at which alcohol is said 

to bo eliminated from the human body. But, in the presdnt 

instance, the necessary data are lacking in regard to botlh 

times and alcohol, for the times arc uncertain and so are the 
quantities of alcohol consumed by the Accused. It seemsjto no,' 

therefore, that no good purpose would be served by attempting 

an investigation along these lines. It is sufficient, 1। 

think, to say that, in my opinion, the evidence establishes 

beyond controversy that the Accused was under the influence of 

alcohol to an extent which tended to cause him to drive ।

30. without due Caro. I

Mr. Muller also emphasised that the collision with 

the Deceased nay well have been duo to the negligent conduct 

of the Deceased himself, particularly in the respects (a)1 
I/that
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that he allowed his car to stand on the roadway without lights 

and (b) that he was himself under the influence of liquor and 

actually stumbled in the way of the Accused’s truck. As to 

the first of these- two, it is, I think, established that the 

vehicle was standing unlit upon the roadway; but it was upon 

its correct side. I am not prepared to hold that allowing 

an unlit car to stand in the roadway is, in all circumstances, 

negligence. But assuming in the present instance that it was 

negligent of the Deceased to allow the car so to be there, and 

10e assuming that the Deceased was under the influence of alcohol, 

in my opinion these tilings, while they may have contributed to 

the accident, were not the effective cause of it. It seems

to me that the effective cause was the negligent driving of

the Accused. And, as it is not disputed, that it was this

.ccidont which caused the injuries to the Deceased from which

he died, it seems to me that the Crown has established

against the Accused the charge of culpable homicide.

Accordingly my verdict is one of guilty of that charge.


