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I THE SUPRELE COURT OF SOUTH ..FKICa.

(APPELIATE DIVISIOQD)

In the matter between :

DURB4} IIORTH .TBADER§__LIJITED Appellant
&
COLZ ISE IOHLR _FOR IﬁLAHD REVEITUE 'Respondent
ZORAY, 2= Centlivres C.J., Schreiner, Steyn, éeyers JJ ke
et Hall A.J.A. ;
Heard : 6th Sep. 1996, Delivered : E‘J'S C( Yzﬁ

JIUDGLENT

CENTLIVRES C.J. := I agree with the conclusion arrived at by

-

my brother Schreiner. i also agreé with his view that snippets
from the evidence given pefore the Special Court should not have
been included in the stated case. At the énd of the stated casd
. i
it 15 said that the apvellants ﬁg;g d1lssatisfied with the de-
cision of the Special Court on the ground "tﬁat there was evid-
“"ence from which 1ﬁ could reasonably be concluded that the pro-
"fits derived from the realisation of the Northway and Eroadway
"properties did not eonstitute income subjegj:to income tax but
were of a capital nature.f Thié ground @nvites this Court :

to examine thé evidence and to come to a conclusion of fact

different from the cofhiclusion reached by the Special Court 3



in other words the appellant is attewpting to appéal to this
Court on a question of fact in spite of Sec. 8L of the Act which
says that "there shall be no right of apreal againgt any decision
) K

¥of the Special Court on a question of fact." _Had the appellant
complaint been that there was no_ééidence from which the primary
facts referred to by my brother Schreiner could be found, the
inclusion of the evidegceAin the stated case may have bean just-
ified. I use the word "may" deliberately because I do not
think that it 1s necessgqry <for the purposes of this case to
give a definite decision on the point. |

Where there is no evidence on which a Special Court
could reasonably have found the primary facts its determination
may possibly he "erroneous in law" within the meaning of Sec. 81
of the Act. If it is, then certaln consequences follow. To
adapt the language used by Innes C.J. in R. ¥ Shein (1925 A.D.
é at p. 9) to illustrate whét I mean, this CSurt would set aside
tﬁe determinat;on not as decilding the facts 1tself, but because
the Sp-acial Court had not in its opinion dﬁly discharggd the
judicial duty cast upon it. If on the other hand, there is
evidence on which the Special Court could reasonably have found

the primary facts, it would refuse to interfere, not because 1%

would have come to the same conclusions itself, but because no

i
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ground existed for interference with the discharge of a duty
which the law has entrusted to the S8pecial Court,alone.

I refrain from expréésing a definite opinion on the
point I have discussed not only because I considér that it is
unnecessary to decide it in this case but also because the
mattdr has not been fully argued. .I would, for instance,
have liked to hear argumgnt on the guestion whether thils Court

was correct in suggesting in Morrison v Commissioner for Inland

Revenue (1950 (2} SsA.>449 at p. 457) that findings of fact are
"assailable in a superior court if there was qé evidence on
"which the Jindings cguld bé properly reached ;" and in Coémmiss-
foner of Taxes v_Levy (1952 (2) S.4. 413 at p. 421) that a
finding of fact could'be challenged "in this Court "by showing
“that it ﬁas a finding af which no reasonablé persbn could
Narrive. "
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JUDGMEUT

e b oy e e

SCHREINER J.4, ;- The aprrellant coiprny, which 1

shall refer to as "the coupeny®, zcopcalied %o a gvecinl

- " .
-

€ourt Tor hearing Income tax arreals spalnst en 28Aitional

aszessment In respect of toncble income and incone subject

L PN L
So super tax Loy the year ended 30Lh June 1349 spnd cL2inch

a rovised astessment in respect of the sams farms of in-

coime for the year ended 30th June 1250. The $pocisl

€-urt disallowed the corpany's oprnsals ond 1t now P moals

stotad cose under tle provisions of

3]

L,

section 2L{1)(5) of Act 31 of 1941. The metter in Lssue

is wheather cartain p":‘OfitS wErn made by the Company on



X

the sele of land owned by it were capitzl sccretlons or

fncoiné s

The compeny wea repistered as g

private company in Suly 1929 with s capital of £500 1n
£1 sheres, of which 50 were issued, thrhe zreat majority
being held by the Durban North Eststes Limited, whicih I

shall call "the Estates company", snd whith was the town-

ship owner of and carriod on the business of asclling

plots in the townsuip of Durben Yorth, wrich wass formed

about the year 1925. In Sepyember 1945 the entire share~

holding in tie cémpany was bougit Ly a public compony

named Incustrial and Commercial Eoldings  Group Limlted,

wnleh I shall cell "ILC.E."; under tre then existirg law

the company thereby ceesed to be 3 private coﬁpgny. In
March 1946 its ceapitol was increased to £501 =2nd in
THUYMNK Decsrber 1946 to £15,001.

The Durben Jorth Township was
formed {or residentlal purposes snd the [reat majority

of its plots could only bte used for such purposes. Only

56 plots cnuld be used for either residential or trading
purposss at the owners' optlon.

On the 1lst February 1030 the

- -

v

company bought one rlot (Ho. 1552) carrying trading

rights/......



rights from the Zstata$company for £2400 and irmedistely

- - - -

ercctod shops thereson 2t a cost of £5,500; in 1938 it

made additions %n the shops 2t 2 cost of £983; further

shops wore added in 1240 at o cost of £10,470. The cost

of the orlginsl dbuildings and tle 2ddltlions wes defrayed

out ~f moneys ralsed on bond and nut of the incresse of

caplital. Tke plot with lts shops I shall refer %o as

"he Nortinway Property." From this plot the company

derived a rent Income which a2fter the final additlens

reaciled £3000, gross, per arrun. The property wes sold

in 1948 at a profit of £15,533. It is this profit which

1s the subject of the additional assessiment for the yssr
ended 30unh June 1349.

The compeny acquired no land

other than the orthwaey property until Februsry 1948 but

-

i1t laid the foundations for its acquisitions from that

time onwards in Septenmber and October 1944 when 1t obtaln~-

ed two optlons which gave 1t the right during tho period
it @ xx;mml.\'.\—.ﬁ
of the war and two years thsresfter, =p 9 years and

11 months iIn 2ll, to acqulire the reweinlng 55 plots in

the townshlp whicli carfried trading rights. It pelid the

Estetos company £2500 for the option to purchase 51 of

-

tie plots a.md it acquired, for what consideration is not

Stated/-v----



stated, the right to 2cquire the other 4 plots from

Durbsn Worth "onstruction Limited, enother subsidisry of

the Estates company. Twn of the lestmentionsd plots had

0ld tusiness premises on them but tre othor Ltwo and gll

- -

the 81 covered by the opticn granted by tho Estates com~

- -

pany were vacant. During the war the desvelopment of the

-~ - -

townshlp was held up ty building control rezulstions but
these were relaxed towards the end ~f the war and by Sep~
tember 1945 building had lncressed conslderably. There

was a spurt In the sale of plots towards tho end of the

war and the two options constituted a valuable right, on
account of which I.C.H. peld a hegvy premlum for ths com-

pany's capital.

-

- s
Tre bulldding enntrol rcgulatién

were further relsxzed In the yseer 1048 and on the 3rd Feb~-

ruary of that yoar the company exercised its option to

acquire from the Estates company three »lots at s price

of £450 each; it immedlately resnld one plot to each of

two banks at the price of £2000 per plot and on#%n an
organisation called the M.0.T.F.'s at the price of gvsg,
the difference between the buylng end the sellling priecgs

totalling £3400. The nett prolit was £2,265 - 18 ~ z

which tho comrany returned as inceme for the yvear ended_

1

. 30tk eeenns



30th June 1943 and on which it pald tax without objec~

tions

On the 8th June 1949 the company

exercised lts option to purchase plots 230, 2400 and

- .-

2401 with the intention of erccting shops thereon. These

three plots together constitute what T shall call "the

Broadway prorerty". Building cperations were begun

forthwith and leases were entered into which would bring

in ovar £3000, gross. The total cost to the company

of the Broadway property as improved wos £19,399. 1l. 6.
The buildings were not ccimplete when the company received

an offer of £29,500 for the preperty, which 3t asccepted

on the 15th Februsry 1950, thereby making & profit of

£9, 347. Thie nrofit is the stbjsct of the revized

assessment for the year end?goth June 1950.

From November 1950 until June 1951

the company scld some 16 other plots st prices much higher

than 1t paid for them. 1In respect of some of these the

option to acquire them was exercised months or even Yyears
before the resale but in respect nf nore than half the

purchese and ressle took place on the same day.

The guestion whether the profit$

made on the Northway end Bbredwsy properties were income

O0r/ euuvns




- 6 -

or cepligl préfits muct be answered In the light of the
Cosprnyls memorendum of gssocietion and in trko lisht of
lts sctivities gcnerally. The company's objects clause

is of trhe type that detalls slmnst every concelvsble

human activity but we were rolferred, in parf10Ular, to
Parazreph (f) of the clsuse, whic* resds -~ " To build on,
"liprove, daveiop, let, leass or ctrerwise dsal ﬁith eny
"lard or buildings from time to time acquired or keld by
"tLo Company, and to dispose of the same in such marner
"and on sucl Lorms as nay seem expedlent in the Company!'s

"interosts." Taragrapbh (1) of the cleuse authorises thre

company to purchase and pars_raph (W) suiworises 1t to sell

inter alle imrpvable property; pa¥agraep: (g) slso sutrorlses
the sale of the whole or any part of the essels. Some
argument was addressed to us on tle construction of pere-
graph (f) but it is clear thet the company had ell the
powers it requlrod to carry on what ls commonly cellad
lgnd~jobtbing Lec., buying and selling land to mske 2
profit; it also had thec powsr to improve and lease land
and buildings. .t weo admitted befnre the special court
that the corpany's activities were c11 pericr.sd pursvant
to peragraph (f). The coémpanT was a land company
empnwered to held lanc &and cbtaln £n incocms frcia

latting it but also empowerca o deal in land

and/ e



and obtain an Income through sellins 1t 2t s profit.
Ther one hturns to the activities

of the coumany, which dlsclose the rolicy which 1t was

pursuing and the integtion with which its Sronssctions

were carried out, it rust be observed thslt The cpocial

casc bristlss with passeges rscording that ".t was stated

"in evidence thate.ee.,” Such pessages eneblod counsel

for the appellant to submlit that the speclial court hed

foung that what was steted *n evidence ws3 9 fact, Thot

submission is wholly untensble; trere 2re Instances, somé

of wtich relate to lmportsnt issues, in whlch, though

there 1s a passage In tlg specipl case recltlng Llat soler

vhing was stated in evidence, the Jjudgment anuexed to the

specfial case shows that the very opposite was found by the |
i

apectal court. The spaclal court In terms Qf section

81(1) has tn "state a csse setting forth the facts.'" The

factsd to be set iorth are those facts, sdrivild or for

other reasons fourd bﬁ the specisl court, whichk sre con-

sidered br 1t to be relevant to the quastion of liehility

to taxe That somethlng wos stated ln evidence msy be

important in the proof of facts Nelfore the special court,

but it 1s not !iself =2 [nct th-* "oz onr relevance c¢n -
appeals Whero tre legal error complained of by the '

dissatisfied/......
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dissatisfled party iZs that there was no evidence %o

support tre findlngs &ff the spsclizsl court this in my view

meens that on the primary facts found by'the spec ial
court the factual Inferences or conclusions could not

regsonably be supported.

In the csce of Commissidner of

Taxes v. Levy (1C52(2) S.A. 413), the reiative statutéry
provislons envidaged a.trial‘actinn in the Hlgh Court

of Southern. Rhodeslaa Consequently where 1t was con-
tanded on appoel that a certain finding of fact was one
that could not reasonebly bs arrived gt, this Court had

to conslder the evidence 1ltself. But tha% does nnt srply

to an appesl broced or & stated csse. Such a procedure

- - . -

a.
provides for ®m gstatement of facts agreed to by the par-

ties or, as nero, found by a person or body entrusted

with the duty of steting the fescts, in order thaet the law

mev be applied to the facts so stated.(Cf.Stroud S.V.

svacial @836).

The preper form of a steted case
under the 1814 Incéme Tax Act was explainqd by INKES €.J.
in the Booysens cese,1918 A.D. 576 ot page:599,ss follows:
"saoction 25 authérises the submlssion of a‘question ;f

"jaw for the decision of the Previncial Division. And it

nfollows that tle focts, in crnnectlon with whlch the

-

/
HQUﬁSt.’l"‘l’l/ 4 e 0w



- 7(b) -

"guestion of law erises, are to be found and stated DY
"the speclel ccurt. A number of facts were s; stated,

" but they were evidently considered insufficlent, beczuse
"oy consent of parties the précaedings befﬁre the speclal
"eourt wog annexed and incorporated In the cese. That
"proceeding was irreguler, 2nd sheuld be avéided in future.
"411 the fects necessary fér the doterminbti;n ;f the legal
"question, whether found by the Court or gdmitted by the
"narties, should be set out but the evidence upen whlch

" those facts, or sny of them depended should nnt be
"detalled." Th;ugh there heve besn changegiin the
s~peal provisinns cince 1214 the essential nafure of the
procedure hes remalined the samea

\

K So, desling with a substantiglly
identical procedire in England, the Comrissioners taking
the place of cu¥ speclel court, ROWLATT J., whose exper-
lonce in income taox eeses matbters was unrivalled, ssid

in Michael Farsday,Rogers end Eller v. Carter (11 T.C.

565 at page SVQJ)"The Céurt cannot entertaln an appoal
"ypon a question éf fact and 1t cennot ant?rtain what I
"may csll an origilnal jurisdiction upon questlons of fect}
"that is to say, i1t is not within tho powe; of the C§mmis-w

fsioners/..,....
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t-sioners to stete the evidence fnr and ageinst In the

“form of - summing up and then ask the Court to step Into

ntheir plece and decide what is the true concluslon of

#facte...,o when the Cormissioners set oub all bhe facts

11t is in order that the Court mey see whnether trere Ls

}
any evidence to support thelr findings of fect or, 1f 1t

"is a question of g legal infseronce, whether the proper

Mepal inference hes been drawm, or whether they have

i 'POL‘m.',\'
fgone wrong on any pe¥t of law; and very often 1t ls a

tyery right tiing for the Commissioners themselves to set

Mout the facts rether than come to 2 canclusionm which mey

"he regsrded as a conclusion of fact looked at 1n one way

"but which may heve embadied in it g cnnclusion of law

"2180e Trat 1s whet was meant by LORD JUSTICE FARWELL

twhen" (in Wew Zezland Shipping Co. V. Stephens, 5 T.C.

553) "he derrecated stating peorle out éf court in the
Uform‘of a finding of fact which was really a conclusinn
Mof law."

The primary facts may, and somel
times should, be stated fully, but, lwwever closely ths
statement of facts may féllow the evidence, it is as s

statement of facts and pot 28 & recltal of evidence that

it/.l.‘.‘
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- 7(ada ) -
it finds a preper plsce in a stsated cesé. This view is,

I think, inherent in what was sald by VISCOURT SIMON in

Bomford v. Osborne {1942 A.C. 14 at pasge 22), "No doubt ,

Uthore are many csses in which commissionera, heving hrd

"proved or sdmitted before them a series of facts, ma'y

"deduce therefrom further conclusions of pure fact, but

"In such cases the determinstion Ain voint of lsaw is thet

"the facts proved or admitted provide evidence to support

the Commissioners' conclusions. T trink 1t would tend %o

' a
"clearness......if Commissionsrs in sucﬂ/ceseﬁ as thls

"would state thet the gueation of law is whether the facts

"found or admitted cen support treir further conclustons

i

Fal

of fact.t

In the present arpeal the

speclszl case states that the corpeny complnins of en orror
of lew ";n the zrounds thet there wes evidence from whkich
"1t céuld reasonebly be cnnéluded that tie pfoflts derlived
"from the realisetion of the Northway and Brocdway proper-
"ties did not constitute income subjoct to income tax but
"were of 2 cepltal nature.! This state@ent of the com-~
Pony's cemplaint wés ob¥icusly inadedunte.
1t 1s %ruo thet Passages can be .

found in judgments desling with income tex 2npeals in

Y"’.li‘ch/. [



’f’hiCh e}-pl—pessions aras usad SUCh cs "the flﬁdihg Cnujd not
. "
"em reasonably be reached on the evidancs.”™ But, so far

as I am swares vhere the proceCure is by Wa steted case,

flthe evidepnce® ™means the fects stated to h°ve heen sdmltted

Yor oproved.

Gond illustr~tions of this comran

usage are to be founhd in the spesches in Zdwards v, Eclr-
3

stow (1955 (3} A-E.R. 43), A% poge 53 VISZOUNT 310 235,

sy stating thed, whatever languasge i u?od in describing

ct

af

e Lest %o be arrlled, the Pppeal ked to ©a allpwed, pro~

coeds, "ror it 1Is unlversally conceded timt, Jleugh Lt s

—

g pure findlng of fect, 1t mey be set sclds on ~rounds

fwich have teen stated In various ways bubt are, i tiinl,

tfairly sumrariso” Ly ecylng thet the court choulld L-Ye

et course L Lt appcarc tht 549 Jommisslionors evs

"acted withebt ¢xny Avlfencsg, ov gp » vi-w o® She Ffrctg

ryilicll could not reasenctly e entartcined. It is fer Lh!s

. o
#reason thet T thrught it pisht ve sct out the whole of

Bthe feels 5 tiey wore found Dy the Cormissisnors in thils

fcose. TFor hevini $6° Uham out and having read and re-

v,

"rsad them witi. every

C3ire %o su~oyart the determin-tlion
eC, o Cind myself quite
Mineble to do s0.

The primery facts as they are snme-

"timHS/- 2 e 0 2
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n.times colled Zo ao0t,in mmguwxy my ~pinions justify the

n:nference or conclusion whleh the Commigstoners have

#3rawn; not only do thoy not justify it but they lead

#1preslstibly to bthe opposite Inference ar ennclusion. "

And at page 57 LORD RADCLI.FE says, "gut, withoul any such
tmisconception appearing ex facle, 1t may ©6 that the

1eccts found 2yo such that no pérson Aasting judicldally and
|

mproperly instructed gs to the relevent law could have come

Pto the determinstion under appesal. -easl do no* tuink

Mthat it much metters whether bthlg state of affalrs is

described as one in which there ls no evidence to support
1ne p

Mtae determination or 2s one in which tl» evidence s in-

W

toonsistent with,and contrndictory of, the determinatlion,

"op ag one in which the true and »nnly reasonsble con-
"elusion conlredicts the deteriin~tlon«™ (ily italics).

After this perhnps unduly lengtly

dlscussion oi the matter, it sufficos ta say that the

-

nuotations from the evidence ts wihich I hevo rofarred

shnulqd not have arpcared in  the

speclal/ . ...
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by

special case and must be disregerded.

What the specisl crurt found in

regard to the actlvities of the compsny generally appesrs

fprom the following extract from the judgment:-="  The

"business of the company was to scouire land and in some

Nenges to improve it and let 1t, in other cases to Improve

it gand sell it, and in other cases to sell it as vacent

"lond. The company performed all these operations from

"time to time and made profits or derived incoms from the

- - -

"same. It was never the business of the commany solely to

facguire land in order to improve 1t and te let 1t for an

"income." The jrdement then snalyses the variouns pur-

chases snd sales of lots which I heve sglready mentioned

and deals with the Northway znd ﬁbeadway propertles on

the lines that it is not possible to separate them out

from the series of trensactions which show that the com~
peny was trading in land ss its stock in trade." In this

"case," the judgment proceeds," the arpellent compeny had

"s Boubls object in purchasing lsnd. One was to improve

"the lend and to let it. The otrer was to sell the land

"either improved cor unimproved. At one time it may have

- . . »

"had the object of deriving &n income by letting theftwo —

"properties/ ceeess



Il

"prryerties knowa ps Tortbway and Broadway, buf at anpther
"date it deciied tmn bring these prcporties Initm stock with
"its otlier propsrtics which it was purghasing for resgle st
"a profit end it did so...... In Vicw of t'e very large
"nurber of btransactions of purchese which tho anpellen
|

"entored ’nto it ig mcrifestly lmpossible for the srpellent
"company to ccntond that In rospect of some of bre proper—
"tiss 1t had a single object, to let for rent cnly, whereas
Yin respect of the otkers 1t had = druble object, or the
"object of selling ot a profit, "

It vas contanded on behalf of the
compeny that the special court had nn right, in declding
whetheyr the Yorthway and q§radway profits wer~ taxable, to

-

heve regarl to tho trausactlons of the ¢-upany from Novembsr

s iq
1950 to June 1951l. Rell~rce was pleced upcn ¢ Lessage 'n
the judgmert of CLVILIVRES (. . in Commissioner for Inland

a2
Revonua ve Paul (1£66(3)S.4.335), where s.ori shrift was
[,

given to 8n &vgu..~t advencad for the Comnlzsloner that the
intention of the texpayer in bujing land which he subsegnent-

1y sol? cnuld he guaged frrw the foct that five years lster

LR

1o enteroG into a speculative lend veritr: .lth other per-
i
sang. 2ut the question of the sdmissibilify of the evidence

Of/ aervnne
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of the subssquent transaction was not Cnﬁsidered; the evi-
dence was dicdegirded because it wes wholly locking in eo-
gency. <o werc alsn referred to declsions on the adnissipi-
lity tn otier branchaes of t o law of evidence of similsr but
uncopnected focts. It is unnecessary fov pfesent purroses
to decide how far the special court would be obliged to
observo such & pule of evidence; it 1s surficiont to say

that 211 the activities of the compsny thal were considered

by twe specis=l court wers relevent to tl:o quostion wket the

Company'!s policy was in acquiring ard disposling of the
Torthway and Qﬁeadway prrperties and were rggktly taken
ihto account.

I resé thas passéges in tLo judg-
ment of the spocial ceurt which I hove quoﬁed'as,anounting
to findings of fact that, although buildings were erected
on the Yorthway property end profitatly lsc¢ for & nunber of
years and althnugh the prectice of 1etting‘b9d begun to be
put into n~peragtlion in rospcet of the new buildings on the
Broadway property, the pnlicy throughout in respect of both

Proporties wos twofold - to lat whlle that was the most pro-

Litebla course and to sell wren circumstences pointed to that
as the best wmethod nf moaking a profit. Tkgy were clternetive
ways of cerrying on the company's business which was g

single businsss of turning lend to sccount, (ounsel for

|
the/......



- 10 -
the appellsnt did not challcnge the view thét the speclel
court had found that the pnlicy of the company included
8811112 tre Worthway and Droadway propert.gs, siaoula that
appesr to be, ccumercielly, the hest coursse, but.he con-

tonded that this finding wes Lad in law because, 1n the

3“ o IO b3

language of I.T. RALCLIFFE in Edwards V. Pairdﬁow,
BI=Eaoas ot page 57, "the true and ouly reasonable con-
"elusion” was that tre two properties ware.acquireﬁ and
held for lstiing, and cnly harpcned to be snld Lecause,
without specisl sclicitation or the conmpany's part, very
tempting ofrers were made to 1t which 1t would have teen
absurd not te accept. Counsel for the €ommissloner polinted
out tlat there 1s no fiinding, tecause 1t scems there was

no evidaence, regerding the partlculer reasons uky Gtne
Worchway property was purchesed. It was, he argued, not

e case of investing surplus funds, tor thec company hed
none, and it wes not s case of erecting a building to serve
as the compesny's headquarters. There wag 2 long lapse of
timo vefore the salu took plsce but that, he contended,
might be explsinable by the clrcumstances that the township
took a long time Lo get inbo itg stride as a profit-making
entorprise and that wartime restricilons supervensd. In

th@/ooa---'



- 11 -
the case of the Zroadwsy proverty (% was pointed oﬁt
that Ltherc was no apprecisble lopne of time Lo support the
argument that it was scquired for lwoiding and lstting and
not for resals. This transsction wes therefore, so 1t was
Worth
argued, sven more obviously than in the case of the Preesd-
way propertv, merely an excmple of a profitable deal Iin
the course of turning lsnd to account.
wals
Tt 1s nécossary to wolgh in nice
A
scales thesc arguments =3 wo the proper iuferconces to be

Grawn from whnst the compsny d1d with the propertles. It

ufficient tec say that the inferences depenced on mat-

%)

1o
ters of degroe end that the spreclal cour?'s concluslons
could reeasonakly Lo arrived a2t upon the prrincry fects
found by it. It is accordingly unnecessary in my wlew

to express any opinion upon the detailed. cnalysis of
certain recont decisions of this Court which was prgaented

to us by ccunsel for the sppellant.

The appeal isrdismissed with

costs, )

R NmDey =,
Sy,

Beyers, J.4. t"’hturr)
Jri= = e R o



