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IN THE __ SUGREME __ COURT _ OF  SOUTH __AFRICA

(Appellate Division)

+

In the matter between ¢=

'

MIWANA NGOBC Appellant

and
REGINA Rospondent

CoremsSchreliner,Steyn,ds Besr,Reynolds, et de Villlers JJ.a,

Heerd: 29the October, 1956, Delivered: Y — i — tq.;'(a

JUDGMENT

L 2 e Y -

SCHREINER J.Ae. ' The appellént wes convicted of
murder by ; judge and ggsessors snd, extenusting clircum-
stances belng foumd, wes sentenced to ten years imprison~
ment with compulsory laboure Leave to asppesl wes grented
by the triasl judgewi

It wes edmlitted 2t the beginning
of the trisl thet the sppellent ceoused the desth of the
deceésed by stebbing him with s knifees The medlcal evidence
showed that there were two stab wounds in the ;bdomen pene=
treting the smsll intestline and snother just below the ribs
on ‘the left side,which entered the pleurallcnvity;these wer:
the fotel woundse. There was a fourth steb wound In the back

to the left of the spine,between the shoulder bledess The
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éistrict surgeon thoughf thet this wes probsbly csused by
some weapon other than the kmife that cgused the other
wounds, but the tfiél cou;t sprarently concluded thét it
too w;s caused by the kmife. All these wounds were ;bout

one snd s hslf inches deep. There were severgl other stab
wounds in the abdomen whlch did not penetrste lnte the
ébdom&nal cavity gnd there were slso four lgcerations of
the SCgip and one of the face; perhaps csused by falllng
on atony ground.
The sppellant, Q nan of 25 or

30 yeérs, left s frlend's kreal in the compgny of thé dem
ce;aed, who Was 65 years old and related to the appellant,
between 8 snd 9 p.ms on the 26th Dacember 1955. They
hed both cpnsumed liquor but were s=ppsrently not serlously
under 1ts influence. They were kolng to their respectilve
kresls, which were only two or threa hﬁndréd Yerds awaYe
They wouldy normélly follow the sgme footpath for most of
the way and then dlverges The next morning the decessed's
body was found some 30 y-rds from the psth In s dongs, to=
wards whicg the ground slnopes from the psthe

The gppellant gave evidence gnd
his sccount was the only dlrect evidence of what happened.

He sald that his father had dled s short time previeusly

and/ooaooo



- 3 -
Qnd he had accordingly returned to the srewfrom Pletere
meritzburg, where he hed been working. He sald that his
father had not diled ; n;furél death; it wes sald thét he

hed been poisoned. The decea€?¢ and the appellentt's fether
hed been working on the rosds in the neighbourhoody, Accord-
ing to the ;ppellgnt; és they were walking-ﬁogether on the
night in¥ question, the decessed seid, "Why dld you come
beck to the krpsl becsuse you sre golng t§ dis in the sﬁme
" "way 28 your father did. Oh, you, I sm goimg to kill you
"with my hnnds; I em the person who killed your father

Pond I em going to k11l you tooe. I will k11l you with
"medicine.” The decessed then accordlng to the sppellant
barred his way gnd struck him s;;eral times wlith a atick

on his left forearm, which he h;d ralsed to protect his
hesdse The appellant seized the stick and they clnsed with
eéch other and fell downe They rolled ovexe Whiie the
éppellgnt wa s onltop of the decessed he felt 5 knife cute
ting his left wriste IV wos s knife lfke s tgble knlfe

and the deceassed hsd produced 1t from somewhere, the sppelw
lant did not see wheree. The sppellont selzed the blede

of the knife in his rlght hand, the fingers of which rew
ceived cubs on the ilmmer side in consequgnce. This gc~ _.

cords/veeene



corded with the evldence of the district surgeon who
exsmined the gppellant on the 30th December 1955 snd found

2 one inch long cut wound on his left wrist snd shéllow
cuts on the inside of three of his fingerss The eppellsnt
ssys thet he msnaged to get the kmife int; hls possession
;nd being then angry end élso éfréid thét the decegsed

would Ainjure him, stsbbed the decessed repe;tedly, whils

the decegsed wos hitting him with his fistse He ssys thet
he got up énd ran away, thelknife heving sllpped out of

his hande The deceesed, he says, pursued him throwing
stones. He, the appell%nt, hid his jacket qnder some nesrby
stones becosuse 1t was bloodstelined and he w?s afraid his
femily would ask him sbout lte WNo knife wes produced gt the
trigl; the decegsed's dasughter geve evlidence that her father
hed only one knlfe, ; table knife used for cufting food,

and thet this knlfe wes gt thelr krasl gnd hsd not been

taken with him by thed decessed on the evening when he met
his degthe
The trisl court did not find the

sppellant'sd evidence convincing but csme to the concluslon
thet it wes ressonsbly possible that the decessed 4lad hgve
- p knife and wea the first to use 1ts. The court sssumed

an
the substsbtial correctness of the sppellant's version

but/‘.....
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but held th;t on th;t ve?sion, there wés no regson te
doubt that the sppellent wss cspsble of forming énd dld
form the intention to kill the decessed. The fgcts thet
the decegsed, sccording to the essumption mede by the
triel court, sterted using the knife snd that the sppel=~
lent hpd teken a falr emount of liquor led'to the findling
of extepuating clrcumstances end g prison sentencee

It wés srgusd on behslf of the
_appellent thet on the sssumption that his éccount wn 8
correct he should.have been found nof gullty. . But the
tfial court was whol}y justifled in concluding that there
wés no regsonable posslibllity that the eppellent gcted
ressonsbly in self-défence. He was o much younger mgn
then the decessed and once he hsd obtsined possesslon of
the knife there wgs nothing to prevent him from esceping
without Yisk to himself. Fls stebbing of the deceased
Wa S aven on his éwn version, undoubtedly unlpwful,

But the question remgins whether
thé appellant should have been found gullty of murder, snd
not of culpsble homicide only. No doubt g cepse msy con-
celvgbly be one of murder even where the decessed person
~ was the origlnsl sggressor snd even when hls sggression

y

took the form of using egelnst en unarmed person a lethsl

WOBTON evene,



wespon like s knifee But such cases would be exceptionél,
a9, afor Instsnce, where 1t could be Inferred wlth regsone
éble certpinty that the killer, hsving diagrmed the de-
ce;sed, not only wes no longer in feér of desth or serious
1hjur§, but glso hed sufficiently recovered his composure,
gfter being dengerously attacked, to be gble to form the
Intentlon to kill. |

The trilel court, gfter findling
1t ressonably possible thst 1t was thé decegssed who
first used the kmife, surmmarised the sppellant's evidence
g3 follows 3= "The éccused ssys thet hé wés sttecked by
"the deceassed, thet the decessed struck him with s stlck,
that he took the stick awey from the decessed, thet they
ferappled with esch other, snd that they fell to the
"ground. The esccused seys further thet after they fell
to the ground the deceesea wos lying on his beck end the
"accused wes sitting on top of hime While they were In
Vthet positlon, bthe dacessed drew s knife end attacked
"fhe sccusede The sccused seys thet he then becgme angry
"end inflicted the wounds on the decessed." The evidence
of the gppellent 1is to‘tha effecé thet, while he may heve
bedn sitting on the decessed's chest at the time when the
letter first vused the knife, they then greppled ;nd

rO].led/oooooo
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rolled over, presumsbly on the slopimg ground. What
theilr exact positions were st the time when the appellent
goalned possession of the Mnife does not sppesr; there 1s,
however, no regson to interpret his eccobnt gs showing
thet st any stage.he wes sitting on the deceésed's chest
holding the knife snd stébbing hims, The position of the
stab wounds woulé moke this unlikely, snd, if the sppel=
lgnt's gccount 1s,.generally speaking, to be sssumed to
be correct, it should slso be sssumed thet the stabbing
took place while bdth were lying on thse ground snd struge
gling, the decesmed using his flsts ond the éppellent

the knifee

Heving found that there wes

-

Vs, t

provocstion, snd going on to mmk 3HawXl whether the
appellént noevertheless hsd been proved to hsve intended
to ki1ll the 66093396, the trisl éourt proceeded, " The
"court 4is sstisfled beyond ressonsble doubt thet, note
"withstanding sny provocptlon which tho sccused might
"heve réceived, he ﬁas cnpsble of forming gnd did form
Bguch gn intention. He himself merely ssys thest he be~-
"came sngry snd infllicted these injurles o}}the decegsel.
fAnger ;lone is not éufficient to reduce the ‘crime of
"murder to one of culp;ble homicides If it were there

"are/.oaac.
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tymrs there sre few casses In which #n accused perason would
the found gullty of murder. The sccused himself does not
ngey that he wes deprived of hls power of self=control, snd
t4he 1njur1§s'which hq inflicted on the decossed sre not
fsuch as to rsolse any doubt thet he wes, whqn he inflicted
#the injurles, deprived of his power of self-control."

I do not find this ressoning
wholly convincing.. It 4s true thet the sppellent did not
describe hls gnger in such s wey as to lndlicate thét he wes
boside himself with rage, but he dld say that he wgs very
angry and the degree of his gnger-;as not further exploreds
one must remember that sccording to hls sccount the de~
ceéaed hed just told him that he hsd csused hls fether's
desth end would cause hils desth tooe The ngture of the
injuries suggest to me g lpck of control; if he hgd been st
gll clesr in his mind gnd hed been seeklng to klll the de~
cessed one would hsve expected no more thsn one or two deep
st;bs Instepd of the ;arge number of relstively shallow
oness If, 2as he says, the decessed wss holding him end
hitting him with his fists, ss they rolled over esch ogher,
1t seems to me ﬁo be di%ficult to reject, gs not reesoneble
in the 1light of the evidence, the possiblility thet the

eppellsnt did, indeed, for s time lose sll selfmcontrol, in

consequence/ ...



consequence of the deceesed's using the knife agéinst him,
I fully appreciste the triasl

court's scepticism as to the truth of the ;ppellgnt's
gccount, for there were e number of factors which rendered
it decldedly 1mprob;ble. But, heving concluded thet 1t
hed to assdﬁe thet the circums;ances of the killing were
substentislly ss stated by the sppellsnt, the court should
heve gone on to hold thet the sppellent wss gullty only of
culpsble homicldes The sentence should, on this view, heve
been less severo.

The sppogl 1s sllowed ;nd the

guilty of

conviction sltered to one of/culpsble homicide, the sentence

being sltered to one of imprisonment with compulsory lsbour

;@/&m
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for flve yearse

Steyn, J.A. s

de Beer, J.A. Comorr

Reynolds, J.d.
de Villisrs, Jebe
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REGINA vs. MTWANA NGCOBO.

18/7/1956 .
JUDGMENTD.

FRIEDMAN, A.J .

The Court unanimously finds you guilty of
murder, with extenuating circumstances.

Briefly the reasons for this finding are as
follows:~ The accused in this case 1s charged with murder
in that, upon or about the 26th December,1955, and at
Location 2 in the district of Polela he did wrongfully,
unlawfully and malicilously kill and murder MJANTSHI
HLONGWANE, a native male. The main facts of this case are
not in dispute. It appears that on the evening of the
26th December,1955, the accused and the deceased were at
the hut of the witness Jameson drinking beer, and that
they appeared to be perfectly friendly. They left Jamesonh
hut together. Jameson stated that the accused suggested

to the deceased that they should leave togeﬁher. " While

‘there is no reason to disbelieve Jameson - he gave his

evidence well and was not shaken in cross-examination ~ the
Court is not satisfied that he would necessarily have
remembered that the accused asked the deceased to go home
with him. The Court, therefore, places no reliance on
this statement of Jameson. It is common cause that after
they left Jameson's hut and while they werc on their way
home, the accused gstabbed the deceased eight times, and
that the deceased died as a result of the injuries which
he sustaeined. His body was found the next day in a donga
near the footpath along which the accused and the deceased
were walking home. Counsel for the Crown admits that the
deceased's body could have rolled into this donga and does
not suggest that it was placed there by the accused.

The deceased's body was found the next day

bYes.
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by his daughter, Rosina Ngecobo, who gave evidence. She
stated that the deceased never carried a knife, that he
had only one knife and that he always kept that knife at
home. On being re-called by the Court, she stated that
that knife was still at the deceased's home., There is no
reason to disbelieve the evidence of this witness, but the
Court is not satisfied that the deceased might not have
had another knife, and that she might have been unaware of
the fact that he carried that knife with him,

The nature of the injuries inflicted on the
deceased are such that, in the absence of any other
evidence, the Court would be justified in drawing an
inference of an intention to kill, because any person in-
flicting wounds of that nature must be presumed to have
intended the probable consequences of his conduct, There
were no eye-witnesses to the stabbing.

The accused himself gave evidence as to what
occurred. His evidence was certainly not convincing.
There are a large number of improbabilities in his evidence

one of which is, in fact, conceded by Mr.Boshoff, who

appeared on behalf of the accused, and that is the
accused's statement thet after he inflicted these injuries
on the deceased and ran away, the deceased ran after him
and threw stones at him, It is, however, unnecessary to
consider whether the accused has actually been untruthful
in his main outline of what occurred, because even on his
own evidence the Court is satisfied beyond any reasonable
doubt that the Crown has proved an intention to kill.

The Court finds that it is reasonably possible

- that the deceased had a stick and that the deceased was

thecoo
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the first to draw a knife. So far as the stick is con-—
cerned, the evidence is all one way and that is that the
deceased had a stick when they left Jameson's hut and
that the accused did not have one. So far as the knife is
concerned, the injuries sﬁffered by the accused on his hand
render it reasonably possible that at one time the deceasg-
ed had a knife in his possession and that the accused took
it away from him. Once that pogsibility exists, the Court
must also find that it is reasonably possible that a
knife was first used by the deceased and not by the accused.
The accused says that he was attacked by the deceased,
that the deceased struck him with a stick, that he took
the stick away from the deceased, that they grappled with
each other, and that they fell to the ground. The accused
says further that after they fell to the ground the
deceased was lying on his back and the accused was sitting
on top of him. While they were in that position, the
deceased drew a knife and attacked the accused. The
accused says that he then became angry and inflicted the
wounds on the deceased.

4 Mr,Boshoff has stated, and the Court agrees

with him, that in the circumstances outlined by the accused
there is no question of justifiable homicide, because the
accused quite obviously,even on his own story, exceedsd the
bounds of self-defence. The question which arises in the
first place is whether it is reasonably possible that the
provocation which the acchsed received was such as to cause
him to lose his power of self-control, or to put it in
another way, where the Crown has proved beyond any reason-—
able doubt that notwithstending the provooation he

received the accused was capable of forming an intention

to....-
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to kill,

The Court is satisfied beyond any reasonable
doubt that, notwithstanding any provocation which the
accused might have received, he was capable of forming
and did form such an intention. He himself merely says
that he became angry and inflicted these injuries on the
deceased. Anger alone is not sufficient to reduce the
crime of murder to one of culpable homicide. If it were,
there are few cases in which an accused person would be
found guilty of murder., The accused himself does not say
that he was deprived of his power of self-control, and
the injuries which he inflicted on the deceased are not
such as to raise any doubt that he was, when he inflicted
the injuries,deprived of his power of self-control.

In these circumstances, therefore, and even
on the accused's own evidence, which as I have said is by
no means convincing, the Court is satisfied beyond any
reasonable doubt that the provocation which he received
did not deprive the accused of his power of self-control.

It remains to consider whether having regard
to the fact that the accused had consumed liquor before
he received the provocation referred to, the Crown has
proved that the intention to kill wag present. The
evidence in this regard is all one way, and that is that,
although they consumed a certain amount of ligquor that
day, neither the accused nor the deceased were under the
influence of liquor, In fact the accused himself says
that he was not under the influence of liquor when the
fight between him and the accused took place.

In all the circumstances, therefore, the
Court is satisfied beyond any reasonable doubt that

-the.....
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the accused is guilty of murder.
The Court finds the following extenuating
circumstancesi-—
(a) It is reasonably possible that the deceased attacked

the accused,

(b) It is reasonably possible that the deceased was the

first to draw a knife.
(¢} The murder was not premeditated.,

(d) There is no evidence of any motive,
The accused has no previous conviections,

Mr. BOSHOFPF addresses in mitigation of gentence.

FRIEDMAN,A.J. (addressing Accused)

The Court has found you guilty of a very serious
offence. If the Court had not found that there were
extenuating circumstances I would have had mo option but
to sentence you to death, As it is, I propose to
exercise the discretion vested in me to impose a sentence
other than one of death. Offences of this nature are not
to be treated lightly. There are far too many cases
prevalent today in this area, which come before this

Court, where people lose their lives as a result of
stabbing with knives. On your own evidence,you inflicted
a number of serious wounds on this man, who was very much
older than yourself, at a time when you had him at your
mercy. The fact that you lost your temper does not make
the offence a less serious one. In fact, the number of
wounds you inflicted show that the assault was a very

brutal...



