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I.0 THE SUrf.. .o COUi"iT 0F SCUTE  ofaiiv.ce

(APPELLATE DIVISICY)

In toe nabter betieen @
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&
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CORA.. 4 Centlivres C.J., Schreiner, Fagan, de Zéer et
de Villiers JJ.A.
Lo . , . T RN
Heard ond oves.ber 1956. Delivered 3 ¥
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CisiIFLIVRLS C.Jw - The three appellants we¥e convicted of

mirder by Ludoff Je sittinz with assessors in the Titwatersrand
Local Division. They were seuntenced to deutb‘and vere granted
leave Lo appeal. ?hey were ¢horged with.twojother actives who
were acquitted. ' Fdr'tﬁe sake of cornvenience I shall re.er to
the appellants as accﬁsed'ﬁos. 1,4 and 5 respectively.

It appears frowm the evidenpe that du;ing tiie nicht when
the deceased was killed a party of native police consistir-g of
two sergeants and ten constables patrolled llorcka Towasiip in
a military van which vas cove;ed vith a tarp.ulin but wac open at
the back. The engine of the vén sta-led gnﬁ sefore the englne

could be re-started a crowd of natives attached the oceupants of

A




the van witn firearms. Severél shots were fir;d by, the
assallants. The deceased, Whowas.one of the,éolice~in the
van, was xilled by rifle fire and ﬁwo other policemep vere
wounded. The police had no firearms;

On the night in ques%;on there was moonf£ight and the
police had torches which produced a bright iight. Sevoral
witnesses identified accused Jdo. 1 a3 one of tae agsailants
and-I can Jind no reason for Aiffering from the tfial co:rt in
its finding that he was one o$ the asszilants. As tihe case
ajzainst him was clear, he should not hZave beén granted lezve
to appeal.,

Ascused Fos. 4 and 5 were identilfied by only one
ritness, Paul Lahlabane, whe was one of the pative corstables
in the military van. Péul héd a brizkt tor;h and he cionc the

He saad Ral

f\¢mong then he reco_aised accused

w68, 4 and 5. The two last menticied accused i had waovn

torch on the assailants.

before. A trial court muast be very careful before it accepis

the evidence of a &iizle identifying witness. I cznnot tale

tzne'exception to the method of approzch adopted by tiie triasl

courts In its judiment 1t said :-

" e yere awwre of the reggireuents tﬁat sueh 2 wltness must
fulfili before he can he relied on. | Hig evidence must‘be

clear and satisractory in every respeet, he wnust be Iree



“from blas and he must hgvé had, a proper op;ortunity for observ-

*

ation. And, bearing these reguiréments in mind, we test tha
evidence of Panul, ™
Having tested tlhe evidencs of Paﬁl, the trial court went

on tof say 3

" Sle heve ziven this aspect very carefil consiﬁeration and in
our view Paul conplies with —hat is require&;of & witheas
vhen the evidence of a sinzle witness is tofbe relied urone.
Te £ind him completely satisfaetory in avery respect and
despite vhat happened hé apparently was one'of those who ﬁas
calm ﬁp to the point when he realised that 1t would be folly
to continue in the face of this adback and”wé accept the
evidence of Panl. " J

Apart from. an aspect of the matter t6 which I shall refer
preseﬂtly'l may at once say that Paul's evidence reals very
well and that sitting as a court of appeal ?e wonld not be just~
ified in differing from the view taken by the trial court which
had the advantage, which we did not have, qf ObserVing the manner
in which Paul gave his eviﬁence.
The main line of attack both at thb trial and on appesal
against the credibility of Paul was based on an aliezed incoi -

sistency between the evidence given by hilu at tihe preparatory

exanination and the evidence he gave at the trial. At tne



preparetory examianation Paul, whiose evideace was gilven throuzh
an Interpreter, vas recorded as having ssid -
M Ve Jjumped off the lorry to arrest them...... And ve had

3

our torches flashed on them and they elso &'vanced %0 us.

‘lo stopred. ‘e rushed at them aga’n and they still caue

forart, shooting. I sar the first persoﬁ 0. 4 gecused.
g hac 2 revelver in his rickt hand.... (éuestion : You
sav hi@ firing «ndé then what happened ?): I retrezted,
and on the extreme right of this group I saw another one
shoctinge..v. Yes, I réco;nised hide...« It was accused
L0e 1.0¥

At the trisl Paul said :- 2

n I_saw‘only Accased .o0. 1 from the logry, who he tes., I

was. still in the lorry wihén I recognised him."

He denied that he had said at the preparafﬁry exaiination i-

" T saw thoe first person accused 0. 4."

At the trial ﬁe said = , |

" After I saw accused . 0. 4 sheot, I sawv nobody else whom

I conid identify. "

Sefore de:ling with the alleged discrepancy bet--een Paul's

evidence at tihe preparatory exawinatlon and hils eviie oe at the

trial it is convenient to refer to the follo iu; reraris wade

by the trial juuge in the juagiient vhich he delivered :=-



" As I poirted out to counsel during th: arcument, vhen evic-

ence «t a preparstory examination is put to 2 witness, the
Cross~examiner is bound by the replyunless_khe evidence
siven at the preparatory exazination is proved before this
court in the progper ﬁaﬁ. and that was oot dore. 80 that,
a1tndugh coulsel was allowed to cross-exa_ine on ti.e point,
i.ere is no evidence before the court as ﬁﬁ what was sald
by tiue uitness Paul at the preparat.ry ex%minatiun. "

In view of the learned Judge's ruling that there was
no evidence before the trial court as to hat was suid by saul
at tue prepurstory exauiluation, the appellantE petitioned tnis
Court for leave to adduce the evidesce of (1) the official wio
1nterpretéd Pani'é evﬁdeuce at tlie preparatqry exawination and
(2) the official . ho transgcrided the electfical recordings of
the evidence given by Paul at that.examina§ion. In para_raph 7
of the petition it is élleged that the learned judge stated at
tize trial that “even-if the Crown vished tg do so, it was not
"competent for the Crown to aduit thé correctness of the preparat-
ory record.k | In a regort on the petitilon the learred Judge
stated that'"the faeta.setforth in‘paragraph 7 of the retition
";re'correét £0 the best of my recollection. "

The petition was not proceeded with, beceiise at the



hearing of the appeal I'r. Yutar very propisly adnitted the corr-
ectness of the record of the preparatory examinati;;, subject to
the qualification that it must be remenbered that,‘owing to the
Tact that the quality of interpretation 4in inferior courts is
often poor, errors 4o oeccur, )

In my opinion the learned judge was mistéken in his view
that it is not competent for the Crown to admitfhevcorrectness
of a preparatory examination record. It is a very com.on and
recognised practice to sllow counsel at the tri;l to put to &
witness in crdss~examination evidence vhich he jave at a preparai-
ory exa:sination in order to show that $he evi&enee he zave at the
trial coﬁflicts with his formgr evidence. Ané in the sbsence of
any sugzestion by the Crown that the evidencé siven at the preparat:
ory examination was incorrectly recorded, it may be taken that the
Crown tacitly aduits the correctness thereof. Only uien the
Crown challenges the cerrectnesg,of the trgﬁgcript does 1t beco.e
necessary to prove by formal evidence thatﬁﬁhe transcript is
correct. 1Jo such cggllenge‘having been méde at the trial, the
learaed judge should have treated tihe recbrd of the evidence given
at the preparatory exauination as correcfly reflectin, the evidence

glven by Paul.

Returning now to the alleged conflict betuesn raul's



evidence at the preparétory exémination and his:eviéence at the
trial, counsel for the accused lald great stress th;t at the trial
Paul denled that he had said at the preparatory e;aainétion that
"he séw‘the first person accused io. 4V, Ohe mist besr in uind
that . these words were not Paul's ipsissins verba ¢ they are a

: a .
translation of what he saild and are obviously/clunsy translation
at that. We are now calledlon to interpret whét appours Lo te
an inept interpretatioﬁ of what Faul suid. éounsel for tie aecc~
used recoghised tids ihherent difficulty. He‘suggested thaé the
sjoras recorded mighﬁ nean either that qccused»io. 4 wus 1ia frong
of the attackers or that Paul.s§w=a0cused .i0. 4 before he saw
accused Jo. 1) if it bore the first ue..ing it contradicted Paulfs
evide.ice at tiie trial to the eJfsct tha% accﬁsed &0e L yas in
front of the attackers/and if It bore tie secsnd we...ing 1t con-
tradicted Faul's evidence at the {trial that he first saw accused
Jo. 1. In consdering this allezed disqxepaﬁcy, it wuct be
borne in_mind that faﬁl's evidernce at the”tria wes Jiven in muech
groater detaii than his etﬁdence'at the pfepé?étory exzmination.
At the tiial he wvas asked whow he saw when he wvas sti;l oh the vgnl»
e was not asked gt the preparatory examination vhether he saw any
of the accused while he was sti’l 6n the van. It is clesr from

the record of the preparatory examination that lhea he saw "the



"Tirst person, Yo. 4 accused” he ha¢ slrecdy dlsmouted Lran
the van, hereas at the fri:l,he said’that hé say ceoused Lo, 1'
hen he was still on the van. The_stateme:t mafs ot the pren-
aratory examination =nd the statement he aara at the trial do
rnot therefore confligt with one dnother and tlhe fact thet she
learned judge +id not accept the preparatory‘rgcord_as being
correct has.no bearing on tha resuit. ‘

it was contended on behalf of the apyellanfs.that the Crovn
failed to prove a comuon purﬁose on behalf of tihe attagxers. It
is sufficient to say that I‘agree uwith tae ri;cin; resched by
the trial court that there is an irresistible"infercnce Hehet
Mtais wrs a murdsrous attock uporn hie policeﬁand thet everylLody
"proved to have been associated it the attack izt neve hed
"the corsi.'n intention to kill. "

The appellants zave evidence of an alibi. et evicence
wes rejected by_thé triel court and T eun see no ré&s@n for
giffering frow that Court on this point..v

The appeal'is‘dismissed.
Schreiner d.4. J. f@?ﬁé{,ﬁ
Fagan Jede g Conhcur. '
)

de Beer J‘Q;&.
de Villiers J.A.



