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CASE NO, 147/47. %

i

J U D G MEN! .
i

During 1947 when this action arose Defendant^ 

Moses Tshabangu, and his wife were on friendly terms with | 

George and Ellen Sibanyane and lived a short distance from 

them at Evaton.

One afternoon Ellen received a message to thd 

effect that he husband who was working in Johannesburg, had । 

died, She handed her bcdroom'key to Defendant's wife with 
the request that she prepare the room to receive the corposo, ' 

and left the same afternoon by bus. On her arrival at Jo- '

hannesburg she found her husband alive and well, so she re- । 10 

mained with him overnight and returned home early the next
1 

morning.

Upon her return she was met by Defendant's | 

wife who reported that the room had been broken into. She ।

entered her room and found that her box containing her money
and other valuables, was missing. A search revealed the ' 

missing box in the veld nearby, but her money (£28,) and I

Title Deed of the property were not in the box. ।

Defendant is alleged to have known (bf the 
existence of the box because Ellen states he came into the ' 

house on an occasion when the box was open, |

The matter was duly reported to the Police 

but nothing came of the investigation apart from the fact 

that defendant was subsequently arrested and discharged. ।

Sometime after the burglary a native ap- |

proached John Makaqa, Plaintiff with an offer of land for 
sale. An agreement was reached (verbally) £21J. in cash ' 

was paid over, in the presence of one Samuel Lekhoaba, '

Plaintiff's nephew, a receipt obtained and a T'itle Deed ।

handed over to Plaintiff. This Title Deed on closer ex- 30 
1 

amination and by comparison with a certified copy thereof,

/reveals... I



reveals that it is the very one that had been stolen from Sibanyane 

thertëflté SIBANYANE having been erased and KUMALO substituted therefor 

Plaintiff saw the man on two occasions, when he flirst 

introduced himself in Plaintiff's shop, as George Kumalo, and ag^in 

the following morning when they spent several hours together until 

10 a.m. inspecting the property and closing the deal. I

"Kumalo" stated After receiving the money, that h^ 
I 

was in a hurry but would return the following day to attend on the 

Native Commissioner as requested by Plaintiff. He was however Aot 

seen again and Plaintiff realising later that he had been defrauded, 
i 

went to the Police and to an Attorney..

Subsequently defendant was arrested but at an iden­

tification parade attended by Samuel (in the absence of Plaintiff 
who was away at the time) he was not identified. Upon Plaintiff's 

return from the Free State he reported to the Police. Defendant 

was asked to attend another parade but he refused to do so.
Plaintiff says that some time after this he was ac­

companying one Mulu and they arrived at a certain house were he | 

found defendant living. The latter asked him in an angry tone 

"What do you want". He thereupon left but enquired from Mulo who 

the occupant was and was told MOSES TSHABANGU (defendant). Defen;- 

denied Plaintiff had called in Mulo's company. The question a- 
rises why was Mulo not called by either party. Plaintiffs reason 

is that Mulo is defendant’s friend and does not wish to give evi-| 

dence against him. The fact that Mulo would not be a favourable^ 

witness to Plaintiff is borne out by what transpired in the Supreme 

Court (See page 46 of the Supreme Court proceedings). But the | 

Court is led to ask why did defendant, not call Mulo a man who if 

he followed his behaviour in the Supreme Court would testify against 

Plaintiff and remove one of the main props from his7 case, ।

All of Plaintiff's witnesses say that defendant wore 

a beard. These statements w;era not challenged under cross-examiiU- 

tion although an ideal opportunity presented itself to ask the । 

witnesses in turn "Describe defendant's beard, was it pointed, long 

scraggy or what did it look like?11. '

/Sgt. Jacob's...



Sgt, Jacob’s evidence on the point is not in consistent as he oply 

assumed duty in 1948 at Evaton.

Ellen Sibanyane said Defendant left the neighbour­

hood about a month after the burglary. Again she was not challeng­

ed although defendant’s evidence was that he stayed on for about 9 

months and remained on good terms with the Sibanyanes. I

Defendant's attorney in his address to Court submit­

ted that there was no connection between the burglary at Sibanyane’s 

and the sale of property to Plaintiff. With this submission tnc

Court cannot agree. 1

Let us examine the facts again. Firstly the Tsha- 

bangus and the Sibanyanes are very friendly, their wives especially 

so. So much so that when Ellen Sibanyane received the false re­
port about her husband she entrusted the key of her room to defen­

dant's wife whom she also requested to prepare the room for ths I 

"corpse”. Defendant’s wife did not prepare the room, the reason
I 

given being that she was told to wait until a message was sent to 

her by Ellen, But if she was to wait then the Court sees no rea­

son why the key should have been given to her. The Messenger । 

could have brought the key. The Court is satisfied that when 2

Ellen left she was in a hurry to catch the last bus end she very! 

definitely wanted the room prepared.
Secondly there is the unchallenged statement by ' 

Ellon that both Defendant and his wife knew that there had been | 

a sale of cattle. Ellen says defendant knew of the existence 

of the box. Defendant denies this but his subsequent behaviour 

when she reported that it was missing is unusual. It follows | 

almost naturally if someone reports an article lost, that an in­
terested friend would ask for a description thereof as well (in ' 

the case of a receptable) as details of the contents. So then j 

if defendant di® not know the article at all he would have asked 

what it looked like. He was sufficiently concerned about it to' 

go with Ellen to the Police Station, and yet on his own admissioh 

he expressed no concern whatever as to the contents of the box.

i/Defendant...



Defendant had every opportunity of entering the room while Ellen1 

was ?w«y, ar^ of faking a burglary aft^r having rerncved the box, I 

The message concerning George Sibanyane w^s obviously designed 

for the sole purpose of removing Ellen temporarily from the scone 
I 

By a seemingly remarkable coincidence Plaintiff 

recognised in d efend a nt (w;hom he d id not know before the event) 

the man who sold to him the property and handed him the stolen 

Title Deed. Now Plaintiff had ample opportunity of studying 

the features of defendant, as he w»s with him not only on the 

first occasion in the Evening but for several hours the follow­

ing morning. He was denied the opportunity of attending an iden 

tifica tion parade because of defendant’s refuse 1 to submit to a 

second parade.

Not much weight can be attached to Samuel’s evi­

dence of identification. He was unable positively to identify 

defendant a short while pftrr the event, so it is difficult to 

prnrcciate how he can be so sure seven years afterwards.

Moses Tshabangu (Defendant) did not impress the 

Court as a truthful witness. On a number of occasions he con­

tradicted himself. For example, right at the commencement of 

his examination in chief he says ”1 am not known by the name of 

George Kumalo or any other name apart from Moses Tshabangu. 

My other name is Philemon Tshabangu”. Notice also the follow­

ing contradiction. During cross-examination in the application 

before this Court on 27th February, 1952, defendant said’1:-' 

"I know him, Charlie Dube. Ho brought me up and 

that is how I know him - he brought me up from a little boy", 

and then a little further on "By bringing up by Charlie Dube 

I moan that I came to his kraal while still a little boy." 

Under cross-examination in the present hearing, however, he says: 

My father and mother brought me up. Charlie Dube never brought 

me up. I remember telling the Magistrate that Charlie Dube 

brought me up. I mean that 1 was a little boy and he was 

grown up and used to send me on messages."

/see also...



See also Defendant's evidence as recorded on page 

30 (of the typed record of this case) last paragraph and cn page 

31 dealing with the wedding where he alleges that he met Plain­

tiff, This portion of evidence is full of inconsistencies and 

contradictions..

The Court is led to wonder why defendant took 

such pains to prove that he had met Plaintiff at a wedding. Such 

proof was not necessary to establish his case, and Plaintiff 

himself denies ever having been to such a weeing and meeting 

defendant there.

As to Plaintiff it must be borne in mind that 

he was defrauded of £215 and several criminal actions against 

theft, had resulted in the letter's acquittal as his guilt 

could not be established beyond reasonable doubt. It is 

natural that Plaintiff should add a bit h< re and there in an 

endeavour to strengthen his case. Any ^escrepancies in his 

evidence were not material and can be accounted for by the 

lapse of time since the cause of action arose, and by the 

resultant litigation. The identification parade took place 

within a year of the event, but it was only in April 1950 

that Sgt., Jacobs arrested defendant. So it is poss ible that 

some action was taken by the police during 1948 and that Plain­

tiff did net accompany any police, least of ell Sgt. Jacobs, 

at that time.

After seven years there is plenty of scope or 

confusion in the mind of the uneducated native. Qn the ether 

hadd there can be nc such excuse for the discrepancies in de­

fendant's evidence mentioned above, as the facts concerning 

his name and his relationship to Dube are within his personal 

knowledge.

In all the circumstances the Court is satis­

fied that the balance of probabilities favours the Plain­

tiff, and accordingly finds for Plaintiff as prayed, with 

costs.

/(SGD). D.A. <CH^TLER.



(Sgd) D.A. SCHNETLER.

10th January, 1955. ASSISTANT NATIVE COMMISSIONER.

L
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