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IN THE SUPREME COURT QF . SOUTH AFRICA

(Appellate Division)

In the matter between i~

GERMISTON CITY COUNCIL Appellant

and

CHUBE & SONS LOCK AND SAFE

COMPANY(S,A.) (PTY) LTD. Respondent

. et Be
Coram: Schreiner, Fagan, de Beer, Reynolds JJ.4A. ef
. "

Heard: 12th,13th, 1l4th, 15th and 16th November, 1956

Delivered: 1.-2.».&.. N\ ovnnalrd 10\3"‘

JUDGMENT

S ek S FE U AR WS TS YD D D S

SCHREINER J.A. 8= In the year 1946 the appellant,
which I shall call”"the municipallity", established the

Industrial townéhip of Wadeville (absit omen) on land

~belonging to 1te In the followlng year the municlipslity
began to make roads and drains in the township, the work
being done in sectlona. In one portion of the township
ﬁendell Road, running approximastely eafst and west, in-
tersects Nagigton Road, which runs in a curve but gen~

~

erally from north to souths Some dlstance to the south

4

3
of Rendell Road Esander Road meets Naginton Road from
A
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the east but dces not intersect 1t. Stiil further to
the south Naéiﬁ%on Road 1ls Intersected by Osborne Rosad.
[ad
Nagié%on Road has g tarred surface sdged with a row of
A
stones slx Inches high, called In the evidence a haun=
ching. The exact date of the completion of Nagi%ﬁon
Road 1s 1In dispute; the only direct evidencs is that
1t took place shortly before the 15th July 1948 The
general slope of the ground in this part of the township
1s downwards fro#@est to east. Two adjolning stands,
numbered 105 and 106, face Naglngton Road on lts eaatern
~
pr lowee sidaes On that side only one stand, No.1l07,
lles between stand No. 106 and Rendell Road to the
north, but there are a number of stands between stand No.
105 and Esander Road to the southe 1In August 1948 the
municipality sold stands 105 and 106 to Leon Motors,
which firm in 1949 caused a factory bullding to be
erected thereones The respondent, which I shall call
"the company", acquired the two stands from Leon Motors,
taking transfer in January 1952 and entering into
occupablon at the end of that yeare It carried on in
the fagtory the business of manufat¢turlng safes, locks

.
and secuzI}y and strong room equlpment. The factory,

WhiCb»/ocaoco
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which is made of corrugated iron, lles on the eaﬁaprn
half of the standsj it 1s rectanguler, with 1ts longer
sides running north and souths In Msrch 1953 en adminis~

trative bullding, of brick, was erected on the western

- half of the stands, close to Nagington Road.

On the night of the 1llth/12th
Octobef 1953 there was a heavy fall of rain In £he ares
and a quantlty of muddy water entered the factory builde
ing through spaces under certaln large qPors om its
western side. The flocr of the factory was covered to
a depth of about four inches by silt-bearing water, and
damage was thereby done to the machinery and stocke The
company sued the municipality In the Witwatersrand Local
Divislon for the léss incurred by 1it, claiming that the
water which caused the demage would not have reached
the factory if the ground to the west had remsined in
1ts netural state; thls alien water, 1t was contended,
was diverted &m¥ée on_to the company's property as & re~

gult of the construction of Nagington Roade The company

alleged that the municipallty had been negligent and in

particular had negligently falled to protect the com-
pany&s property by sultable drainage. RUMPFF J. awarded

the company £4, 696, 13, 2 and costs,and the municlpallity

now/.....a
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now appealé t® thls Courts .

The pleadings, with the particu=-
lars thereteo, are lengthy and it 18 unnecessary td do more
than summerise thems The company's meln claim rested
upon an allegation that the municlpallty had.wrongfully -
end unlawfully constructed end graded Négington Road in
such a way as to discharge upon stands 105 and 106 storme
water which would not otherwise havey reached them and
to concentrate and Increase the natural'flow on to and
over'those standas. The municipality in the first place
denled that 1t had diwerted onesto the stands water that
would not naturally have reached them and &lso dénled ‘
that if any such water was so diverted it caused the
damage complalned of. Secondly, the municlpallty relled
upon the allegation that, having laid out the township,
it constructed Nagington Road before it sold the stmnds
to Leon Motors; in these clrcumstances, so it was con-
tended, it was not in law lisble for any damage that
might have been caused to the company, whetever faults
there might be in the congtruction or dralnage of Naginq-
“ ton Road. In the third placé, the municipallty relled
upon the statutory authority to meke roads and streets

-
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which 1s granted to 1t under the Transvasal local Government
Ordinance, 1939, This third defence the conpany sought

to meet by allegling thet the munlcipallty had been negllgent
in that it had falled to provlde any or adequate mebtem stérmu
water dralnage, the provislon of which was reasonably
practicable.

In the.alternative, the company
baged 1ts claim on an sllegation that the municlpallty
"egligently failed to provide and/or maintein any adequate
"arainage in respect of water flowing onto ahd falling upon"
Naglngton Road. It perticularlsed the negligence by
alleging that in 1948 the munlclpality made an sarth drain
sastwards from Nagington Road along the northern boundary
of stand 104, whilch adjolns stand 105 on the sduth; and that
In 1952 the owner of staend 104 wlth thg knowledge and con-
sent of the munliclpality obstructed the drain by the erec-
tion of a bui}ding at the northe~wast corner of stand 104,
Alternatively, the company alleged that the municipslity
was negligent in faldlling to provide alternétive dralnage
after the earth draln wass obstructed.

The municipality contended that
the alternatlve claim disclosed no cause of action on the

ground that, if 1t had not rendered itself llable under the

main/....l.



main clalim, It would not be llable for a mere fallure to
carry out the permlssive power of making drains. It slso
denled that it had been negligent, and sald further that

the company had 1tsélf been the guthor of any loss caused to
it by flooding from Nagington Road, in that (a) 1t, or somew~
cne acting with its knowledge end consent, had filled in an
earth drain which the municlipallity had made on the eagtern
pavemeht of Naginglton Road to lead water from that roadé Into
the abovementloned esrth drsin running aloné fhe boundary
between stands 104 and 105; snd (b) it lowered or sllowed

whida Qo=
Yo be lowered the surface of the rosdway over the eastern

"Uw'ou-q\-. - - , A
pavement of Nagington Roadﬂso as to make a spillway lnto its
property for water in that road. There wers finally a
number of lssues relating to the ltems making up the clalm
for demages.

The appeal clearly invélves
questions of law and fact. Some of the quegtions of fact
may convenlently be discussed when the law has been con=-
slflered, but certaln basic issues of fact can be deslt
wlth more satisfactorily at once. As is indicated above the
municlpality contends that the company failed to prove (a)

that allien water entersd the factory, and (b) that, If it

did, 1t was the cause of the damagee

The/esvess
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The company relied largely on the
bogdatay
evidence of Mr. Scott, 8 very qualified smd experienced
A _
consulting engineer. He had prepsred a plan &f the locality
end gave evidence that it correctly showed the flow lines
of water over the arez in question and that it also correcte
ly showed that the construction of HNagington Road had in~
crea%dﬂ the area drainlng to the western boundary of stands
F
105 and 106 from about 4 1/3 acres to 27% acres. Subject
8
to a qusry regarding the effect produced by/certain strip
of rdlliway 1line, into which 4t 1s unnecessary to enter,
counsel for the municlpallty did not question these flgures.
The increase In the area draining onto Nagington Road where
1t is bounded by the two stends was due toc the fact that the
road was graded so that a catchplt and a atorm-weter draln,
to be constructed Iin accordance with a drainage scheme which
had been prepared, would carry the stormrwater.reaching this
2
part of Naglinton Road eagtwards slong the boundary between
F . .

stands 104 and 105. The effect of making the road before
the drains at this spot was to create what may be termed

a long shellow dam in the roadway opposite stands 105 and

106, the wall of which dam wes, first, the haunchlng and,

afterwards, 1f the water rose sbove the haunching, the

eastern/2ooo se



eastern pavement iltself. It was provéd by levels taken
along the boundsry of the stsnds, which woulé genersally
provide a falir gulde to the height.of the dam wall, that
in thi§ vdcinity water woul éirst spill out of the dam at
the gateway Into the company's property, which is near 1ts
we |

north~eastern corner . The next lowest polint would be at
or near the corner of Rendell Road. The third lowegt point
viould bqkt the s&uth-western corner of the company's pro-
perty. RUMPFF J. found that the fourth lowest point would
be across the pavement between the gateway and the sdminis~
trative block.

There wes no evidence from any
one who saw the water on the company's property at the
time of the storm; the evidence conslsted of what was seen
the next day and Inferences dfawn'therefrom; It was not
disputéd by the municipality that there was a hea&y storm
that night, when probably sbout two Inches of rein fell,
and that water escaped froﬁ the dam through the éateway.
In regard to that water the municipellty contended that the
company was itsslf to blame, for 1t should have kept the
level of the entrance up to that of the paveﬁent, or elge
ghould have &sked the municipality to put In a conarete

entrance up to the pavement level, which it was accustomed

to/.'....‘



to do on request. If it was only water from the gateway
that entered the stands on the night of the storm the
municipality relied also upon the flow llnes shown.on Mr.
Scott's plan, which indicated that such water would pass to
the north of the factory bullding and would not enter it.
The municlpality also contended that the evidence dld not
prove that the second lowest exif, at Rendell Rozd, would
fall to carry off gll the water in excess of that carried
off by the gatewaye There was barely a scintllla of evi~-
dence that wat¥r had entered at the third lowest point =
the south-west corner of the stands. After sn earliser gtorm,
in March 19535, en employee of the company had seen signs of
a flow of water from that corner towards the north~western
entrance to the facﬁory, which tends to confirm the infer~
ence to be drawn from Mr. Scott's flow llneé that water
from the gateway woukd pass to the north of the facgory.
R q

The low place where the wster entered Jar the south=wegtern
corner during the storm in March 1953 was filled up shortly
aftefwards.

The mxlstence of what RUMPFF J.
fopnd to be the fourth lowest point of discharge, l.e.
between the gateway eand the adminlstrative block, was dls=

putedbn the course of arguments There was evidence that g

10w/ eenreo
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low unmortared wall fringing a car park north of the
administratlwe block was seen after the gtorm éo be broken
down, with its materlals carrled sastwards for some twenty
feet, and it was contended, and RUMPFF J. found, that a con~
slderabls body of water had crossed the pavement opposite

w
the break in the/all &nd had gone on to enter the factory.
There was no evidence of any slgns of g wash-awa& over the
pavenent itself at this point, and there was some evidence
that the part of the pavement opposite the place where thé
wall was sald to have been broken by sborm-weter was not,
relatlvely, very lows. The measurements from which the
varlous low points are ascertalned seem to show that the
fourth lowest point, where the haunching had been removed
to make the earth draeln on the paveﬁent, the filling up
of which 13 relied on in the p1§§; was in fact directly
opposite the entrance to the adminlstratlve block and not
opposite the place where the low wall was found to have
been broken. No signs of water having carrled debris
through the ;ntrance in guestion were spparently seen sfter

the atorm.,

The municipality contended that
the water found in the favtory might well have been acw~
counted for by the rain that fell on so much of the two

stands/.oe.ee
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stands as lay west of the rldge af the factory roof. The
west half of thet roof was one~third of an acre in extent
and at the time of the storm it had no guttering. The
company ccuntered this contention by evidence that there was
a drain round the factory against the concrete apron, which
protruded outslde the building at the level of the factory
flgor and formed onse wall of the dmalin. Mr. Scott testifled
that this facgory drein, as it was caslled In the evidence,
when he examlned it about elghteen months after the stomm,
could, if clean, cope with the water from the stands even

1f the rainfall wers 5% Inches per hour, and with the water
from the aree of natural drginage sf the f£all were 3% Inches
per hour, Evidence was also sdduced 2s to the stats of this
drailn, and it was argued for'the municipsllity that, even 1f
1t was clear and unobstructed at the beginning of a storm,
1t would sily up quite soon If the conditlons favoured
sllting. RUMPFF J, fou}'s‘d that 1t was probable that the
factory drain was not obstructed on the night of the storm
and that 1t was sufficient to protect the factory agalnst
all water that would have reached lta westernﬂside from

the natursl drainage area‘and the stands themselves. Con=~
sequently he concluded that but for the additlional water
introduced by the gfadlng of Nagington Road, the factory

WO\Jld/...-o-
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would not have been flooded,

The enquiry Into the facts was
certainiy a difflcult one« Apasrt from other considerations
there 1ls the factor that, until its level was overgiopped,
Nagington Road prov?ded protectlon against the flow of
water, including the naturasl drginage wqter)onto the two
standse Allen water certalnly entered the stands at the
gateway, but in vliew of the protective effect of the dam
1% may be doubted whether the evidence proved that the tetal
water that entered exceeded that which would have entered,
had the natural state of the ground not been dilsturbed by
the construction of the roesds This asspect does not gppear
to have been fully 1nveat1gated 1n'the cQurt belowe It is
not necessary for this Court to decide whether 1t would
have reached the same conclusions on the focts as was reach-
ed by RUMPFF 7J,. Thehlearned Judge was In some respsects
in a better position to sssess the varlous factors correct~
ly than 1s this Court, but there arse certalnly welghty
considerations favouring the muricipality oh the factaes In
view, however, of the conclusion that I have reached on the
responsibility of the municipality In law,. 1t ls unnecessary
to declde the chtuai fssues releting to the cause of the
flooding of the factorye. I shall assume that the munici-

pality/Qﬂ *eo 8
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~c ipality's roadmaklng operations led to more water being
in the factory than would otherwise have been there and that
thls addltlon geesbwtwdy helped to cause the damaegsee

It wesyg however, further argued
for the munlclpallty that there was undoubtedly a substan~-
tlal volume of water from the ngtufal dralinage ares and from
the.stands themselves, which at any rate must have helped
the allen water to overwhelm the factory drain and flood
the factorye. There should accordingly, it was argued; have
been an apportionment on £he lines followed In the New Heriof
cagse (1916 A.D. 415). It was submltted thét in the absence
of evidence from which an apportionment could be made the
company had not proved an essential part of its case. But
this aspect of the matter alsoc does not seem to have been
fully 1nvéstigated at the trlal = the lgarned Judge does
not deal wlth it--JF and 1t would be unsatisfactory to
base any conclusion upon i1t at the appeal stage %F.thla
can be avoldede T do not think thatkin the circumstances
we should disturb the assumption which RUMPFF J. mvuast have
made thet the case was not one for apportionment;

Of.the two points iIn respect of

which the munlcipallty plesded that the compsny had 1ltself B

caused eny floodlng that had occurred, the filling in of

the/.."‘.
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'tha earth draln on the pavement was not persisted ine. The
lowering of the gateway was howeverb;;;;;éiv RUMPFF J. heid
that tﬁe munigipality should have previded for thils when
it made the road and that the company was not under any duty
to prevent the wearing down. of the pavement or restore 1its
level when worn down. The learned judge also held that in
view of the probable volume of water, even 1f the gateway
had not been lowersd below the pavement level, there would
have been "a flooding causing the cdamage." Since nors
mally the road would be.made before the position of the
getes was decided upon by the purchasgers of stands, and
that was certalnly the case here, I have some difficulty
in gseeling how the municlipallty could be expscted to make
provision againat the wearing awaﬁ of the gateways Nor,
Inarlew of the evidence of the levels, dogs 1t ssem to have
been shown that Rendell Road would not have been able to
carry off all the storm-waeter, 1f the gateway had besen up
to pnvemenﬁ height. Whether it could do so would presumably
depend on the intensity of ﬁha sto;m, that 1s on the rate
at which the dam was fillling up,-and on this sspect there
was, unavoldably no doubt, no evlidence.

In view, however, of the conclusiqg
that I have reached on the remainder of the case it is un=~

necessary to deal furthef with the defence that the lowering
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of the gateway 1tself caused any damage that resulted from
the floodlng of Nagington Road.

This brings me to the question of
the municipality's responslbility in law for any damage
suffered by the companye As appears from the surmary of
the pleadings which I have glven, there were two dlstinct
legal grounds on which the munlclpallty clalmed that 1t
was not liable on the maln claims, I propose to deal first
with the defence of statutory authority. The dlscussion
of this defence to the main clgim will also,inevitably, bear
upon the alternatlive claim.

AS was pointed out by INNES C%J.

in Johannesburg Municipslity v. African Realty Trust (1927

AD. 163 at ngé 172), when the exeraclse of statutory
powers has caused injury to enother the enqulry must always
ba =~ what was the intention of the legislature ? Some
difficulty has been experienced in statling the position in
regard to the onus of proof in cases of thls kind. In

the African Realty Trust cese INNES C.J. sald at page 177,

"It was for the municipality in the first ppace to satlsfy
M"the Court that the Tegislature contemplsted an Interference
"with private rights and then it was for the company to

"prove that the municipality was not entitled to the pro=

tection/... s
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"-tection of the statute becauss the Injury complalined of
"wag due to a negligent exebcise of lts powers. At that stage
"the case depended on the exlstence of negligence, and it lay
Yupon the plaintiff in the action to establish it. " In

Bloemfontein Town Council v. Richter (1938 A.D. 195) STRATFORD

»

J.A. doalt with the questlion at pages 230 and 231. The learned

judge remarked upon the difficulty of reconclling the burden

resting on the defendant of proving, In order to show that

the leglslature contemplated interference with &k private

rightg, that injury to others must ensue ewen if therpowerﬁ

“wlth

were exercised In every reasonably practicable way, enéd the

burden that would then be cast upon the plalntiff to prove
defendant

that the/éek$s had been negligent, in the s: se in which that

term 1s used In this connectlon, namely, that it had not adop-

ted a reasonably practicable way of avoiding the lnfjury to

the plaintiff. There seemed to the learned judge te be,prima

facie, a conf}lict, which he considered should be resolved by

4

v
holding that the plalntiffts burden to show that by reasonsbly
A

practicable means "the extent of the interference will be
"lessened = not entibely avoided, for, 1f the defendsnt has
“disch;rged hes onus aboldance is impossible." It appears
from pages 235 and 236 of the report of the case that CURLEWIS

Cede , while agreeling with the concluslon cof STRATFORD J.A.

on the facts, dld not experience the same difficulty in the
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Interpretation of the judgment In the Afrlcan Realty Trust

cases As appears from ths original record, however, the
remaining members of the Court concurred with STRATFORD J.A.m
only.

Tt appears from page 387 of the

report of Johamnesburg City Council v. Wuclinovich (1940 A.D,

365), and this is confirmed bj the original reccrd on éppeal,
that the trial judge, RAMSBOTTOM J., had applied the view of
STRATFORD J.A. that the gggé upcn the plaintlff to prove
negligence 1ls an onus to show that by the adoption of reason~
ably practicable precautions the 9xtent of the interference
would be lessened, and that such precsutions had not been
adopteds. It may be, as was suggested by counsel for the
municipality, that STRATFORD J.,A. had in mind the exerclss

of a statutory suthority of the kind in issue In Rlchter's

case, whore the rights of an individual plalintiff, or pos-
gibly a group of similarly placed indivicuals, alone could
be affecteds In such a csse a conflict might seem to be un=-
avoldable unless the notion of lessening the extent of inter-

ference,as opposed to avolding it, were introducede. The

J

sbovementioned pessage in the judgment of STRATFORD J.A. was

quoted in Reddy v. Durban Corporation (1939 A.D.293) without

comment,/c.esa
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comment, but the quotation followed immediately upon one from

the judgenfit of de VILLIERS J.A. in Bféede Rivier Irrigstion
A

Board v. Brink (1936 A.D.359), at pages 365 and 366,where the

lew as expounded in the Afrlican Realty Trust case was restated

and somewhat elgborated; no reference was made in Brink's case
to the conflict on which STRATFORD J.A. commented two yearsg

later,

It 1ls, however, unnecessary to pur=
sue this matter furthere In regard to the roédmaking powers
of locgl authorities the general poéition 1s made clear by the
abovementloned casess In the first place it is established,
not as a rule of law but as an unescapeble conclusion of fact,
that the maeklng of roads on sloping ground necessarily modi-
fles the natural drainage of the locality and so to some eXw
tent interfeores with the rights of the adjoining landowners.

(cfe African Realty Trust case at pages 174 and 175; Reddy's

and , :
case at page 300)s The interference msy/often will be slight

bﬁt Inevitably the properties will receive,ér run the risk of
recei#ing, more or less water than before. The veloclty and
direction of flow, and with them the risks of flooding, will
certalinly be changed, to the advanbage of some lendowners perw-
haps but uhquesEionsbly to the detriment of otherss So In &
case based on flooding ss a result of rogdmaeking operatlons
the discharge of the Initlal dnus by the local suthority is in

effect automatic., The second point,which apps ars from the
African Realty. Trust case at page 179 and in Reddy's case at

page 299, quoting Brink's case, andff which 1s most important

for thls case, 1s  that in deciding what

MEASUYCY/ cuvnnn
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measuregs are reasonably practicable refrrd rmust be had to the
total requirements and resources of the locsl guthorlity and
not merely to the means 6f providing profection to an indl~
vidual landowner. T assume that in particular eircumatances
there may héve to be specigl treatment by the locsl shthorlty
of the rlsks to a particulsr small area or even to a single
gtand in a townshlp. 1In regafd to flooding for Instance the
fisk might concelvably be s0 grave and so pressing that there
might concelvably be a legal and not merely a mcral duty
upon the municlipality to give it precedence over other drsln=-
age problemse But apart from sucﬁ a prossibllity the positlon
of any one‘pléintiff in fegard to protectlon agalnst flood~
ing owing to roadmaking cannot be dealt with in isolatlon from
the regqulrements of the whole arsea and the resources svailable
to meet thome.

These general considerations were
gons Into very fully by the municlipality'!s clty engineer,
Mr. Peddle, in hls evidencee. - He described:the storm~wafer
drainage scheme for Wesdevllle, which was started at the same
time that the roads were beguns. But the works obviously
could not be carried out %Eerally side by side. The drainage

p-—c

would begin, generqlly speaking, from the bottom of the slopse

upwards/ .. ...
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upwards, while the roads would be_made presumably.on a dif-
ferent time table based on other conslderatlionse Mr. Peddle
gave evlidence as to ﬁhe considergble sums that were spent on
dralnage each year and asyf to the difficultles, particuiarly
in relation to staffing)that were encountered. The call for
drglinage waslgeneral in the municipal.area and was being met
as fast as was reasonably possibles Complaints of flooding
were in the ralny season innumerables 1In the area in whilch
the coﬁpany's property was situated some drainege delay had
beanrcaUSed by thed need to . obtein s servitude.at the outfall
end of the system, but after thls was overcome the work had
been proceeded with with all due despatche ;

This evlidence was not seriously
challenged?gg RUMPF¥ J. d1d not find that the municipallty
was to blame fpr not having establlished a permanent dralnage
gysbem suffliclent to protect the company's propert& before the
storm in October 1953, Bpt the legrﬁed Judge, though he as=
sumed that 1t had not been réasonably practicable to complete
the permanent drainage system In time to protect the com~
panyks property, held that the municipality was negligent
in not putting In and mainteining a temporary draln or dralns
to provide such protectlon. The learned judge referred to -

a letter addressed in January 1949 by the municlpallty's

engineer/.c.....
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engineer Uto the then.OWner of stand 104 asking for a servie
tude for a stormwater plpe along the northern bﬁundary of
that stand. Tpe letter began, "In order to avoild flooding
"of your property in Wadevllle", and there was some suggestion
s 1t could hardly be called evlidencs, that there was a come
plaint about flooding at the gsame place about the same time,
But the 1ettér was not really relevant to the question whether
the munlclipality was obliged to iIntroduce temporary dralnage
at thls placges In fact the municipallty did not at the time
oﬁtgin a gervitude. It made a temporary earth draln slanting
across the pavement opposite stand 105 aﬁd then passing down
the northern boundary of stand 104s In 1952 the owner of the
latter stand closed 1t by e butlding and the municipallty,
th¥ough one of its clerks was informed of the proposed obw
struction, did nothing to prevent thls taking place. It had
no servitude and could not, without obtalining one, prevent
the closing of the drains The drain on the pavement then
became vseless ;; such‘z;Lwas allowed to f1l1ll up with soll.
These are the facts on which the company rélies for the al-
ternative basls of its clalm, namely, that the municlpallity
cauged 1t damage, apart from the dlversion of allien water,
by falling to make temporary dralns or keep the one 1t haed .

made/seeens
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made Ain proper repair.

It ssems to me that 1n desling with
the question of temporary dralnage RUMPFF J. falled to glve

effect, mutatis mutandis,to the same conslderations that he

assumed to be appllcable to the executlon of the. permenent
dralnage systém. It was of course reletlvely simple and in=
expensive to make s temporary drain to mset the rilsk of
flooding stands 105 and 106 But these could not be taken
i1n lsolatlons Agaln I assume that there may be cases where
it mey be negllgence in a municipal;ty not to provlde some
vrgently requlred but temporary work to meet an emergencye
But this was not such & cases There was, gs ln many parts
of the municipal area, some risk ofvflooding. That was un~
fortunate but it was not shown that 1t was reasonably prace
ticable to meet the risk by a system of temporary drslns,
which in any event unless linked with a permanent system would
the
only have the effect of throwing/water onto other propertlisse
In this connectlon it may be observed that though the municiw~
palify has power to securoc -compulsorlly the necessary serw
vitudes for its permanent dreinage system i1t might not be
posslble to employ compulsory powers for the purpose of
making temporary open drainse RUMPFF J. gald that the munle

cipality had created a source of danger of floodlng 1n

Nagington Road and should have put in a draeln to prevent that

flooding/... s 00
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floodinge But I do not think that the sclutlon of the
question is advanced by calling the construction of the road
a source of danger. Making the road changed the gradients
and led to the diversion of storm~water, but it was not conw-
tended that this was negligently donee I do not consider it
posslble to uphgld the view that once there is such dlver=
sion, with increased risk of flooding to some pfbpertiea,
cdrresponding to decreassd risk to others, there is-negli-
gence in not at the san® time providing protective dralnage.
Temporary drainage, llke permasnent dralnage, must be con~
sidered 1n the light of the total drainage position. Some
temporary drainage may be a very good thing but 1t does not
f0llow that the murnfcifality 1s obliged to Aintroduce it 2t
any partlcular place. Geﬁ%rally speeking the advantages
galned from immediate protection as a result of temporary
meésures must be welghed against-the disadventages, the
most obvious of which would be the wasted effort and expense
if 1t should prove to have been unnecessary. It was not
shown, nor was any attempt made to show, that 1t wes reason=-
ably précticable for the municipallty to use a general system
of temporary prétective drains In Wadevllle or elsewhsre in
its area. It 4id makq a tempoiary draln on the pavemént -
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opposite stand 105 and down the boundary of ¢f stand 104,
but this action did not prove that the situation was sﬁch
that the municipality was under any legal duty to make such
a drain or to restore thé temporary drainage when 1t became
obstructed.

In my view the company falled to
prove negligence 6n the part of the munlcipality for the
purposes elther of 1its maln claim or of its alternative

clalma

This view makes 1t unnecessary to
oxamine the interesting question whether the fact,assuming
1t to be a fact, that the municipality laid out the township
and made Nagington Road before 1t sold stands 105 and 1086
would alone be sufficliént to free 1t from any responsibility
for damage by flood ﬁatef, whether resulting from unskillful
roadmaking or other blameworthlnesse Apart from the authorl-
tles (Voet 39.3.5, Donellus Vol. IV Col. 569 and Pothler

/
Pandects 39.3.f«15.) quoted by counsel, there appears to be

a messurs of common sense in the vliew than when land 1s sold
by a municipality below an existlng road which it has made
in the interests of the publlic, Including landowners, and
where the natural drainage has certalnly and indeed

ObViOUSly/. se e e
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obviously been interfered with, the natural drainage, for
the purposes of deciding whether there has been an lmproper
diversion of glien water, should te regardéd as the drainage
as so modifieds It 1s, howsver, not newsssasry to examlne
this line of argument further for I am satisfied that, oven
i1f stands 105 and 106 had besn sold before the constructlion
.of Nagington Road, the munlcipality wouldm’for the resgsons
above stated,vnot have been lisbles In view of the céh—
clusion that I have reached the investlgation eof the quantum
of damages bscomes unnecessarys

The&eppeal 13 allowed with costs

and the judgment 1s altered to one of absolution from the

instence with costse

Fagan J.A. ' 5(

de Besr, J.A. , &
© ’ wac,w( 7’ f
Reyno:l.ds,' Jeho

%J.A.




