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W ™ SUPHELE COCRT oF S7UT Ab L

c2l~*a Division)

n tre mat.er "etween -

VLLLLAY  LEVE Appellsnt
and
REGINVA Resprndent

Coram:Foexter, Steyn, Reynolds,eyers, J.h.et Tell A.J.A.

Toard: l4th Septenber, 1956. Deliverod: ¥ F - ’T""L'

STEYIT J.A. i~ I the ccurt.belnw the aprellent
was copnvicted of the wmurder ci one Alired Sidina'snd
sentenced to doath. The evidence dlaclosed trat on 26th
Fobryary 195C the decessed received a stab wound in ths
neck which partilally severed the spinal dord and tihast he
died 23 2 result of this wounc cn the &rd iarch. There

The rreescutlion

was no eve witness Lo the 3talblng.

restod its ¢ase uvon circumstantisl svicdence and the

defonce was 2n olibi, the sppellent staiing thot on the

day In gquestion ke was ill and et bome glil day. n this
- . S,g ver g

ne was supporued by his father Paul, his siler tinnie

and his wife lMiriam. In rejecting the alivl put ferward
J -—‘-"—.—'
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bty the appellant ss deliberastely false, the triasl jndge

remarked:~

"If T nmust glve zowo reasnn for rejectlng the allbi, I
point to the fact that when upon arrest he was infnrmed
of the dtto upon walch ¢-ils assgult had heen committod,
ke mede no state. ent to the police officer to the effect
that te wes at home all that dsy, sick, ~ a fact of

which he .tust have been perfectly well aware at the time-
Indsed 1o order to explain the ebsence of some such
statewent 7is witnesses endeavoured to psrsuade the

Court that the date of this offence was not indicated to
the accused when lie was charged. This ls a plece oﬁ
evidence which we cannot regard as true. Alter Le had
been tszlen into custody and was questicnsd by D/Const.
Kenmp he still mado no aottempt ©» say that He was at

home =~ he denicd 211 knowledge and sz2id he was ncver st
Soyama 3trest, but he failled tn stste to D/Const.¥exip
that he was 311 in bed on that day. Sucﬁ irformation was
on}y given some fourtven days latcr - 9% least fourteen
days later at t o conclusion of the prepératory examlne-

tion when ¢ was connitted for trisl. "

The sppellant was arrssted on

dk.ae.: agad 's
k) tg desth,

Friday 2nd 'larch, the day before the
on 8 charge of assault with Intent to do grievous bLodily
harm. According to Jacob Dieke, who arrested him, he
expilained t. 5 charge to him ond infcrmed‘him of the érte
of the sssault. Thct dete fell on the previous Sunday.

Dieke qocs not say trat ilis appellant did_not tell hLim

th‘a'b/--.-... i
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thnat he nad been 111X and 2t home on that day and tie
appellant hingelf waé not quostioned about this. WNelirer
his father, Paul, nor his sister Winnie-ﬁgzi present ot
the arrest and boih say that trey first learned of ﬁhe
date o7 5 & assault wher She preparatory examinctlon
conmencad. MNirism says thctv she was pregont at the
errest, end she is the only wikness who was Questlored
as oo what tho enpellinny said to Dleke. &ccording to
her Dieke did nnt mention a date but merely informedlthe
appellisnt that he wes arrestlng him for having stabbgd

a pergon, whereupon the appellant replied that bha knew
nothing sbout it. She says that the appellant did not
aslz Digke when the stabblng was supposadftﬁ ave teVen
place. The follawing is on extrect frem Diske's evl-
donce =~

"Did you explain the charge sgeinst him whon you srrestod
hin%?......Yes, I did, my lord.

Did you tell ulm when it was that he hed comuitted this
0ffeNCce?..,.0sT t0ld him 'I om arresting you on account
'that you keve stabbed the complsinant!.

Did you tell him when he was supposed to have done 1t?...
I {0ld him.

Are you guite sure?......I sm quibe sure, my lord.

Do you remericr what @ay of the week it was thet he was
supposed to hava stabbed the mean = are yoll guite sure _

that you told the ac~used the day ol ike Wo0K2e e eewel

did tell nim, wy lord. "

The/...;..
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The rest of his evidence crnsists
melnly of a repetition of hils unswerving conviction thet
he informed uhe appellant of the date oé the oflifence, bhut
1t is not, perhaps, altogébher without zigniflcsnce thrat

Wt

vhen kehfirst asked whather he did do so, nls reply
accorded fully with iliriam's evidence., It 1s not Impos-
sible that "is convicticn sprang from the knowledge of
what he should have.dﬂne ané would usually do, rathér
than from any relisble recollectlon of what passed
between him snd the appellsnt. Put even 1f he did men-

ticv ths date, it would not be surprising If st trc tlme,

Mirlam, wre dnes nct appear to be s vsry Intelllgent wlt-
|
nBss, was preoccupied primarily with the lumeciste fact
of her husbend's arrest for en alleged stabbling, with
the result what the mention of the date escaped her,
c |
and bthat she skould not inlorm Poul cr Wirnle of eny
date. T would hesitate,therefere, to ascribe ahy ul-
torior mptive or dellberche falsehond to these wlitnesases
morely because they ssy thet they #i¥at sscertsined the
for tha «giﬂ.:s*{ §iva
dato st the preparatory cxaminztlion.
[
The trial court, slthough it
rejectod also i"irian's oevidence as lo the alibl o5

Jeliborately [nlse, oppears to heve sccoepted her

Stetement/o saven



state..ant t¥-t tl° appellerf, when he wes Sold that he
was welny rrrested Iey having stahhed the cnmole lnant,
g2ld sL~t be knew notrhin: a%eut 1t. Therz Ls no other
evidence 28 12 > & =& ito wiet hic resctlcs wore. The
stateront which oh9 ecocriltes to him mu~t mcan tlzt ho was
not rreserbg whon the offencs vas cow..itted.

According teo L.*sciive Constekite
Ye.p, ho gsw tir €721 )ont on 4t ll~reh, and olter he

had given Lim the usual wsyning, bL: arpei’ nt stated

[ Arad

Wt on oo day in nqusstinn be “pd not bewn 71 "o, 3
Soyame Street, 'ore tho ofterco hrd teem cnnmltted.
Although on “eish occrsiens the

appellcnt , scorrding be tle evidence, inlicated clearly

gncug™ thet 'L~ Jerunce wrs an nllbL, e trial juuge

pr.wonted on the feet that he did not Zoform Dieke or

Ko p Sio*™ ne had been 111 are gt lenc auring tle whola

ﬁle
cf that Sunday, and advanced this fact as one of morsc
4

SUn e vBT vlal 1'C040NSs 41 NOS Uil weclsive russon, for

réjecbla; tlet defenco. Im rogzard to the first occeslon,

na Joilowla, vererks by TIVDALL 5.A. In Rex v. Patel
(1946 A.De 903 L pege ¥07) avpear bLeo Yo En polnt 3
"ow it is Lryue tha® 5. conduct os a » rscn, wien he
Mis frfor.ol vnc® Ye is errsst:d on s speciflic charge

"81’]6/-00000
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|
"snd boid ro hof receives tie vsual caution, msy be rele-

"yant; although the greetest cautlion must be exerciped

"in capsidering vksther such conauct grculd be regarded
i

Ms3 avidence ¢ 2 gullty alnd, for the tonpersmenigel .iom
"vary and it is difficulb vo say how en imnocent or.

Mgullly wsh coupbht or woulé be llkely te aset In &he cir-
|

"oumatencas or whebtner Lo was Loo rmuch or too litule
Mioved for an innocent men.” Tn the inastaiut cese the

eppollant may, for all the evidence srows, have sald
wotld. h;a&. '
mo more Lhan Liriam seys »o &iG becausc e was 1n a ststo
of confusoa gmazewmont; ar-d lL.e was rot asked to exnldin
At '5«-. w.’.t:}

wihy Lo said me wmnre. In these circunatances and on the
™

noagre GV:.L(:I'(-}HCG velfnre 1t the trisl court el’red, 1
’
!

erink, i arraoing on infersnce caverse Uoc tne appellant

b3 ;"QJ'U(\ ok, .
ST

from hig ot his arrest sz "~ L is yrecilse wviere~-

abouls on this Sunday. In regord uo LLE socnnd occeslon

it is clear that tie trisl court misdirscted lvself. The

failure of an accused to give any oxrlanation at all aftex
L] - ~ 3 E-4 I

he hias boen cauticned, carnot glve rise ¢~ any infervence

thet an allki set up 2% the trisl is frige, end a cerurt

is not wriéitled to draw eny such inference. (Rex v. 'pshe-

lelo, 1644 A.D. 571 a8t wrges 585 to obbj Hsx Ve Pabol
surre). Tere t.c trisl couid wca® £ step further.

altrough/e.u...




yard et & placo in line with the dlrection he would have
token in geing te and returring from thg lavatory. The
knife with which he lisd been cbabbed was still lodged In
nls neck and was only rewmoved with sone‘difficulty anc
after seversl atiempts. Cn a report made by tho de-
ccased, Kiebeek, Willlam and Dan, eitheg together or in
gsuccosslon, ran from the brck tc the front of tle house
in order to follow tle esssilent. Trey ssy thet they
the

saw the appellant’ running sway. Therc iz further/evi-
aunce of BEmily to the eifect that while‘she wos stending
at the wlndow of the room where her visitors had gsther-
ed, listening to & gultar belng <leyed outalde, she saw
the appellsni rup past the window, £aG hbard him exglaim:
"T tgve fin’ghed him."

As glready indicstedd the wit-
neases ror the prosecution are by no mears unanimoug o8
to whether the appellent was present at this gotkering.
Emily, who pi .fesses to wnow him very ue}l, 8ay3 that he
was there, »nd so does Dinn, who clasius that ke spoks to
her 2nd follrwed her to a bedroom. ﬁlsolDan says tlrat
he soaw him there ¢ "He wos not in such a position where
"he was cut of sight - he was right in irent of us.!

In snite of this, there ere three other wicucsses whp

i
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did not notice uls presence at all. Glsdys, wip sSgys
thet she Wnows him ty sight, dld not seg hiﬁ trore, and
according to her, Dina went to the tedroom slone.Rletesk,
who likewise knows hLim by sight, statesltbat he did not
see Yim ot Emily's house. Willlam, wkoipiaims tn be a
friend of phqﬁ arpeliant and accustomed‘to seeing him,
did not see him either. There has been snd csn be no
suggestion that these witnesses are sh%iﬁding the appel-
lant. The deceased was Glsays! "bogfriend". Tath
|

Riebeek end Willlsm implicste the appellant by sayling
thiat they saw him running away from the scene of tha

these witnesses,
crime. In & wroom which wes by no means ¢rowded, /=1t cugh
all of them saw Gt e doceased leave the rQoM, did not see
the appollant come or go or having eny convorsation with
anybogy, The effect cf their evidence is that he was not
there., This supports the srpellent!s alibl ard puts In
question the creditility of the witnosses who depose to
his presence in Emily's h~use. The triel court msakes no
mentlon of this aspect of the crse and doés not deal with
tihs credibility or reliebllity of itho varlous witnesses.
The evidence, uorcover, identifylng the sppellent as the
person who vas running swey from Emilyt!'s Rnouse immadlatei

Ly 2exr the 2ssault, 1s gubject to serious criticlism.

.ACGOI:’G ing‘;/. s e s e
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According te mmily it was Just efter ¢ pem. when the
appelirnt csme to her house. Tre sun hed not yot set but
the street lights were on. She atated further thet the
deceased was removed to hospital in a texd at BalS Della
On Loith occasions, 1.o. when the deceasadrarrived and zlso
shen “o was removed, ashe looked at a watch. S e denled
that &b the preparstory exemrinatlon she hed sald thet 1t
wes GUsK when e arrived and thet he wzs removed at nbout

[N

6aB30s Peti. ™ the skaért spesce of time botwewen shortly
after € p.w. and 6.15 v.m., the deceassd must have left
the room, fcll~rwed éé;;Eiy thereaiter first by the appel-
lant and then by‘Riebeek, tl.a ataebbling must nave taken
place, Rieboek i.ust heve returned te ths rror Lo reke s
report, the others must heve followéd hi@)gnﬂ:tt::ﬂn=sssad
# the deccased must beve made 2 rerort, the unife wush
hsve been removed from the deceased's neck (which was
only eccomplisted aftsr several unsuccessful efforts),
end he rust “rve beon tsken into a pessivg taxi. Thkis
3eems unlikely. Har evicence as to tre exact tlmes ¢nes
not beeyx the imprint of truth and leaves room far theé
Posslibility tr~t It me= well hsve been wusk snd that the

visik1llty rey hove been nons too good. In re~srd to her

TERY

evidence es to tiu~ precise words uttered by the sppollont

as/a-..ao
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as he was punning pest her window, it mugt he Borne:in
WinG thet sucoru.ng te ner evidencs he wss rurning herd,
the window was c¢losed, & gultar was Hciég played a gl:ort
|

Gistance from bne window, and 1In the reow where shé ¥as,
there were persoas jlving to the accompaniment of o graue®-
phone. She did not therefore irve g favourabls orportuni-
tv for hearing whet may De said by someone running prst
the window, tt tg true thct s»a states thst the words
&9 were sald lcudly, but Ghat sgaln Goes not commeénd

itsell as a probability. It dees not seenm 1:kely thet an

assailant, whilst running eway from his prostrste victlm,

presumebly in order tec escape detection, wnuld at thse

same time, whatever ne mcy be muttoring to ihimself, pro-~
cleim = loudly that he his doﬁg someons te desth.

Tle difficulties with Emily's
gvigence b;come mrre acute 1f it Is relstod to the ovi-
depncoe of Lhe other witnesses who ssy that they saw the
éppellant running sways Cf these, Riebeek nsy be dis~

!
carded as obvicusly and admittedly sltogsther untrust-~
vorthy. Accordlag to Wllliem, the decoased reguosted
thet the unife La ir'7en out of his nocl;, he then nsied
the deceased wrat 1 ad n2ppened, tie Jucansed mode a -

report to him and 1t was then only that he ren rrund the

h 088/ eseeas
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house "to see who i1t wasg'. Wwhan bre héd c~vered the
Glstorce tn the front of the housze, he saw o arpgllent
rumming about sixty yards sway. The ntber witnussQDan,
says thet efter he had removed ire knife wit" seme dif-
ficulty, he scked tre deceassd who hed st-obed him, re~
Ceived a reply, ran Into the street and scw tl'a srpellent
ruanin, swey 2t a distorce of B [ifty yards. If amily
12d in fect seen the appellent run prst the front window
when she says she did, he must, mski g allowances fgr
what transpired hetween that moment and the tire Villisw
an® pan roached tre point wiere tier could have ssen ) im,
ove boen wuch Turticr away then fifty or sixty yards.
from tebhind nnly, _
They sov »im/ru.ning pest otker persens in ule strect,
and i s wes suchk furtker sway then Lkey 30y, 83 986L3
: .
hiswly protehle on Zuily's evidence, and if it was dusk,
ag it agy well Lave teen, 1t mry be drubted wrether thelr
identification may safely be rellica upon. Accordivi to
Dan tra perscn okscrved by him ran tir~ugh tiic vord in
wkich the ecpellent was known to resiae, which suggoests
“ )
that surmese may hsve turned en tncertair identiflcation
inte an unshak%ble crr-viction. If the appnllant wasg In
Ld

f2et no furtber away frew them bhen ity or sixzbty yerds,

1t necomas guestionatlc lacecu whether he could "tVe

paased/veenn,
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pesced  the froht of the reorm whilst Emily woo stenglag

gt the window, end 1f he G1d not, the vhelas of hep

Oy
evidimcog would be more tren suspect g would lend 1f+ile,
A

if eny, sgpport to thie contortion trat the ~rpellent Yed
vigslted er lLouse.

In trese circuamaterces there ara,
i think, gravo’difficult:es In Lth~ wey of tie cnnc”Uslon
thet a rnagonsble court must, witkoul the nlsdirectlon
iv quastion, ineviiebly have geen* roj~cted the enpdl-
lentts allbl end errived at Lre seans verdict. There
aypoars o te o roasonable pos.ibility thst such a cruort
wey Love entertelined a resl amnubt £s v W “'ler cr not
his atini ls o true cne.

e

Ii. gy ovninien the arpaal succoesds

an? tle convicling ond sertence nu~t L¢ 38t ~23luo.

Tmexter, J-L. [Vd’ﬁ;:’ )

ReynolGss J+ad o
, &L\.‘ i, ey’

Teyors, ¢ -A.

Fall, Asdede
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