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JUDGMENT
g!!:ﬁgﬂ:gﬁLiguz. 3o In terms of two separate agreements
entered into on the same day the respondent company bought the
whole of the undertaking and assets of two other companies for
the swums of £%,075,980 and £5,177,942. 10, 0d. respectively.
In the one agreement the following clause appears i=
" 4, It 1s hersby acknowledged and recorded that of the
consideration payable by the Purchaser company to
the Seller Company, £730,695 is payable in respect
of the immovable property referred to in the
Schedule‘hereto.marked 1A%, which £730,695 is the
value of such immovable properiy, as shown 1n

[

the bocks of the Seller COmpaﬁy. "

|



-

In the other agreement ihe Samelélause appeérs, excepting
tha; the rigtre is £717,463. O, O, Each of the”Aﬁﬂéchedules
shows that the immovable property referred to in ‘clause 4 of the
agreement consists of a large number of separate erven in towne
ships, each erf being referred to by its number. That schedule
does not place a value o any of the erven. Th&sa erven were at
the time the agreements were entered into registéred as separate
erven in the Deeds Registry at Bloemfontein. -

The respondent and the sellers suhmgfted declarations
of purchaser and seller to thé Receiver of Revenue in which the
true value of each of the erveﬁ was stated sepa:ately, totalling
the.above sums of £730,695 and £717,463 respectifely In the case
of most of the-gifen the value of each individual erf was less
than £5,000, The appellant admits that the value o each individ-
ual erf is the value shown in the declafations of purchaser and
seller but denles the relevancy of such value.

A dispute arose between the parties as to the amount
of the transfer duty that was payable in terms of Sec. 2 of Act
40 of 1949. The COmmission;r for Inland Revenue claimed
£57,826, 6. 6d. as transfer duty on the basis that the duty had
to be calculated on the total values of all the erven and not

on the value of each individual erf. The respondent contended



that the transfer duty payable was £43,950, 165;9d. on the
basis that the duty had to be calculated on the value of each
individual erf. On that basis the duty would:be 3 per ceant
on $0 much of the value df each erf as does notLexeeed £5,000
and 4 per cent thereafter. | The Commissioner contended that
duty was payable at 3 per cent on £5,000 of £730,695 and
£717,463 respectively and at 4 per cent thereafter. In order
to obtaln transfer of the e?ven into its name t#@ respondent
paid the amount claimed by the Commissioner. Iﬁ first paid
£43,950. 15, 9d; and thereafter paid under prot;st the balance
demanded by the Commissioner viz: the sum of £13,875. 9. 9d.
The respondent petitioned the Transvaal Provincial
Division for ;n order declaring that transfer du%yAat the rate
of £3 per centum was payablé in terms of Seé. 2 éf the Act in
respect |
xapxuek of the fitst £5,000 of the value of each individual
erf and that transfer duty at the rate of £4 per centum was
payable on so much of the value of each of mmsh ;ndividual
erf as exceeds £5,000, The respondent als§ asﬁed for judgment
for £13,875. 9. 9ds The Provincial Division made the declar-
atory order asked for and granted Judémént-for the amount
claimed, The Commissioner now appeals, the parties having

agreed to an appeal direct to this Court,.



K]

The charging section of Act 40 of 1949 1s Séc. 2, the
relevant portion of which, as amended.ﬁy Secs, 1 of Act 32 or
;22;’ reads as follows ie |
" There shall be levied for the benefit of the Consolidated

Revenue Fund a transfer dutyes¢ee..... of four pounds per
centum on the value of any property (which value shall be
determined in accordance wifh the provisions of sectlons
Live, slx, geven, and gight) acquired by any persOheece.c.....
by way of a transactionsececceccceccs Provided ?hat on so
much of th§ said valun;.......... as does not exceed five
thousand pounds, the duty shall be three pounds per centum,"
Section 1 of the Act defines "property" as meaning "land and
"andpfixtures thereon......;... " and "transacti§n“ as meaning
Han agreement whereby one party thereto agrees to sellecscesece
Wproperty to another;.......... #  In this judgment I shall
use the word ”ﬁroperty“ in the sense in which 1t 1s defined in
Section 1, |

Sectilon 5(1) is as follows ‘e
" The value on which duty shall be payable shall, subject

to the provisions of thisvsection -

(a) where W consideration is payable by the person
who has acquired the property, be the amount of

that consideration ; and

\



" (b) where no consideration is payable, be the
| declared value of the property."

"Declared value" is defined in Sec. 1 as meaning ﬁthe value of
"the property as declared in the declaration completed in temms
,"of section fLourteen by.the person who has acquired the property:®
Under Sec. 3(1) read with the definition orr"date of
Maequisition” in Sec. 1 the duty in the present case was payable
within six months of the date of the agreements entered into
between the respondents and'tﬁe two selling companies. It is
clear from the whole scheme of the Act that payma;t of the duty

(porl from tovcllation)
mast be made whether or not the property is transferred txp into

A
the name of the purchaser, The word Yacquired" in the charging
section (sec. 2) must therefors be construed as meaning the
acquisition of a right to acquire the ownership of property. It

'ﬂ.cv‘) Ao QCiA—OL lo he

, & a mlsnamer to call the duty a transfer duty 2 it is in fact
a duty imposed, ipnter alia, on the consideration given by a

purchaser of property for the right conferred on him to acquire

the ownership of property,. See Mipister of Finance v Gin
Brothers and Goldblatt (1954 (3) S.A. 881 at pp. 884 and 889).

It follows that the meaning of Sec. 5(1)(a) is that the value
on which duty must be paid is the consideration payable by the
person who has acquired the right to acquire the ownership of

property. In the present case the respondent by virtue of the



4

At

terms of Sece. ¥(1)(a), the value upon which the duty must be

1

two contracts entered into by 1tf acquired the right to acquire
» .
the ownership of the property mentioned in those contracts., In

the case of ‘each contract that right was acéuired by way of one

{
I

"transaction" and it seems to me that that right was indivisible.

And .in each contract the consideration for the acquisition of

+

that right 1s stated , ¢ that consideration is, therefore, in

calculated, tyé Commissioner not having questioned that value
in terms of subsec. (6) of Sec. 5. oy
If the view I have-r expressed abové is correct it follows

that .I am'unable to agree with the éontenfibﬁ adéanced on behalf

of the"respondent that the word "property" in’ the Act should be

.construed as meaning any unit ‘of land“which ‘is Separately regw

istered in the Deeds Office and hot as including a number of
separately registered pieces of land. It is true that if the

Conmissioner is of opinion that the bonéideratioh'payable is

P

*\ . . - o .o
. less . thaf the fair value of the property in question he may under -

Sece-5(6) determiné the fair valte-of that’ prop;rﬁyt and that

’

R t
under Secs 5(7) he must, in determining the fair value have re=

o . . e o .
gard, according to.the circimstances of the case, inter allg, to

‘the municipal or‘divisional council 'valuation of the property

itself. - He would'thereupohfﬁavé to'vélﬁe éeparate units of




land for the purpose of determining the fair value of the right

to acquire the ownership of those separate units., fhé aggregate

of the fair valus placed on each unit then becomes the value ot

the right to acquire the owmership of all the separate units and

the duty becomes payable on that wvalue if it exceeds the consideratw
ion payable 2 1f it does not, the consideration remains the value
of the right to atquire the ownership of the separate units upon
which the duty 1s payable. But the fact that for certain purposes
‘regard may be had to the values of separate registersd units of

land does not have the logical consequence that the éystem of taxe
ation is based on units of land.

Section 5(4)(a) affords a strong indication that the Legis-
lature did not intend the word ®"property® to mean only a unit

of land which 1s separately registered. That sub~éection-pro-
vides for the determination of the dutiable value "in the case of
Ha transaction where one property 1is eichanged for ;qbther.“ Ir
by the word "property? is meant only & unit of land separately
registered in the Deeds Office, then the sactiop would not apply
t0 cases where there is an exchange of a—farm which 1s held under
one deed of transfer for another farm which is held under two or
more deeds of transfer nor’to a case where one farm ié exchanged for
two separate farms. The lLegislature must have intended that the
gsection should apply to the cases I have mentioned, for there
is no other provision in the Act which provides for

the determination of the dutiable value in those cases.



If I am correct in this, 1t follows that the word "property"
does not mean only a unit of land separately registered in the
‘Deeds Office but includes land held under separéte titles.

For all these reasons it seems to me that duty is
payﬁble on thé basls contended for by the Commigssioner., The
appeéal is allowed with costs, and the order made by the Provine=
ial Division is altered to réad as follows 2=

waApplication dismissed with costs. ®

Schreiner J.A. ) w;ﬂC'MZZl:‘

Steyn J.A. - ; CONCUR ==
de Villiers J.A.
Brink J.A.



