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{APELLLATE JTVISTOL)

Ir the ustzer between @

&
PLileit . DDl LAGE | Appellants
&
THE  LTJLoWh.  OF Lo D9 | Respondent
Coe ' Centliwres C.J., Schreiner, Brinlk, Bevers .. ob
all’ A.C.d.
deard @ "61:‘1‘1‘_2’.‘0\;%0@1' l‘,,' 6 . Deliyersd ¢ 26 '"’ e J/é

B R N N

SENTLIVRLG CuF. :- This appeal turns upen the intersretatinon

t'é be pl&ced upon a deed of grant and tie dlagrew attached
thersto. In 1896 tire uover;ment granpted in freshold to the
Upingbdn ’.‘faﬁe-fw‘orks Company Liaited LY p-ie§e,of lw? contalani g
"niné morgen two hundred and ;orty seven sguare rhoﬂs........

Ybelng YWater Brf wo. 26 at Tpington and resresented and deseribe

-

hereunto ancexed.”

Ted 1a the dlaﬂram{ whtehdsxdakedxiR9e  This diagreas, vhich

1z duted 1592, deplctb Water Brf o. 26 by means of & lettered
fizure ant contains the fellmfing legend :~-

u The fizure garved 4 F C D 4 inner baak of dranie ilver

1



Il

# a & reyrescnte ¢ orgen 247 soURTe POOGS..céerrenas

celn: Waser Bre Lo, 26, 0
The entire irire is -ot rectilirear iy tﬁ;t noertion
hiteh lg rerced A b C O 1s rectilinesr. Ine wrea of ¢hris
gortion is given aa'e morgen 152 square roods nhd 76 sousre

. : ﬁ
feat. The point a is stated awg be'r_ 1o [cet from point 4
end & ig 21s0 12 faet “row D. _The lirs a to D ig a straight
line uut the line a to & apeuwrs %o follo- tﬁe simwsities
of the ri ht baak of t-e Cr;n;a fdver vhich is de<cribed in
e Siacram ns the inrer sank. Feldy the 1ine'a 4 apperr
tihe words YCrangé Rivaer". The bournruriss ere sel forth. s
far as this & real is concerned the only releveqt boundary
ls described as follops =-_
" Sounded &.3%.W0 by innér bark of Craaze Iiver. "

The sppellants, ~ho now ovn Whter Bri' Jo. 26, instituted
a2 agtion in tie Cxre ivovineizl Division JOr an 6r¢er decluy=-
ing thet the South-easiern boundary of the crf ng the 1id e
of the Cranze Liver. In their declarstion thoyigl'esed that
trnt river waé 2 pon-navizable riVef and that reeﬁonﬁegt arkritt-
et th~t Lhe erf —us entitled to eXluvion. The: Pfovincial Dive
lsion, o1 £1 ercentism teke: to Lie deelsration ~n tie Srovend
ik 1t jisclosed no eiuase of action, sliosal Toe e celtion ang

set asije bt.e declaration but gzranted ¢ie ave | s lerve %0



file a ne. decisration —+ithin thres ~erzs 0 the 3ute of ite
or ar,

In the prese b apreal the Court is not confronted, =g

has hawpenst In several cases which have co.e befcre the Court,

v
1

vith ¢ifivicuities occasioned by the:féct that tle descriptioa
of boundaries given in‘thefgr@nt ulffer frop the descrintion
gilven in the dlsgram snnexed té v.:2 grant. For in tiie presert
crse the grzaft 1s coopletely silnnt as to ke boﬁnderies af

the iand grénted ard sneslilically states thet thw, land sranted
"is reuresented wngd descrtbeﬁ in tae d;agram hercanto anaexed.!
I+ tris cass, therefore, ope li.g to Inok at o - ﬂiagran, and
the aiagram alone, in order to ascertaln the trme boundaries

of the risce 0f lnnd,

Por the oppellsate Yr. g Tilliers, relylag o T

case of ven Mfekerh v The Un.on Government (1237 ..0. 3595,

coutended thet There en zyer non limitatug boriers on a non-

k]
H

navizable river t.uoew 15 a preswsrtion (rhich he glso decerilae
as an incident of ownarship} that it éxtenis o she wmiddle of
the river : that Water Erf wo. 26 iz an aser nop limitatus
becarre its zovbhi=a.stern boun (ry 1s not an 1Ja;inary line
betecn artiricial hvewcon: but 4 nztural ferture wizs: a Dink of

h
tire Oravge River 3 thaet the presmurtion is a0t reiutted Lecnsa

tre erf accordin; to its description extenls o 1y t0 ths ba.l of



.G’f hecowe M P-wiﬁgﬂ. zf\,. Yoo v v
t'.e .I'"Lvmr,\bed 15 shoun in its describtion to be included 14

toe erf znd thet, ac there L.s oeen NN exsdress eXclusion of
any portion of tas bed of the river, the southfeastern bour:l-
ary of tine erf must we deeméd to be fthe aidale line of tlLs
river.

In van Jeker:'s case the 1380 Grigg?ianﬁ est grant
of a farm (which gr. 't replaced zn olkler grant ﬁaie by the
Repuklic of the CTran_ e 7Toe 3tate) deseribad tiue Tarm "De
Bad! as belwy in extent 9,733 morgen and "bounded.........
"wazt by Vaal kiver as will uore fully agnear by the hereumt»
Wattaer 4 plan frauned by the Jovernmiwent Siurveyor."  That
plan showeq tiie hank of the Vaal iiiver as the bounlary a-d

Mo Thod” Contrnded o .
the anoelavts cace ﬁ=§ﬁthat thiy ws Baclusive es shoring
ti-t t'we respondent's land extenaed only to the banl and not

to thae idale of the river.

.unas Code in ~iving Jul-ment in yap .iguere's ctse

saic on . 376 =

" . The remainings ertent o "De -d" i:, la ny

opinion, no%t cn zsr timitatus. Its b ary, .Jiven in

the grant, is tiwe river, and the line of the diagram
follous the curves of the bank. There is no question of
éﬂ artificial boundary. snd the [raat was;bf & rlece of
lapl lthin certzlin iimdts 5 it was hot a zrt 1t by
neasuvrement., sg‘thatzif there is any rale of ¢ ~struct-~

ion vhieh woul(l extend the property to midstream, ve are



¢
f" free to apply it. There is no rule of the Roman-Dutch

law, so far as I xnow, which would exactly meet the case¢.
But if we turn to tie English books we findgabundant
authority. It is settled law in Ingland that land
bounded by a river is presumed to extend ad medium ,
filum fluminisg. That presumption may be rebutted ; buf
it will not be rebutted merely 'on account of a specific
or scheduled measurement of the land, a delineation or
colouring in a plan, which measurement, delineation or
colouring does not, in fact, include any parﬁ of the beq
of the river' per Lord Shaw, in A.-G. of Southern .lizerh

A
v _Holt & Co.(1915 A.C. 612). And unless rebutted, it

soverns the rights of the parties. The position is, that
whan once property is shown to be riparian -'that is, to
run up to the natural boundary of the river. .~ then it lies
upon him who contests its extension to micdstream to show
that it stops at the bank. The mere fact that the plan
corfirming the nieasurement maxes it terminatf at the barnk
will not be sufficient. As remarked by Lord lioulton
(Liaclaren v _A.3G., Quebec L1914, A.C., p. 272), 'it is

pracisely in the cases where the description of the pardel
(whether in words or by plan) makes it termipate at the
highway or stream, and ¢oes not indicate that it zoes
further, that the rule 1s needed. Ir tharé is any in-
dication of the parcel goig further, there is no place
for its operation.! This rule of cor.straction would at
once dispose of this part of the case. The question is,

witetlier we should adopt it 2?2 "
On page 378 the learned Chief Juctice seid :=

" The adoption of the English rule will not violate
L not deprive the public
any principle of our law @ it will frmixhoxsnepurzgs
of its rights, for such rizhts are not afleected by any

change of dominium in the channel, and it will tend to

e



OGN

n s.eoura 3 a;rTe Sturel levelanrwent., e ¢ shio L1 1oy 1o,

thereLIre, ti. b & ProLTiy bouwudec by « ﬂb”~hﬂvi‘ﬂb*e

stresm 1ot he prosed Lo erxtend ad_oeddiie £ftom Plunindss

an: that thowh this rre:ucrtion 1ay te rebutted, the

wrre Pacts that the diagram does noi ertend beyond the

haik, apd thst the specified measurement is conplets

.gigggut sqcn exionsion, rre not, either sin;ly or togethen
flicient to establisp.a_vehuﬁtal. If tue Crom ded’res

to exclufie the bed of a straam, the Le0uer gnnprge 10 U0

rake that suite clesr by the kenw-e of the rrunt. !
olkcs;

thae ¢y Judie

i

The J’ll <pant of _D:0104H311 J-no TR W

)4 ~¢

wyo frarec Teaso-g oF hls ovn rroceeds on ruch toe jwe lines

2

ra tha judlrent of Inmes €., excerting that (1) o o 337

4

e savs that it wo 4 be more cartect to roy thet tha ml

of soratretion in Dngilsh law thet Iwnd rractoe to the beak
Qf a l'iVeI' ex‘tends ';'_d I iwn .Lj:__.y I’a”’ VTES ..,.«,‘I‘I'O'Ucd o
the Komsa L by tre Bngllsh courts =2né (2) the aneoors e ent
of agricnlitural apvewaﬂmeﬂt woes not enter intc hls ressins.
g Al eptin]

It is interezbing to aote ezt in See. 31 big (Eziz)ﬁ
the Lesislatiire hre racosnised that there ey o b ITesw b=
ion %t land bounded by ire Oranse 2r7 Taal rivers extends
o te idile ol the river sud (hat thet Ires mgdion is

oM
rebutisd hy evirence.

\ 1

Tt 12 elosr frow L Judtments deliversd 1 the yen

He'tedk caze thet az 2er limitatus Is not entitled to

a;luvion. The resnpondant's afuission (&g set forth in the



gllnvion
declaration) that water erf .o, 26 i ntltied to miicoon

cuanot, in my view, affect the questiong whether on the papers

before us that erf is or ig not ai g er liwitatus.

T shall now endeavour to epply the lav ag laid down in

van Jieﬁerk'e cagse to the presant case. It 5 rot ele:r

Irom the first extraet whick T have guoted from the jn juent

of Inres C.J5. on what ground the learwer. Chief Justicq he 1g

o N

that the spant of the -lege of lawd ii thet cage w2 not g

gr=nt by meagure.ent. The grart ststed tict ire erteat
vas 9,733 morgen anu refeorret to the stiached wlen Ira. ed pe

L . v
the Goverswient Snrveyor. That plan, “r.lo is 1+ Y ¢ Tecasg

Filed 1 totlz Court, pilan of thy F IS Ug Ld and

je7]

S iddelpleuts and on ihet plan was a colonred disoram (arzeq
of De Bad. !

SUwee 130)4 Ehm The dia:iram showed %he inaer banl of

the Vaal river &s one of the bonndaries of De 3aed. The lagend

21 the plan was ag Tollors : "ihe coloured diagran I .lo. 23¢

"represents the ferm De Bad....... in extent 94731 rovgen

Uhouncer ag shovn o~ tre hi-n, "

It thes seens To 3; pear frow. tse oot end the ..

tihat {he extent of o Had as sascertained by ierpnirerent .

a

ey not g pere rough sstiiste s xs the ceze L gvie O the

eavly srants rade by 4he Rermblic of tné Criuge Jrege Stite,
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Cf. Wenk v _Hdcy (3 ~.C. 908).

ketvorning to the e _swent of she le-re ' Crici gusides

tn oyar wieseli's  rase 1t mey be thart hiz reagon Jor b Lodng
trat Lue srart tug neot by nezgmresent ~#s Locavse in ke Iro g
) ol
1tsels the boundery s Jiven as v:e tiver, - hich =g g4 #rh~
: A

ifdcial bouwnlary. In the »rese % case the zrant dnes ot

. - O N - ‘ ¥
iilve the river as the bounesry nor djles the diagram, o0-r:1n
Jdesie at p. 390 g2id thit Mthe lomd ic exnresely crmiated ur
"to the river and though the estimated areas 1a riven, 1t s
"a gonot not of o Fimed cuantity bnt of loue 1t toe lunn

"accordin: to the boundexries described, one of ik -yes the

"Jaal river, "

The ~rr-% ip van .deXeri's care ol nobt dzzerile

the zres us un estinated ares bubt what Sokoon Je.epronanly
aeent tas that on L brye construction of the graat the arey
nentioned therela :mst be talen to be an estir~ted arsa.

It seeis to re thet in tie yzn lle'terk cuse

Jreat emphaSiS'TPS lag uron Live terws ti thae srft.  There isg

an qoubt thet 3 deeq of grant 4. .®s precedérce Qver & dio ron

atuached ©o ihe grent. ree gurveyar-ienemsl (Cape) v Iotite

LAY

) Tt o T .o )
de Viiade.s (1903 -,7, 53¢)., - I» the uresext case, ro-ev:r,

there 18 . luing Ip tle feeq of srant Jeacribing the boun .~
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. us -5 oy 2,
urias ¢ the deed tells ot to logk at the L. ri- Lo Aroes to

Fgesptzin oo sater enf 0. 26 f. recresesites 2 lererived.
. i3 J : t4 -1 be sonng Lot 1t pew
wira the dlugraw is erar laed, it il -

o3

pregents « plsee of isae the res of kleh s Drimy foete

been smeert-ined by o e aast, apdisiaefrenonecineoeeares
s N . 4 . .
to ned $hia—$e 055 LOAA WHNEEIRe-PeENR Sy,

s Pl A ¥, W ; . o
SR A At L 0 AP 0 Ay o s 8 S e+ o0

_erepnti c_ﬂfﬁ' ﬁl&;"y%‘:fm « n

the zlsence of any silesction io the Geclrrailon ihitt the

arga zrante. s not asesrfrinad by reasurencnt 1t zeer z go
He thut o the mapers betore =g o nusé Brre A 8 sk o rengone
ed risce of land yas sravted.

As T rendq the wiiiert of polomon Jede &% Pe 290 of the

Xan Hiererk cage he ald 0% latead to €¢7 TS froi the prine-

Aouan~-Duteb “u -, T .e6ichely sbove Uiz » 58u,8

e
L
O
[ 5]
)
-y

-

< Lve cuoted foon bhet e the e-mroed [U0le relcrs to

. v 4 - . . ) e , Ly - 3 4wy 1
grotius  2,9,:9 -o is gu~te’ es saying "Cne thing is cirtain
Tty : ™ o - .

"thEt L v e case of janas grented by tn® COupts 'gum Celinit-

dione mensurget alluvion beyond suci i#€-38T6 bslonis to tre
.W " "“H’ anxwtly
& e a . < s > : §
CGu’t Se SITOL U3 visuslised tie ogre O- ¢ Erart of £ a4 sured
. N .

plece OF leng  4iw ¢ river booncery @ Ll such x case tre brigd~
7Y 610 rot e fend 3 Iﬁé@j;l:‘;@_j; L Lum fj__’gj:_i_ﬂi_.L rnd tuerelore

""-ﬁ—:-!*

tha STeneor v pna oot 0 o« -nwien, 2298dus in Riz De Jure
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Nelllac #acls iy 522,17 R POl ook (wiovn o ls Bre -

I Rl ]
1
2ation at p. 17G) that "-e .re not to de:pise *he laberiong

tdigemacio of 1l aubject by the Rojwnsy in »hvch thel Hove
L Lo 3 L

"iistinguisked liw;tgtpg, Innd bournden by arti 'ieisl LL.LTs,

Wehem  ather lar.sg § :rovided e recollsel thof land Lﬁggng
N

"o prehensum, deberniied by its neesnred gusctity, is

Negyerned by the sase rile as Idpmitete “ande..ei.oaienn.s

" Imierie are, in a émb*ful case, to be suppdsed to Le

"areifininl, boundad by netnral limite, bece.ise tihvt tect

- ~ress «sjith fi ¢ wzture of the lerritory ;3 but rrivete 1foas

"are rather suprosed not to be naturally boraded, but et .ar

"1limitate or deter.l ed by n2asure ; [or tals i1s more ¢ n-

—— b

"eruous to the aatrre of private porzession. M Grobius roas
2 to say thet though ir the ¢rge of lunds Boffﬁring on
rivers soie reasure ( wersura aliguae nom’watz) is wmenti ed
vat il they are sold by the lunup and not by mneasireqent thaey

have the ¢isht to 2linvieon.

Van Iceuren &y4,4 &3 ¢urted by Solc:on deae is to th

sehe effect as srotius. 8ee glzo Vinyivs 2,1,70, mcklesc'a

1anual o Dowan wew . 14l ond iee's Nlements of LCunn Lav
f. 128, section 178(Y). It is nou ithont irtszrest to note

that in yav_idekerils cass the old Pree Stote grant, wkich
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was replaced by the 1880 Griqualand West grant, s£ated the
area of De Bad as ,groot naar gissing 4675 morgen" and is an
example of land conveyed "by the lump and not by measurement."
It is also of some significance that Ipnes C.J, said on De372 :
u There cannot be two documents of title.to the same land,

But it is clear that the grant" (of 1880) "imust be read

in the light of the title for‘which it was substituted,

and fhat'in‘case of doubt it should be consﬁrued as far

as possible in conformity with it ® |

It isy I think, necessary to deal with the second extract
which I have quoted from p. 378 of the judgment of Jnnes C.J.

The rule adopted by Ippes C.J. does not in terms

apply



1la

to a case where the boundary 1is not the river'itself but a bank
of the river. By using the words "a property bounded by a
"non=navigable stream" Innes C.J. must have h;d in mind the fact
that in the case with which he was dealing the deed of grant
stated that the property was bounded on the = west by the Vaal
Ri;ar which was a non=navigable river, In fhe present case
the boundary of Water Erf No. 26 is specikfically stated to be
the inner bank of the Orange River and not the?river itself.
And I may add that, when Innes C.J. referred to "the diagran®,
he was obviously referring to the surveyor's rigure of the
property granted and not to the whole annoxure‘to the deed of
grant, which annexure 1s commohly called a diagram - as it is
in fa;t called in the grant in the present case ; ¥gat Innes
Ceds was empha%?ng was that importance is to be attached to

the stated boundaries and not to the surveyort!s figure on the
property granted,

I prefer, however, to base my judgment on & wider
ground than deciding that the rule adopted by Innes C.J. does
not in terms apply to the present case. If that rule is read
in_vacuo it may lead to difficulties. If it is read in the
context of the judgment in which it is enuncilated the 4diff-

iculties disappear. Read in vacu® the rule appears to lay



B

11v

down that in all cases where a property is bounded by a non-

navigable stream i1t must be presumed to extend ad medium filum

fluminis. But I do not think that that is what Ipnes C.J.
intendede ©On ppe 375 and 376 the learned Chlef Jugtice re-

ferred to Roman-Dutch authorities who tock the view that land
granted "by the iump“ up to a river was not an gger limitatus
but that land granted by measurement was an gger limitatug.

He held, as I have already stated, that the grant of the

piece of land in issue was not a grant by measurement and

o
: conclu;\in’g said 2=

", The whole matter 1s rather obscure, but I think it nay
be said that if a riparian property was not an gzer limjtatus
7/
law :

the }M of Holland did not prohibit a right of its owner

to alluvion and to the bed of the stream without prejudice,
of course, to due user by the public.:. "
From the above context it seems to me that the
iearned Chief Jggticg.ﬁust have intended that the rule which
he adopted should be confined to an ager pon limitatug. This

also appears to be the view taken by Solomon J.&. at p. 391,

where after saying that the English rule should be adopted,

he added that the mere fact that the gstimaped (the italics

are my own) area would be exceeded, 1f .the middle of the river



'//
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was taken as the boundary, was npt sufficient to rebut the

-

presumptione The inference I draw from this is that Solopon

J,A, did not intend that the English rule should be applied

- where the afea was not an estimated area but an area ascertain-

_ ed by measurement. -

In the present case it seems to me that Water Erf 26 is,

prima facie, an gger limitatug. The soubh-eestern boundary

B

is given as the inner bank of the Orange River, that bank being

' o
the curviliner line a to d on the figure depicted on the

A
diagram. The area comprised by A D 4 a was 94 square roods

68 square feet, that being the difference between the total

area of 9 morgen 247 square roods and the area of 9 morgen 152

square roods and 76 square feet which is given as the area of

the figure A B C D, This shows that Water Erf 26 was a
measured plece of land and not an gger non limitatug. If I
am correct in this it follows that the rule enunclated by
Innes C.J. does not apply to this cases

1 A large number of English authorities were quoted by Mr.
de Villiers . I do not consider it necessary to refer to
all of them. It will be sufficient if I refer to Attorneyv-
General of Southern Nigeria v John Holt and Company (1915 A.C.
599 at p. 612) where Lord Shaw of Dunfermline said that "the
Woperation of the rule of adding to the ownership of riparian
"lands the property of the soil ad mediym filum is not inter=-
"fered with on account of a specific and scheduled measurement

“of land, a delineation or colouring on a plan, which measure-

"ment, delineation, or colouring does noﬁ/ in fact include any
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IN THE  SUPREME COURT OF  SOUTH ‘4104&

(Appellate Division)

In the matter betwesn 3=

A.H.de IANGE and P.A.de LANGE Appellants
and
THE MINISTER OF LANDS , Respondenﬁ

CoramiCentlivres,C.J.,Schreiner,Rrink,Beyers JJ.4, et
Hall A.J.A.

Heerd: 6theNovember, 1956, Delivered: xb - 3) - lqifﬁ

JUDGMENT

SR o En En E v we e a m e S

SCHREINER J.A. ¢~ _ In van Niekerk's caese, 1917 A.D.

359, INNES C.J. sald, at page 378, "We should lay down,

"therefore, that a property bounded by & non-navligeble

"stream must be presumed to extend ag medium filum fluminls;
hand that though this presumption may be rebutted, tha.mare
"facts that the dlegram does nct extend beyond the bank énd
"that the specifled measuremen@ is complete without such ex=-
"tension, ere not, either singly ér together, sufficlent to
"gstablish & rebuttal.e If the Crown desires to exclude the
"had of the stream..the proper course is to make that quiﬁe
"clear by the language of the grent."  The judgment of

SOLOMON J.A. seems to me to be to the same effect. At

PaZ8/ eavrne


A.H.de
P.A.de

pege 351 the learned judge says, "In the absence of any
elegr or authoritative rule in the South African Cougta
"on this subject, I think that we should be well deiggd to
nfollow the English ruls that the grant of a plece of #and
"pounded by a river must be construed as conveyling the?land
Mup to the middle of the stfeam unless it 1s showp that it
hwas Iintended to exclude the bed from the grant. Sucﬁ an
Pintentlon may be shown elther by the terms.of the graﬁp
"itself or by marking the boundarles on #he-ground, or ?nr~
"haps in other ways." Both judgments afree that 1naa
cortain situation there is = presumption,.or as 1t shouid
rather be called a rule of construction (see pages 376 énd
386), to be applied unless other factors make 1t inapplic—
able, that the boundary of the property lles along the
middle 1lne of the river, although that ié not expressed;
in the document of title, INNES C.J« considered the ruie
as stated in the English cases.to be conslistent with ourz
law, though he dld not find that there was in Roman~ﬁutcﬁ
law any rule that would exactly fit the cese (page 376)..
SOLOMON J.A. thoughlthat the English law had probably bor%-
rowed the rule from Roman law (page 388). But both were in
agreement that there 1s such a rule and this view was con=

curred 1n by the other members af the Court. The problem .

13/0.!00.
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1s to state preclsely the situation in which the ruleé

oferates ) '
@t will be observed that bo%h the
above quoted statements deal with cases where a proper?y
i1s "bounded by a ri%arr Literally this means, I takeait,
that one boundary of the property is a rilver. But a river 1s
possessed of width whils the boundary of property has ﬁo
widthe. If the bound?ry 1s stated to be a river the lawszSt
interpret thils and fix the true boundarye. The expressi§n
"bounded by" apparently ﬁeans the same.thing as "is ripérian
"to" or "abuts ontt. None of them 1s self-explanatoryé At
page 376 INNES C.J., summarlsing the Englishvlaw, saya,i
"then once property is shown to be ripsrisn = that 1s #o
yun up to the natural boundary of the river = then 1tl
"lies upon him who contests its extenslon to midstream to
"show that it stébs at the bank." But again the question
suggests itself, when does property run up to the naturali
boundary of a river ?
It seems best to avold these

terms, which might be thought to have technical meanings
wkth consequences flowilng from these mesnings. The type
of case under conslderatlon is that of a property one slde _

of which 1s described in the relative document of title by

wordS/...co.
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words that indicate that the boundary is a river or 1ﬁ other

words follows the line or course of g river. In regard to

such a property the rule 4s that prime facle 1t extendé ad

medium filum fluminis. But what is ultimately being sought

1s the intention of the grantor as expressed Im the grakt
and the rule is therefore stated in the form of a rebutﬁable
presumption.
There appear te be two possibie
approaches to the problemes The first is to ascertaln

whether the property 1s an ager 1limitatus within the meaﬂing

of the authorities, and then to decide what 1s the effect, in

the circumstances, of the property being limitatus or not.

The second approach 1s to ses whether the document of titie
mekes the river or soms line other than the rlver the bouﬂ-
dary; 1f the river is the boundary this means its mlddle llnsa.

The first approach ls indirect, the second dlrect, but both

alm at findlng out what was granted: An ager limitatus is
sald to be such because the area of the 3and or the beacons:
mentioned In the grant or both show, when they are related
to the ground itself, what boundaries were 1ntenéed by the

grantore If the boundarles of an ager limitatus do not reach

to the middlqline of the river the middle line 1s not the
boundary of the propertys The area of the land may be

mentioned/- esvee
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|
mentioned and yet not show that the property is an ager 1imi~

Latug, presumably because messurements may bq wWronge Ané
drawlngs may also be wrong so that they too cannbt be ab+
solutely relied upon. Nevertheless 1t may be possible t;
show that the property, though one of its boundaries foliows

_the 1llne or course of a river, 1s an ager limltastus, and

then there 1s no presumed extension to the middle cE=D
|

linee
But in other cases the seconq

line of approach may be available, when 1t 1s unnecessary

'to consider whether the property ls gn ager llmitatud or

nots It may clearly apprear from the grent that the boundary

was intended to be something other than the middle llnes In

such » case one may say that the property 1s an ager limlta~

tus but nothing is galned by doing so. The factum probandhm;

the expressed intention of the grantor, is sought directly

*«

and, being found, concludes the matter.

That i1s what seems to me tolbe_
|
the position heres I cannot concelve of the words "inner

"bank of Orange River" having been used to describs the

south-eastern boundary of the erf with any other object than

to exclude the riverbed. That being s0, effect must be

glven/...u..



I
given to the clear language of the grant, which in this

case is the legend of the dlagrama

What was Intended by the admission

|
that the erf 1s entlitled to alluvion 1is not clear, but. it
1

was certainly not Intended to constitute san admission by |
legal intendment that the erf's south-eastern boundary was
|
the river 1.e. the middle line of the rlver and not 1ts
inner or north-western bank. For the purposes of the pre-
: |
sent proceedings i1t must be dlisregarded.
For these reasons T agree that
the appeal chould be dismissede

\5“&’0 T.A (.w-\t,m — 2 4. //.fé I



