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IN THE SUPREME COURT OF SOUTH AFRICA

APPYELLATE DIVISION.

In the matter between :=

GERSHON HERSCH BEHRMAN cesane Appellant,

and
REG INA cevees Respondent,
HoBxTre,

Q
é
e

Centlivres, C.J., EKagen, Reynolds, Beyers, JJ.A.
et Hall, A.J.A.

' ‘bc.!
HEARD ON: 22nd end 23rd Nov, 1956,  DELIVERED: Ivd Mme. 1qsl

JUDGMENT,

HALL, A.J.A, 3~

The appellant is an attorney who has been

in practice in Johannesburg for some thirteen years anq has
acquired a large practice,consisting mainly of priminal caées,
in the maglstrate's courts of that clty. He waa convicted
by & regional court of contravening section 2(b) of the
Prevention of Corruption Act ( No. 4 of 1918) and sentenceq
to s81x months lmprisonment, and the conviction and sentence
were confirmed upon appesl by the Transvaal Provinclal Division,
Leave to appe#l to this court was granted by thg Provinclal
Division.

The offence with which the appella;t was charged
had 1£s origln in the'prosecution of flve Indiaﬁs,named

Wazar, who carried on business In Standerton. They were
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charged with stealing goods from the South Affican Railwais
and the appellant went to interview them at Stgnderton
in connection with thelr defence. Captdin Pretorius who
is an officer in the South African Railways Police statio&ed
in Johannesburge was in charge of the investigation, and h;
had caused to be removed to Johannesburg the bgoks of the '
Wazer's business and likewlise a considerable q;antity‘of goods
which were found in their possession,

On the 4th April, 1955, shortly after his return

from Standerton, the appellant went to Pretorius! office

and asked him for the return of the unused portion of his

r I

client&s’cheque book, He had met Pretorius for the first time
sbout slx weeks previously in connection with another case
which he was defending, It was arranged that the appellant
would come back the followlng day and Pretorius then handed, the
unused cheques over to him and obtained hils recéipt for the@.
After other pollice officiels had left the offlce
the appellant told Capt. Pretorius thet he would like to gi;e
him a sucking plg and the latter refused the ofﬁer. The
appellant then asked him how the case agalnst the Wagars
stood and Pretorius sald that he could not give the matter his
attention until the following week. The appellant then of=-

fered him a couple of bottles of whiskey end Pretorius told
/hm'......;.lﬂli.s.
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him that he was not interested in whiskey and yhat he should
confine himself to the case under discussion., The appellent
sald that, as Pretorius had not had time to consider the case,
he would come back the followlng wesi and discﬁss the matter
with him, On Ehe 13th April the appellant rang Pretoriusl
up and asked whether he would see him about the Wazar case and
an interview was arranged for the following morning. When
Pretorius got home at 2 a.,m. on the morning of the 1l4th April
he found that a carton had been delivered at his house the‘
afternoon before, It contained a purkey and six bottles of
11{quor, of which three were whiskey, and 1t was accompanied by
a letter addressed to him stating that the parcel was sent with
the appellant's cempliments., He handed the parcel over to:
his commanding officer, Certain preparations were made
by Pretorius in anticiﬁation of the appsellant's expected
visit but he 4id not keep the appointment. On the afternoon
of the £mr followling day, the 15th April, the appellant telépL\
Honed Protorius, arranged a meeting with him and went up to hils
office; 1t is from thils point that the evldence for the Crown
differs from that for the defence.

Pretorius states that he met the appellant in
the passage outside his office. They both went into the
office, the appellant closed the door and they both sat down

/at.-oooo....o...4-



4

at the desk. The appellant asked Pretorius i1f he had
Yecelved the parcei he had left at his house snd the latter
replied that he could not understand why he haé been Biven a
present of that kind. The appellant replied “Forget it,
enjoy 1t." He then sald "I want to leave a parcel with you"
and he took an envelope out of an inside pocket and put
it down on the desk, The envelope was open and Pretorius
saw that 1t contained money. He 414 not take it, but left
it on the degk. He then asked the appellant what he wantéd
him to do for him and the appellant said "Give me the
low - down on the Standerton case" and le asked for the return
of the Wazars' books. Pratorius demurred and the appellant

f
said that he was in a hurry but that‘he would come back next
day for a further talk, Pretorius inslisted that the
discusslion should cgntinue and the appellant aéked him
whether he could not take the tags and numbers out of the,
shoes which had besen taken from the Wazars by the police.
Pretorius raised objections and, after further discussion, the
appellant sald "At any rate, see what yopn can do,
I'11l see’ you right." During the course of the intervieﬁ
the appellant had said that the emvelope contalned £200
and that "there wes some more coming“; awd he left it

with the money in 1t lying on the desk and went out of the

/office............5-



A2

S5e

office. Pretorius followed him and gave a pre-arranged signel,
Major Krogh and a detective sergeant came down the passage and
the former asked the appellant to go back intotthe office,
. :
There Pretorius saild that the appellant had given hém the
envelope, stating that 1t contained £200, as a bribe to 1nduce
him to destroy marks on exhibits and to hand other exhibits
back to him. The appellant denled this, Major. Krogh arrested
him on & chargs of bribery and gave him the ugﬁal warning.}
The appellant then said "The officer" - gointing to Pretoriuse-
I
"osked me for a loan of £200 and I gave it to him", The
appellant was at that time upset, Pretorius ;aid that th;re
was no truth in the allegation. He then opened the envelops
and the money was counted out in the sappellant's presence and
was found to conslist &4 34 £5 notes end 3 £10 ﬁotes, making
£200 in all, The envelope and its contents formed an exhitit
in the case. Pretorius sald that, when the appellant was
arrested, Major Krogh teold Sergeant du Preez to search himl
and certaln papers were found on him, One of them was a
page from s pocket dlary, on which a list of goods was
written, and this'was marked "Exhibit B",
In his evidence the appsellant, while admitting
that he had sent Yretorius the turke& and-the liquor as a‘

present, denied that he had offered him the £200 as a bribe.
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He sald that, on the 5th April after he had got the unused
portion of the cheque book from Pretorius, the latter asked
him to lend him £200 which he reduired for the purpose of
paying his income tax. The appellant promised to lend the
monay in ten days'time and then Pretorius askeé him to bring
it in cash because he had no banking account, | He telsphoned
Pretorius on the 15th April, arranged an appointment and tpok
the £200 with him, He met Pretorius in the passage and
went with him into his office and he said to him "Here

is the £200" and asked for a receipt for the monsy.
Pretorius laughed and said W“Dont you trust me" and pit the
money inxhitx into his pocket. He did not insist upon a recelpt
He asked Prestorius whether he had got the parcgl he had sent
him and Pretorius saild that he ought not to‘have sent it so
openly, He then asked whether he could leave it wlth him

- and Pretorius sald "Yes", Pretorius then ask;d him what

he wanted and he said that he wanted all the books in the
Wazar case. After some discussion, Pretorius asked him hgw
he was golng to get past the identification marks on the
goods and the question of the tags in the shoes was brought
up. The appellant denied evetything that Pretorius had séld
In so far as 1t disaegreed with his own story.

The Crown called one, Ayob Wezar, who was one of
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the five Indlans who were arrested in connectiqn with the theft
of goods from the Railways., He stated that tha appellant'
came to Standerton to dlscuss what steps were to be taken to
defend the case, Two of the brothers met him and he told
them that he knew all the police officers concerned and that
he would see what could be done, They told him that he

should make efforts to see that the tags should be removed from
the B.G. shoes and ths trade marks from the Veka shirts

becguse they had no inwvoices for those_ﬂoods. | The appellant
asked them "What sbout the money" angﬁziﬁisﬁr%im that if

he did the work properly he was prepared to gife him £300.|

He gave the appellant a 1list of the goods for ﬁhich they had
no involces on a page torn from a diary in his possession

which he used to make notes on; He 1dentified the 1list'he

had given the appellant as the Bxhibit marked "B", This

was the 1list of goods from which it was essentlal to remov;
ldentification marks. He sald that he mentloned to the
appellant the names of two police officerg,i.e. Capt. Pretorius
and Serghewt du Preez. He likewise asked the appellant to
endeavour to get hold of certaln of the books of the firm énd
to return them to him, The only thing whi;h he recelved

from the appellant was the unused portion of the cheque book.

Pretorius stated in his e¥idence that he had,

/from.tcoooogooooooen



from the time th@t the appellant offered him presents, reported
everything that happened between them to his commanding officer,
Col. van Rensburg. He said that, on his suggestion, he‘had‘a
microphone installed_in his office on the 13th April and that
that was connected with a tape recorder in Col. van Rensburg's
office., Col.van Rensburg gave evidence regarding the receipt
of the reports from Pretorius and also of his receiving from him
a cartom containing a turkey and liquor. He corrbborated
Pretorius as to the installation of the tape recorder in his ox. J
office. A great deal of evidence was led regarding the
reliability of the transcripts from the record which the tape
recorder made of the interview between Pretorius and the
appellant on the 15th April, and to this some reference will be
made later.

The magistrate stated in his judgment that
Pretorius impressed the Court very favouradbly, that he gave his
evidence fairly and without any malice to the accused and that
there was no doubt at all that he had told the truth; He found
that the accused was, in a number of ways, an unsatisfactory
witness and that he regarded the story that he made Pretorius a

loan of £200 as untrue. He stated that, after very careful

consideration, he had come to the conclusion that Ayob Wazar

«s
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nad told the truth and that his evidence corroborated that of
Pretorius. He stated, further, that the transcripts made from
the tape recorder served likewise to corroborate Pretorius.

y Mr. Hanson, who appeared for the appellant, contgnded
that the magistrate had misdirected himself in two respects
and that either of these misdireotions'was fatal to the
acceptance of his judgment as correct. The two respegts were
that_he had accepted the evidence of Wazar and had admitted the
transcript$ as evidence an@(ﬁézﬁad stated_that both of these
were factors which corroborated Pretorius's evidence. He argued

the magistrate's Lb
that, owing tonhaving s0 misdirected himsel@hadopted a wrong

approach to the appellant's evidence ang:ihis wa.s ﬁhe basic cause
of his refusal to believe it. MWMoreover, he oveflooked a number
of suspicious circumstances in Pretorius's behavigur; If he

had taken these into consideration, he might well have come %o
the conclusion that the appellant's story that the £200 was a
loan was true and that Pretorius, for motives known only to him-
self, had by falsely representing to the appellant that he
required a loan caﬁght him in the trap which he had prepared for
him, He contended that no notice should be taken of the magi-‘

strate's findings as to credibility and that this court ought to

find that the facts and probabilities disclosed by the record did
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not establish the crime beyond reasonable doubt. :

I will deal first with the argument as to the

magistrate misdirecting himself through his acceptance of
WAzAR'S | |
Wegxmts evidence. The appellant in examination-in-chief denied

1
Wazar's

Yo all Wagenm's allegations of discussions of methods by which
i

the identification marks could be removed from goods taken by
the police and for which no invoices were avaiiable. When he
wAazZanr ;
was asked about the list of these goods which Wapen had given him
74 :
(Exhibit B), his reply was that he had asked Wisas for a list of
the books which the police had taken and he was given this liet @

Wazar ‘
by ¥egen. In cross-examination he gave a completely different

WA2ArR'”?
answer. He said that he had discussed with the WS generally

WAzrR
the goods which had been removed, and that Ayob Wegen gave him
the list but he just glanced at it and did not go into it fully.
Ufaza i~
On this list appear shoes and shirts which Wegen in his evidence
had stated to be those from which he had told the appellent that
the identification marks must necessarily be removed, inclﬁding
the B.G. shoes. It was the removal of these identification
marks from shoes which Pretorius salid was one of the things
which the appellant asked him to effect when he gave him the
' |
£200, The very fact that the appellant was found to be in: the
’ 'H2A4R ; ) ;
possession of a list obtained from &Lgon on which appearedi the
/Very...........,i/ll....;
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|
very goods from which it was necessary to remove identification
marks 1s proof of the truth of Wazar's evidence and it suppo;ts
the magistrate's finding on his credibility. I am of opinior‘; that
he was justified in coming to the conclusion that Wazar's evidence
was substantially true, and correct in holding thét Pretoriug's
evidence was to some measure corroborated by that‘of Wazar.

It does not appear to me to be necaésary to decide
whether the transcript of the tape recording was admissible or not.
Assuming that it is inadmissible and that the magistrate was wrong
in placing reliance upon it, the evidence of Pretorius, corroﬁora—
ted by that of Wazar, is so convincing that it appears to me that
he must necessarily have come to the same conclusién even if he had
taken no notice whatsoever of it. TFor these reasons I am of t#e
opinion that there is no force in Mr. Hanson's contention that the
nagistrate had, by misdirecting himself, been led to adopt a wrong
apﬁroach to the evidence.

I shall now deal with Mr. Hanson's contention thét
the magistrate's findings as to Wee credibility should be ignored,
and that the probabilities are such that there is a reasonable doubt
as to the appellant's guilt. The appellant's defen;e is based upon
his story that Pretorius asked him for a loan of £200 on the Sth
April and that he went te the former's office on the 15th April for

the purpose of giving him the momney. There seem to me to be several

inherent improbabilities in this
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story. If it were true, why should Pretorius have immediately

fSBgiéﬁdto his commanding officer the fact that the appéllant
had offered him a present, and have thereafter reported tb him
\

each time the appellant had made a further approach to him? If
Pretoripa was expectins to get a loan of £200h;§&‘gg%53341he
have brought the parcel containing the turkey and the 1igaor

to his headiuarters_and handed them over to Colpmel van Rens-
burg? Agein, why should he hmve arrgnged for the instalment of
thé microphone in his office so that a conversation regaréing
the giving of a loan could be recorded? There does not-aﬁpear

to me to be a logical answer to any of these questions. If the
\

appellant had promised to lend Pretorius £200, why did he pdt
refer to it when he telephoned Pretorius on the 13th Aprilland
again on the 15th April? If he was bringing Pretorius the money
on the latter occasion, he would surely have told him so, gut

he admits that he did not mention the loan on either occas#on.

If, as is suggested by Mr. Hanson, Pretorius was using the'
|

subterfuge of a loan for the pmrpose of trapping the appellant,
i

then it seems reasoneble to assume that he would have refe;red to

it when the appellant telephoned him.

The reason which the appellant gives for taking the

‘ l
£200 in the form of notes, i.e. that Pretorius says that h% had &

. ST !
no banking account, does not sound convincing. If the trans-
. |
/8ctioNneees.ees /13,
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‘action was a straight forward one of lending money, & cheque
made out to Pretorius would subely have been much more ton-
venlent and it would have afforded proof that the money was
pald to Pretorius, The appellant di1d not lmow Pretorius well
and 1t consequently seems strange that he sliould have lent
him so large a sum as £200 without requiring an acknowledgment
of debt from him, When the appellant was arrested, as he
was leaving Pretorius's office, Maéor Krogh charged him wilth
brivery and warned him in the customary manner, He falled
to deny the charge in a manner in whilch he might have been
expected to do 1f he werse 1nnocent'and only after some delay
did he state that he had given Pretorius the money as a loan.

The appellant's own admissions regarding the way
in which he viewed the correctness of the manner in whith he
approached a police officer, who was in charge of ths
investigation of a case with the defence of which he was
connected, cast considerable doubt upon his honesty. He

<ald in cross;examination that he did not think that it was
wrong for him %o send the police officer a gift of a turkey
and a quantity of liquor, nor did he think that there was

anything improper in lending him £200.
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A further point raised by IMr. Hanson was that:the
accused was prejudiced by the failure of the magistrate to allow
cross—examination on g material point. I am in agreement with
Hdiemstra, A.J. who caid in his judesment in the court_a quo that
there wes no suppression of cross-examinaiion at all.

I am of opinion ¥het the appellaont has failed to

|

show that any good reason exists for difieriug from the masics’i- te's

finding that he ig guilty. The appeal is accordingly dismissed.

18,

Centlivres, C.J., Hoexter, Reynolds, Beyers, JJ.A.
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