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IN THE SUPREVE COURT QF SOUTH AFRICA

(Appelleate Division)

In the matter between :

ELIAS  NKOSI Appellant

and

REGINA Respondent

CoramsCentlivres, C.J., Schrelner, Steyn, Beyors JJ.A. et
Hall A'J.A.

Heard: 30th November, R956. Delivered: 4 — t = 'ﬁ'r‘L

JUDGMENT

SCHREINER J.A. t= The appellsnt was c};nvictad by &

reglonal magistrate on g charge of theft and was sentenced to

three years’ imprisonment with compulsory laboure Hls appesal

to the Orange Fres State Provincial Division was dismissed but

he was granted leave to appeal to this Court. Loeave was gran=

ted in a general form but it wBé ¢lesr from the judgment grant-
Ak

ing leave that the court considered there was one leganl question
L4
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only on whlch the gppellant had a reasonable prospect of suceceed:
ing on appeale That was the only question argued before this
Courts It was not specifically ralsed in the origlnal notice of
appeal or in an amended notéce that was subgequently filed, but

the Crown ralsed no objection on that accounte.
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The appellant was arrested at Harri-
smith In Septewber 1955 on a charge of having stolen £116,15.-s
from one Veronlca Letgie st Bloemfonteln two fears preglopsly.
The charge shest, on which he was tried In February 1956,ia1~
leged that he committed the theft "upon (or sbout) the Srq day
"of September 1953."

The questlon argued on behalf of the
appellant related to the applicatlion to the present facts of
section 177(1) of the Criminal Prccedure Adt (Act 5 6 of 1955).
The sub=section reads i«

"If in any case the defence of the accused is that commonly
called an alibl, and the court befors which thé trial 1Is hgld
conslders that the asccused might be prejudiced in msking such
defence if proof were admltted that the act or offence in
question was committed on some day or time other than the day
or time stated In the charge then, although the day of time
proposed to be proved ls wlthln a period of three months before
or after the day stated in the charge, the court shall feject
such proof and thersupon the same consequences shall follow

as are In the last proviso of sub-section (2) of section one

hundred and seventy~-slxz mentioned, anything In that sectlion to

the contrary notwithctanding. "

Sectlon 176(2) prdvides inter
8lls , that proof may be given of the commission_of the offence
on s date up to three months bLefore or after the date aslleged

in the indictment, where time is not of the essence of the

offence/s.ceeea



offenco, but that if the court considers that tbe accused 1s
1likely to be »rejudiced thereby, it shall reject the broof and
the accused shall be deemed not to have pleadeds In oﬁher words
the trial is put an end to and the accused m?y ta trled again

on the same or an amended or substlituted charge.

In the present case the appellant's
defence was an alibl, the Crown evldence belng explainable on
the bssis of mlstaken 1dontlty. The apgument advanced on the
appellant's behalf was that the Crown evldence went to prove
that the offence was cormmitted on some day other than the 3rd
September 1953. Consequently, 1t was contended, the maglstrste
shculd heave rejected the evidence and dealt with the appellant
as 1f he had not pleaded to the charge.

There were flve Crown witnésses who
stated that the anpellant was 1n Bloemfontelin at sbout the be~-
glnning of September 1955. The complainant, Véronie;Letsie,
began her evidence by saying that during September 1953 her
brother was sick at their homs in a Bloemfontein locatlion. She
got into touch with a woman named Memosebetsl,a herballst, who
in turn put her into touch with the asppellent. The latter
visited thelr home and:took the large sum of money whiéh she
nossessed away with him in order to "doctor™ 1t; he did not
bring it back as he had promlsed. Vebonlca did npt deal

further/......
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further with the date when the appellant removed the money,
but in answer to the court sald, "Ek het nie vir beskuldigde
"voor 3/9/53 geken nle." Counsel for the Crowm rightly con-
ceded that the magistrate probably used the date In the charge
when putting the question, so thet the witness éould not be‘
taken to have afftrmed that the offence was cormitled on theé
3rd Septewber 1953. 1t was estgblisrted that shq made her flrst
statement to the police on the 15th September 1553. Mamosebelsl,
» who resides in the same locatlon, confirmed the compleinant's
evidence to the effect that she put the sppellant into touch
with the complsinant. At that time she sald that she had known
the appellant for about three weeks, during whlch perlod he was
"doctoring" some other person. According to her he flirgt came
to her home ln the company of the Crown witnesseé Jcseph and
Hlaleles She produced a letter which she éaid:was written by
Hlslele and signed by the appellant in her presence. The
letter purports to embody an agreement for the establishdment
between the appellant end llamogebetsl of a "Hergalist Chemlst
"Partnershlp cpmpanv! and lt mentlons as the date of the agroee-
ment, the 1Cth Auzugt 1653, Otherwlse Mamosebetsl did not fix
the date beyond saying thet ity was sbout thres years before

the triel. Joseph, a resident in another Bloemfonteln locatlon,

stated/....:.



stated In evidence that the appellant lived in his house for
about three weeks from the middle of August‘lé55 and left on

a Saturday at the end of the flrst weel in Secptember. The
S5th September vias a Saturday, Although the appellant slept

In his house Joseph could not say what he did during the day.
Also staylng wlth Joseph at the time was his relstive Hlalele,
a detectlve constablef who eventuslly arrested the appellant
in September 1955« FHlalele sald in evidence that he first

et the ampellant at Joseph's house in August 1955. He also
sald that they were there together from Septemper to Octoher
1953« Fe also sald that after the offence had been reporbted
he looked for the appellant in Bloemfontelnr but could not

find hims Although Hlelele had, as indicated sbove, mentioned
O¢tober as the end of the perlod when he end the appellant were
together at Joseph's house, he subsequently was positive that
they met in August 1953 when he, Hlalele, was moved to Bloem-~
fontein)but was not prepared to be certaln that the appellsant
was in Rlcerfontein in Septembsr 1953. His evlidonce was
clearly unrelieble in regard to dates. The Cern witness on
whose evidence much stress was laild by counsel for the appel-
lant was larla, the crandmother of the complalnant, who lived
with her. She described the appellent's talting the money much
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as the complainant had done,and stated that before leaving

he sald "julle moet weet ek gaan dle geld Woensdag terugbring.'
She proceeded "Dit was 'n Dinsdag gewees wat hy dlt gesd het."
The 3rd Sentexber 1953 having been a Thuraday, ;hg Tuesday of

which Marla spoke might have besn the 1st, or of course any

other Tuesdeybajore Hne c"““'k"““":"‘r wan Cald .

The seppellant g;ve evidence in
his defence and said that until efter hls arrest he had néver
during his whole 1ife beefn in Bloemfontein. FHe produced two
recelpts dated the 4th snd 5th September lgsslpurporting to
relate respectively to the purchase price snd the licence.fee

~»
in respect cf a car which the appellant sald that he per-
sonally bought in Johannesburg on the earlierjof those datesa
The maglstrate dealt with these documents endlheld thag eyen
if they were treated as evldence corroborating that of the
appellant that he was In Johannesbfirg on the 4th and 5th '
September, they 418 not suffice to cast a reasonable doubt
upon the evidence of the Crown witnesses. The Maglstrate
accordingly found that the eppellant was 1ln Bloemfontein on
the 3rd September 1953 and that he stole the complalnant's
noney.

The question argued on appeal was

not/icean.



not that the magistrate had efred on the merifs. The con~
tentlon was that there was no evidence that ths theft took
the ,

plsce on the 3rd September 1S53 and that there wes/evidence

of Marla that 1t took place on the lst September 1953 or on
gsome other Tuesday. Accordingly, 1t wres contended, sectlion
177(1) should have been applied by the maglstrafe, despite the
fact that the point was not mentioned at the trial and wss in-

deed, 1t seems, ralsed by the Provinclal Divigion mero motu

on the spplication for leave to appeal. We wore refeorred to

the case of Rex V. Jooste (1928 A.D. 369), which was decided
§ whestian Loy

on section 152(1) of Act 31 of 1917, a provision identlcal

A :
with section 177(1) of the present Act. In that case counssl
for the accused had at the close of the Crown case asked the
triael judge to withdraw the case from the jury becsuse the
accused was cherged with murderling the decsased "on, or sbout
"the 26th September 1927" while the evldence went to show
that the murder was committed on the following day/ ,the
27the No objsction was taken to the evldence when 1t was
led. The trial judge refused to withdraw the case but after

conviction made a special en‘try to decide whether his refussl

was irreghler and not according to lawe.

This Court held that there had

been/......



preparatiry excmination showed ghat the eccused had reason 1o
know that both dates were involveds In the present case there
was no preparatory examinations Nor 1s 1t clesr that, by:
itself, the Introduction of the words "am or about" would be
gsufficient to put an accuvsed person on his guard, so zg té
exclude the operation of section 177(1)e Since section 176
allows a latitude of three months on each side of the named
date 1t geems nstursl to refer the words "or sbout" to tﬁe

Med ew o ‘I
petiods of three ronths and not to providbﬁ in effect, an un=~

n
certain extenslon of those periods by calculatling them from
a day or two or a few days before and after the named date.
When de VILLIERS Jehs referred to
the procedure laid down 1ln the section the léarned judgé we s
no doubt proceeding on the viéw that, because ths trilegl court
wag obllged Ain certaln clrcumstances to exciude evidence and
stop the trial, the accused or hils legal representative should
take objection to any evidence pointing to ﬁhe offence having
been committed on & date other than that steted in the charge.
The sub~section doe~s not In terms lay down any procedure to
be followed but no doubt if counsel kad has in mind to_: rely
upon section 177(1) hls proper course 1ls to raise 1t by ob~-

jecting to the evidences If no objection 1s taken to the

evidence/es s ee
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evidence and the trilal court, pocssibly beczuse in the absence
of objection 1t does not occur to 1t that the accused might
be prejudiced in hils defence, doss not in fact'consider that
there r:ight be such prejvudice, 1t is obvlously difficult for
a court of appesl to hold that the provisions of mmh the sub~
section have not been observed. For the condition, on the
fulfilment of which the sub=section Tequires achion, is that
the trial court cqnsiders that there might be prejudicqjand
that condition has not begn Tulfilled. It mayrhave been con=~
siderations of that kind which led de VILLIERS J.A. to speak

—

of the discretlion of the trlsl court. But, howsever that may

at least
be, & court cof appeal must/te satisfied, before it can allow
an appeal on thls ground, that it was wrong of the trial
court, even in the absence of objection, not to appreciste
that there might be nrejudlice. How difficult it will generel-
1y be for & court of appesl to be so zatisfied is well 1llus~
treted by the present case. The appslient was legally re-

presented and for all the maglstrate could know the defencs

wagint hm\\m
of slibl iﬁ% not baselupon evidence relating to the 3rd Sep~
3 .

mi&«\ bhowe Biowm Lancd
tember 1953 only hut wms on broader linss covering a perlod

n
of weeks or months or even longer. The defence might for

Instance have been relying on evidence that throughout the

perilod Augtst, September and October, or sven throughout the

year/.....-
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year 1653, the appellant was in regular employment 1n Durban
and never left that city . The only Crown evidencs that ﬁosi-
tively points away from the 3rd September 1s the short pas-
sage ln the evldence of waria which I have .mentioned. When
she gave her evidence the complalnant, Hlalele and Mamosebetsi
hed already given evidence whichk dld not fix precisely the
date of the offence but was to the effect that the appellgnt
was In Bloemfontein during a perlod of weeks, 1ncluding the
3rd Septamber. There had been no indication that the appel-
lent's allbil wes directed to the 3rd September only as con=
trasted with other days near to lt. Tndeed the two recelpts,
which were directed towards showlng thet the appellant was in
Johannesburg on the 4th snd 5th September and which were put
to Hlalele in cross-examination, themselves show that = Iose¥
the glibl was not belng limifed to the 3rd September alone.
It does not follow from soction
177(1) that when an accused person, who is belng defended,
indicates that his defence 1g an allbl the trisl court must
pasume that it may be important to that defence that no evir
dence of the commission of the dmfmmx offence on a dete other
than the date mentlioned in the charge should be given, and.
must, despite the absence of objection, rule ou£ the evidence
ol

gnd oot gkert the trial. No doubt where the accused 1s

~n
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undefended the court will be properly watchful lest the
poésibility of vrejudice to an alibl defence might arise
through the evidence not colnciding with the charge 1n regard
to datese PRut in the circumstaences cf this case I am ver&
far indeed from belng satlsfled that the tria; court was ﬁrong
in not acting meyo motu under sectlon 177(1)e.

For these reasons the appeal 1s

dismiaseda.

Centlivies, C.J.

Steyn, J.A. Corec v

Beyers, JAA‘
Hall, A.J.Le.



been no 1rregularity. In stating the Court’shreasons de
VILLIERS J.A. sald, at page 371, "Mr. Roper on beralf of the
"appellant relied on section 152(1) of the above Act, confend\';\s
"that the appellant must inevitably be prejudiced In hls de-
"fance un&er the circumstences detalled above. But In the
"first place it must be pointed out that no attempt was made
"by ocounsel for the accused to folleow the procédure laid down
"in that secticn. No objectlion was taken to the evidence
"when given, or at any time, and the Court was ﬁot asked to
"reject the proof tendered. At the same time that is not nece
Possarily fatal, For if st any tlme 1t comes to the notice
"of the Court that the defence 1s en allbl 1t would be the:
"quty of the Court mero motu to reject evidence that the
"offence was committed on & day other than that stated in ﬂhe
A"indictment 1f the Court 1s of the opinion that such evidence
"might prejudice the sccused 1In his defence. But whether or
"no such prejudice might resuit 1s a matter entirely within
"the discretion of the Court, which decides the mattef upon
g1l the circumstances of the csse." The 1ear$ed judge went
on to say that thers was no possibllity of prejudice in that
ce2ge because the charge was laid "on or sbout" éhe 26th Sep~

tember 1927, and because the clrcumstances disclosed In the

pr@psratory/. TR R



