/3/5€

\\ ;/ U P8 103675 - 19535 L), u.D.J. 219.
N
v .
\ ! In the Supreme Court of South Africa
/\(f’ \ In die Hooggeregshof van Suid-Afrika
NG P
| (L2l me - Jijusid Dirion),

Appeal in ClVIl Case
Appél in Siviele Saak.

/é/"ﬁé ///"-’N ..4//‘*11 1LDING JREDE . /ffx,-\r’/r;—?og
versus ’

/
— M/ L / /x!“'T/V”‘ ///"f»/"A/)' >4 LT
Appel/ants Attorney 7 "— Respondent’s Attorney
Prokureur vir Appellan /&(?

7K Prokureur vir Respondy
Appellant’s Advocate /’ o ( ¢ Respondent’s Advocate
Advokaat vir Appell an‘{\ P;‘ o ,& $ - Advokaat vir Re sponde rﬂ’) f'/u ¢ //

............... Appellant,
<

S RespOndem

C e @ R

Set down for hearing on
AOp die 'Yl geplaas vir verhoor

,/'“Pé“ y/f c** //;k{

i
9 ‘ Ty
~ “i““§'"':‘“‘::§>r_
e ~

TS,
Ao e e - A

I//{‘/M‘Z(”/[‘/L{Ltel:"’:‘,.



et

e

IN THE  SUPREME COURT OF SOUTH  AFRICA

(Appellate Division)

In the matter between £=-

AMATGAMATED UNION OF BUILDING TRALE

WORKERS OF SOUTH AFRICA Appellant
and

SOUTH AFRICAM OPERATIVE MASONS'! SOCIETY Respondent

R.!. ok
Coraom: Centlivres C.J., Schreiner, dzgéssr, de Villiers
et Brink, JJ.A.

Hoeard: 20th November, 1956, Deliversd: 1O — (2 — “]3pL

JUDGMENT

e b e T - - - -

SCHREINER J.A. = The appellant and the respondent

are trade unlons reglstered under the Industrial Concilletion
Act (Act 36 of 1937) and In terms of sectlon 5 each 13 g

body corporats capable of é%ing and belng sued ang of purs~
chasing or otherwlse acquiring, holdlng and alienating pro-
perty; movable or immovgble. The respondent was formed

some sixty years ago and at dne time had bfanchesycalled
lodges, at Pretoria, Johannesburg, Cape Tovm, Burban, Bloem=
fonteln and Paarl. The Pretorlia branch went out of exlstence
in 1948, and the Johannesburg branch at the end of 1953. It
was the clrcumstances attending the dlsappearance of the
latter branch that gave rise to the present proceedings.

The/ vevnse



The parties were at 3ll material
times members, wlth fwo other trade unlons and wlth empley~-
ers'! organisatlons, of the Industrial Councll for the Bullding
Incdustry (Transvaal). 1In November 1950 tée Industrial Coun~
¢4l caused to be registered a company called Bullding Industry
Pension Fund Limited with a capltal of £50,000 in £1 shares.

‘According to lts Memorandum of Assoclatlon 1lts objects wers,

Inter alla and principally, "To inaugurate, undertake, adw

"minister, control and in any manner to effect Benefit, Proviw-
"dent or Penslon Schemes for employees of the Bullding Indus=
Mtry aqd for that purpose® to carry on all classes of insu-
rance gnd bto grant snnultliss. The shares of the company

were to be held as to twenty~L{4ive per cent by the trade
unionslend as to similar percentages by the employers! or-
ganlsations and by Insurance companies sponsored by the trade
unions and the employoers' organlsations respectively. Bach
of the fourf trade unions that were parties to the Industrlal
Councll received one fourth of the trade unlons! twenty~flve
per cent, that is 3125 shares, and a share certificate (Noe
5} for that number of shé?es was ilssued to the respondent.
The questlon to be decided in thls appeal 1s whether the
appellant or the respondent is entitled to that certificete -

and/..eeee
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and the rights represented by it

In & Government Gazette No. 4975
of the 5th December 1952 there were published)under section
48 of the abovementioned Act, the terms of an industrial
agreement relating to the Building Industry in certaln named,
industrlallised parts of the Transvaale The maln object of
the agreement wes to establish &g benefit fund and provlde
for its administration. The fund was to conglst of the
balance of a Wage Stebilisation Fund that had come Into
existence as a result of an Arbitration Award made 1In 1944,
and of future contrlbutions by.employars and employees. The
agreement recites the amounts contributed to the Wage Stabl-
lisatlon Fund by the employers' organisations and by the four
trade unions. The employers had contributed £55,541, the
appellant £35,649, the two other trade'unions £17,851 and
£1,449, respectively, and the respondent £563. The agree~
ment provided kkmk in clause 10 that upon liquidation of the
fund, surplus moneys %o its credlt should be pald to the con-
tributing bodies in prépertion To thelr contributions, pros
vided that Af one of the contrlbuting trade unlons were ab=
sorbed mE by or amalgsmated wlth any other trade unlcn 1ts
share should be "pald to the amalgamating or succeedlng
"body". It is important to note that the mon;y in the Wage

Stabilisation/eeeees
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Stabllisatlon Fund had all come from the Transvaal; that %he
industrial agreemen# had no operatlion outside the Transvaal
and that the benefits were only payable to Transvaal employees.
The Johannesburg branch of the
regpondent consisted of about 100 members, whiéh was more than
one~thlrd of the totel membership of the respondent.- The
branch had apparently f;r some time thought that the resp@ndent
wag too weak and theot some sort of amalgamation with another
unlon was advisable. The other branches appear to have taken
a diffefent view. After an‘ettempt in 1952 to amalgam?te'
the respondent with the Opgrative Plasterers Trade Union‘had
fallen through, the Johanresburg branch in 1953 entered into
negotiations with the appellant with s view to the members
of the Johannesburg branch becoming members of the appellant.
The headguarters of the §§§§3§§§i wore at that time in Johanw~
nesburg and the members of the_executive committee of the
respondent were all members of the Johannesbufg branche
Although the negotlations were for the most paft oonductéd
between cormittees df the Johannesburg branch and the appel=
lant, towards the end of 1953 the executive committes of the
respondent took charge to thE; extent that 1t approved the
agreement in terms of which the members of %he Johannesburg

| 2

branch all recelved their clesrances from the respondsnt and

|
!

jolned/.seueae



jolned the appellant on favoursble terms as to admisslon.
By the end of the year 1953 the Johannesburg branch had
L e B

ceased to exlst and the headquarters of the respondent wexs
moved to Cape Town, where a new executive committee took
over from the beginning of 1954.

_ ls

The lastmentdoned agreement/contain-
od In a letter, dated the 5th December 1953, and addressed
by the eppellant to Mr. Webster, who was them the general
secretary of the respondents The letter was on the 19th
December signed by four persons on behalf of the respondent

and four persons on behalf of the appellasnt. 1In terms of

this agreement 1t wag provlded, Inter =2lia, that (a) the mem=~

bers of the Johannesburg branch would leave the respondent
and join the appellgnt, without having to be subject to the
vsual probationary perlod In respect of benefits, (b) the ap=
pellant would provide for certain named "old age members" of
the respondént, and‘(c) a debt of £148, S. 11 owed by the
respondent to the appellent would be cancelled. Then there
is clauss 3 {¢), the most important for present purposes,
which reads, "That matters arlsing from the change of repro-
"sentation on the Industriasl Council (Transveal) and other

"Bodles such as the transfer of the Mason's Soclety Wage -

"Stabilisation/e.....



hgtgbilisatlon Fund £563. l4. 9 monies pald to the Industrial
"oouncil 1n 1948 in cleuse 4(1j)(a) and 10(1)(a)(b) and (2)
'of the Benefit Fund agreement of Gazette No. 4975 dated 5th
tpecember 1952 with the Bullding Industry Beneflt Fund Ltd,
n3125 ¥AY shares In Certificate No. 5 numbers 9376 gto
112500 be drawn up legally by the two Union Sub-Cormittess."
Thls clauge 1ls not very clearly
worded but 1t indicates that the parties had in mind that
the respondent would no longer be represented on the Transvaal
Industrial Council and that thls fact would entall the trans=
fer to the appellant of (1) the rights arising from the con=
tribution of £563 made by the respondent, and (41) the share
certificate. The forephgdowed legal drawing up does not
seem Ho have taken place, but the share certiflcate had al~
roady been haﬁded over tc the appellant, On the 23rd. Novem=
ber 1953‘the general secretary of the respondent had written
to the general secretary of the appellant "My Executive Com~
"mittee Instructed me to send oufdshafe certificate of the
"Building Industry Pension Fund which 1s gttached. The money
"of the shares did not come from our Soclety as the amount
"from the stabillsatlon fund from our Johannesburg Branch
"members was not enough to put in for our shares and the

"amount/a s o0



1

-~ Y
"amount was made up from your Union. My Executive Commiétee
"declded that because our Johannesburg Branch 1s amalgamated
"with your Unlon, the shares must be transferred with them to
"your Unilon in terms of the amalgamatlon agreemsent wlth the
"other Masons' Soclety stabilisation monles. This can be
done after the othor matter of amslgamation is completed
Twith the Industrial Councll of the Bullding Industry here
*in the Transvaal.! The appellant's reply dated the
27th November 1953, reads, " I have to acknowledge the rew
"eelpt of your lestter dated 23.11453 with the quoted Share
"Certificate No. 5, of 3,125 shares of the S.A. Operative -
"Masons! Soclety on behalf of the Johannesburg Lodge Members
"for trensfer to thls Unlon in terms of the amalgamation
"agreement, clause 3(c), with thls Union. This matter of
"the tranafer of the share certificate can be done when the
"other‘mattprs of amalgama?ion have beean completed.” In

the first Instance the share certificate had been forwarded
without a completed transfer desd but thils was supplled a

few days latexr at the request of the appellant. It waé not
disputed before thls Court that the respondent's executive
committes had instructed its general secretary to take &1

steps necessary to transfer the shares to the appellante -

The/ eesoes



The latter, howsver, did not have the shares registered In
its name and they remained in the name of the respondent.

In December 1954 the respondent re-
celved from the BRulldling Indugtry Pension Fund Limited a
cheque for £438. 15¢ ~e, boing s dividend on the 3125 shares.
A claim to this dividend was made by the appsllant and re-
pudiated by the respondent, which thereafter brought actlon .
In the Witwatersrand Iocal Division for an order dlirecting
the appellant to dellver the share certificate to 1t. The
pleadings put in general issue the rightfulness of the tranaw-
fef of the certificate to the appellant at the end of 1953.
After heering evidencs KUPER J. gave judgment for the res=
pondept, holding that although the delivery of the certifi-
cate and transfer deed would have given the appellant the
right to the shares, hed the transaction been within the
powers of the respondent and ;ts executive cormittes, 1t
was in fact beyond thelr powers, and the respondent was ac~
cordingly ontitled to the return of the certificate. From
thig order the appellant now avpeals to this Court.

Two questions have to be declded =
{a) wﬁether the respondent itself had power to transfer the
certificate td the eppellant, and (b) wheth;r, if the

respondent had such power, its exercise by the executlve

conmittee/ eeasee



committes can be challengeds

Under its constltution the powers
of the respondent are not separated from its objects, which
are briefly stated in Rule 3 tc be " The promotion and general
"welfare of 1ts members, by co-operatlive or other ascceptable
"method; with the ultimate ldea of obtalning gdministration
"and control of the Bullding Industry In S,A.; to assist
"morally and financially members In case of accident or sick~
"néss, ané to meake provision for the burigl of deceased mem~
"bers; to assist other Industrisl and Trade Union Associlations
"in the maintenance or improvement of thelr sociagl and indug~
Mgrial position;.“

These objects are undoubtedly

wlde. Under sectlion 5 of Act 36 of 1937, referred to above,
the respondent has power to allenaste any bf its assets. Any
such allenation must of course be almed at promoting the
ganeral welfare of its members, but in regard to matiterg of
pollicy it had the power to declde what in its view would

further 1ts objects.(cf. Tramway and Omnibus Workers Union

(Cape) v. Heading, 1938 A.D. 47 2t page 55). No doubt the
respondent was not entitled to glve lts mssets away except
for purposes reasonably Incldental to the carrying on of 1ts

bUSinBSS/oooooo
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business as a trade unlon; but, if it thought that 1ts Qnmhnxx
members! Interests woultl be promoted by an cgreement which
involved the surrender of assets in return for appasrently
adequete consideraticn, the fact that the considerztlion sub=-
sequently tubned out to be inadequate would not affect the
vallélity of the transsction. Here ;he respondent was relleved
of the debt af £148 and of the obligation to support certaln
aged members. What the financial burden lnvolved In the lat=-
ter obligation amounted to does not clesrly sppear, but there
1s nothlng %o suggest‘that 1t was insignificant in reletlon
to the spparently modest resources of the respondent. The
evidenc; accoentod by KUPER J. shows that in 1955 the shares
vere not regarded as belng possible producers of income. It
ts true that they represented money subscribed,-thOUgh not
subserlbed to an Important extent by the respondent. It 1s
also true that the company's articles of assoclation recog-
nised that dividén@s might be.declared. But KUPER J. jus=~
t1flably found thet the Importent beneflt tc be derived from
the shares was not any dividend but the rlght they gave %o
take part in the control and management of benefits to be
conferred only on Tranavasl memberse The cbhbjects of the

company show that 1ts activitles were to be governed by the

purposs/ ... e
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purpose of providing btenefits for employees cf the buiiding
industry. The payment of a dividend seems to have been
quite unexpected and, whatever the prospects of further divie-
dends in the future may be, it 1s not clear that, even al=-
lowing for the fact that, in add tlon to the share certifi~
cate, the respondent gave up a possible chance of receiving
a liquldation payment &f the company wefe wound up, the‘rGSﬂ
pondent was a 1os;r by the agreement taken as a wh?le. But,
however that may be, and assuming that the agresment wes in
fact unfavoursble to the respéndent, this does not entitle
it Lo restitution 1If it laﬁ within lts powsrs to make and
carry out the agreement.

It was argued on behalf of the
respondent that the agreement amounted to one for the amal~
gamation of the Johanneshurg branch with the appellant and as
such was beyond the powers of the respondent. Reliancs was
pleced upon a passage in Halsbury45rd. Edition, Vol.S para-
greph 137 which reads, "A corporation cannot, unlass e§@ress~
"1y suthorised to do so, enter Into any arrangement with
fanother corporation or body which would substantlally result
"In amalgamation.” What 1s generally meant by amalgamation
In company law is discussed In the cases cited In Halsbyrx -

Srd-/ooaoco
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3rd Editlon Vol. 6 P?ragraph 1547, One can readily u;dern
stand that the blending of two companles by the absorPtion
of one by the other, or of both byta third created for that
purpose, needs specliflec or expresgss authorlsstlion, since other
~wlse members of a2 company mlght find themgelves unexpéectedly

members of another company of whlch they had never intended

to become memberss That kind of smalgemation 1s what 1s re~

w\m‘.w

forred to in clause 10 of the Andustrial agreement rmforred
e aboves But the transaction here was not of that characten
The respondent was not absorbed by the appellént nor did

they comblne to lorm a new body in‘whlch they became meérgeda
What happened was that the Johannesburg branch ceased to
exist because lts members left the respondent and jolned

the sppellant. The respondent had no right or power to pre=-
vent them from doing that, and what the respondent, through
the executive committee, d1d was to accept the fact of‘defec~
tlon and enter into an agreement with the appellant which,
while it helped the members of the Johannesburg branch to
change from onse trade union to the other without loss of bener
-f1ts, also secured t& the respondent certaln advantages
ageinst certaln congicderation. Calling the transactlon an
amaigamation might be convenlent, and it was so spoksn of

at the tlme, but glving 1t that name does not render the

gbove~/v.....
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above=~guoted proposition spplicable to it, s0 as to make
spec1fic or express authorlsation necessary for its vaiidity.
The agreement of 1953 accorded with ths wishes of the mem=-
bers of the Johannesburg branch and it may be assumed that
itn fact they benefited whille the other members ddpwcwrtaged

A

by the loss of their support. But KUPER J. was satisfled

that there was no evidence of mala fides in the conclusglon of

the agreement. The loss of the Johannesburg menmbers was due
to thelr choosing'to join the appellant, and there 1s po
ground for holding that the agreement was designed to bene-
fit them at the expense of tée remaininé mermberg of the
respondent. It follows, ln my view, that the respondent had
power tc santer into the agreement, including the power to
agree to tranzfer pf the certificate.

So far as concerns the powers fof
the executive comméttee, fhese flow primarily from Rulé 7
of the Constitution, which provides that, "This Soclety
"shall be mapaged by an Bxecutive Committss of seven members
fand General Secretary, 1ts objects btelng to form a cenﬁre
"of action that we may the more readily comnunicate with

Wae. |
"each other to check any 1llezal being made of the funds,

-
B

"and to kesp every branch of the Society strictly within
"the pale of these rules.” The special mentlon of the

objects/viesne
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objects of cormunication and ensuring the observance of the
rulses by the.branches does not, in my vlew, detract fr§m the
offect of the opening provislon which gives the management
of the respondent to the executive commlittee. Once 1t 1s
clear, as it is, that the powers of management were Ilntended
to extend beyond the narrow objects mentloned, there seems

) “Aha a.
to be no reason why tiwwe powers should be glven smy re-
strlcted operation merely because those obJects were mention~
ads They may have been mentionsd because it was thought
thet the executlive cogmittee ought In the light of past ex~=
perience to pay par?icular gttention to the matters referred
toe

Some of the other rules help to

briné ocut the powers and functions of the executive cqmmit-

‘\-n.ul;t

tees It must fortnightly (Rule 11} and at its meetings 1t
-~

must transact finmncial business flrst (Rule 12). The
glving of ordsers and the buylng of goods require lts éanc-
tion and it 1s onjolned to insure the society's effectsd
Rule}?7)}. Some rules provide for the taking of the votes
of memberz. The whole union votes on the electlon of the

(Rutaq)

executive committee. The furnishing of asslstance %o
-~

unlons resisting infringements of thelir rights requlres a =

tWO‘/......
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two=thlrds majority of the votes Fecorded (Rule 39).
Afflliation with other societies requires a'four-fifth;
majority of recorded votes (que 106) as does a'decisi;n to
dissolve the respondent (Rule 109)., An alteration or re-
vislon of the rules requires a clear majorlty of all mem~
bers (Rule 107).

But the most Important prﬁviv
gslons for present purposes appear to be those contained in
Rules 22, 23 gnd 24. ~ Every fortnight the executlve dommit~
tee must send out to the bfanches "g return of business trans-
"acted by the Soclety, the same to include a financial ac~ -
"eount, state of trade, record of votes, a summary of Execu~
"tive Comnmittes m;nutes, with all-division é&gts,inte¥nation~
"al and other communications, nominations for Execut?i Come
"mittee, and all genersl appolintments, Reports of Committees
"gnd Delegations”(Rule 22} The ssme rule provides that
"embers may use the YReturns® as a medium of communic%tion,

"but no matter shall be 1nserfed unlegs 1t has beenvsubmitted
"to a Lodge and approved of".; Then Rule 23 provides for the
Yinsertion of.’"Propositions, Amendments,Applications apd
Mpppeals from eny Lodge appertaining to trade and benevélent
Ppurposes in the'Returns'", together with supvorting regsona,

and the rule then provides for the taking of votes of members

at Lodge meetings on the lssues reised. Under Rule 24 "all
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"matters upcn which the oplinlon of the Soclety mey be necessary
"ghall be submitted through the medium of the !'Returns! and ne
"votes to be consldered legal when taken upon matters submitted
"through any other course.' And Rule 63 prescribes the pro=-
cedure for taking votes on gensral quegtions.

The effect of these rules seems to Pe
that the general menagement of the affalrs of the respondent

was entrusted to the axecutive committees In Gibaon v. Rarton

(L.R. 1C Q.B.329 a% page 336), BLACKBURN J..answers the question
who 1s to be consldered s manager. "A menager would be, Iin
"ordinaery talk, a person who has the management of the whole
"affalrs of the company; not an sgent who is to do a particuler
"thing, or a servant who ls to obey orders,but a person who ls
tintrusted with power to transact the whole of the affalrs of
"the comranye. The Act of Parllamente...setable Aes....d003,
"oy pa;;graph 15, sayg§ that 'ﬁhe business of the company sha}l
"be managed by the directors','and taking those words by themw~
tselves, the directors are the persons who are to manége the
"business of the company, and are the managers, in that sense,
"of the companys" So here it seems to me that the powers of
mansgement of the respondent's affalra possessed by the execu=
tive committee were limited only by those provisions In the
rules which specifically required a vote of members and by

Such/..l...
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such prectical control by the members as the system of
"Returns! might provide.

There was some evidencs 1in regaré to
the way in which the "Returns" conveyed Information to the
branches in connection with the present matter. ¥Mr. Harper,
the respondent'!s general secretary from the lst January 1954
‘onwards, gave evidence to the effect that the members in
Cape Town were aware at any rate from June 1953 onwards of
the plan whereby the merbers of the Johannesburg branch would
join the appellant. This wes apparently regularly msntioned
in the executive committes minutes included in the "Returns'
and KUPER J. found that the branches other than the Johannes~
burg branch were aware of the negotlatlons though not of ths
exact terms. While the legal posltion may not, on the issues
raised in the pleadings, be affescted thereby, it is Interest-
ing to note that, although the branches other than the Johan=-
nesburg branch were sald to be against the acheme, no sctlon
was at any stage taken to ralse an issue in regard to the
agreement arrived at'in December 1253 or to:have a vote taken
thereon. 1Hr. Webster said that sccording to hls reccllection
coples of that agreement were sent to the various branches,
and there i1s no doubt that after it had been concluded it

LYV
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was sent with the other records of the requndent to Cape

Town when the heaxdquarters were transferred to thet clity at
the beginning of 1954. It is Indeed not surprlsing that no
one sought to questlon that pert of the agreement wh&chlre~
lated to the transfer of the share certificéte, since, @n

view of what has been sald above about the originsl payment
for the shareshand'the persons Intended to be bensfited, 1t
wes natural to take 1t practlecally for granted that the appels~
laant would be the tedy to look after the provislon of benefits
by the company and hold the shares.

In my view it follows from the afore~
golné thet the agreement bf December 1953 and the transfer of
the share certificate in pursuance thsresof fell withln the
powers of management of the executlve commltieo.

The appeal must be allowed wi#h
costs and the judgment must be altered to one Clsmisalng

thé claim with costse

Centlivres, C.J.

Brink, J.A.

de Villiers, J.i.gcmw
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IN THE SUPREME COURT OF SOUTH AFRICA
(Appellate Division)

In the matter between:

AMALGAMATED UNION OF BUILDING TRADE WORKERS | '
OF SOUTHE AFRICA. APPELLANT.

and

SOUTH AFRICAN OPERATIVE MASON'S SOCIETY. RESPONDERNT.

CORAM: Centlivres C.J., Schreiner , Reynolda., de Villiers
et Brink JJA.

HEARD: 20th November, I956. DELIVERED: "/’-‘/’"6
JUDGMENT:

REYNOLDS, J.4.

The facté in thi; appegl ha%e airead# been set
out in the judgment of SCHREINER J.A.; and ﬁe;d not be re;
peated; The agreement felied oﬁ b& thé aﬁfelléﬁt in its eiaim

L - _ L e
that it is entitled to the 3I25 A shares will be allued to
hereafter és the December aé?eemeﬁt.

The effect of the December agreeﬁent mey be
stated thus:

Before its oo;cluaion (1) reapondent was & small
trade union with about 300 ﬁembefé ; of whom TOO formed the
Johanneaburg lodge or branch ; (1i) it had thu; 300 members
raying union dues and reséﬁnsiblo for it# liabilities 3 (iii)

none of its members, save those belonging to the Johannesburg

braneh , were interested in the Fund established by the

sessesGOVErnmeNtessceceloceose
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Government Notice , either in the Benefit or the Bensionl
: ‘ . : G
portion ; (iv) because of its having the Johannesburg members,
i

1t received 3I25 A shares in the Building Industry Benefit
Fund Co. Ltd., but these shares clearly belonged not to the

Johannesburg branch but to the respondent itself -~ as correctly

admitted by Mr. Rosenberg — and any dividends belonged to

respondent ; (v) the members of the Johannesburg branch say

that they placed no value on these shares but the. fact re-

mains that they were paid up £I shares in a Company which

1 .
1

afterwards paid a dividend of £468.16.0; and no attempt was

made to have a valuation of them made in December ; (vi)‘

respondent « including its Johannesburg members -~ was respon-

sible for the sum of £I48.8.II to a strike fund , and also

small allowances to some of its members who could not wor#.

After , and by reason of the December agreement ,
the position of respondent was :
i ‘
(1) Respondent was a still smaller trade unién

for by the agreement I00 of its members would resign from it

and henceforth become members of appellant on the advantageoun

terms to them alone that they became full members ; (1i) res-

pondent lost the union dues of theme people and their reas-
for wray Combitinl, _

ponsibility it might have incurred and was left to carxy on

with no representation in the Transvaal , which had been its

......most........3..L...
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most important branch ; (1ii) it ceased in any way to be inﬁeres—

: |
ted in the fund , unless it again established a Transveal

: i
|

branch ; (iv) it lost all rights in and to the 3125 A shares

and in any possible dividend thereon , or to the right given

Ers e |

by Article 86 (a) of the Building Industry Pension Fund Co. Ltd.,
to vote t0 nominate two dlirectors because of these shares ; tv)

L.
it got the benefit of the cancellation of the £I48.8.II, and, the
assumption of its obligations towards the persons named in t#e

agreement., : |

- . N ' ‘
It i8 quite obvious that it was the extinction of |the

|
Johannesburg brfidich that caused any diminution as regards reé-
l

pondent of the value of these shares , if there were a diminﬁ%

‘ ) . : '
tion , and will be the cause of the loss of the shares and thf

: _ :
dividend since paid . It is quite clear that the various pre-
"

visions of this contract cannot be separated into intra vires}

_ : . : 1
and ultre vires parta but the agreement stands or falls as a '
: A o i
whole , and the more it is attempted to diminish the value of|

the shares , the greater becomes the importance and Qalue of éhe '
. . o . B N
losa to respondent , and gain to appellant , of the IO0 membe#s
of the Johannesgburg Lodge ; aﬁd fheir d&es; The whéle matter z
may be summed up by saying that by this December aéfeement; ;
|

comm:FHee
the executive eouaeii of respondent

L A v e . LR
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3 (a) |

. . . |

(all of whose members were membera of the geceding Johannesburg

_ S |

branch) detached the entire IO0 members from respondent and |

_ . |

bargained for their admission to appellant , and the advantaées
. 1

, :
they got for tresnsferring the members of the Johannesburg Lodge

to appellant , and also the sheres , was that for this loss |

: . T |
suffered by respondent , the consideration given to respondent

was the cancellation of the debt of £I48.8.II., and the aesumbtion

by appellant of the obligation of respondent to the members nsmed
- , |

in the agreement. ' |

It is contended by appellant that this agreemen?

was valid since (i) an agreement so to diminish its members a%d

resources was intra vires the objects of respondent trade uniqn
according to its constitution and (ii) that , if that is so, |
. o o
then the executive committee had the right so to diminish the !

pumbers asnd resources and shareholding of respondent for the
consideration received since it wase appointed to "manage " a !

trade union like respondent . It ie essential t0 remember

A v . | l
throughout that this December agreement is not one relating to’

- S ‘ , |
the disposel of the shares alone but that disposal is merelyf |

one integral part of an indiviasible contract. :
o |
It is quite clear that under certain circumstances |

a branch of the respondent could be closed by the branch |

\



jteelf ©

3 (b)

r ﬁy the Executive Committee of the reapondent .

Rule 27 reads:

"When 1t is thoughtgneéesaary to
"elose a Lodge or L?dgea in the
“town or district where such a
"Lodge is situated , and a majority
"of votes of such meeting to decide,
"but the E.C. shall have the
"optional power of éloaing any
"Lodge where in their opinion the
"discontinuance of the existence of
"such Lodge is not conducive to
"the best interest of the Society

"ag a whole ."

There was of course nothing to prevent the

.......members.....4......
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members of the Johannesburg branch from resigning as

individuals from the respondent and then joining the

1
appellant. But then they could take no assets of the

|
respondent with them, and make no bargain on behalf of the

respondent, but would have to join as new members of the

appellant, whereas, the December agreement entitled them to

join as full members and the very agreement shows that! there

was an advantage in this. They could also c¢lose down !/ the
i

branch if that were necessary, but, even if mere exPediency

amounted to necessity, again they would join the appelfant
. |

ags new members, Also the executive commitfee could cl%ee

: |
down the branch "if conducive to the best interest of the

society as a whole". But again this wouldlsimply mean:;
even if this closing be poseibly granted as being in those
best interests, as it was not - that the members of the;
branch would be simply left to join the appellant as new
members and teke no assete with them. But nothing of yhat
nature happened here. By the agreement in question, t@ere
was a bargain made with the appellant that the branch be
closed to enable its members, as a body, to go over to t?e

Q-
appellant & terms advantageous to themselves, and which

terms benefited no other members of the respondent save

in the matter of cancelling the respondent's debt of

.-oo-£148/8/ll-o00-5;.-000-oo‘ I
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£148/8/11 in regard to a strike, and appeliant taking over
the obligations as regards certain persons;

That the members of the Johannesburg branch
stipulated for advantages for themselves)d;d so as a body,
and did not cease to be members of the resgondent until
these terms were grantéd, admits of no doubt. The
negotiations with the appellant and the agreement with it
were with the Johannesburg branch as a branch. The
letter of the 2lst September, 1953, "EXHIBIT "C" ¥ is
written to the appellant from the Jochannesburg branch and
states that at a special meeting, attended ﬁy the general
secretary of the appellant, the unanimous résolution was
"that the Johannesburg branch" amalgamate with the
appellant and that some of its members would be appointed
to discuss terma. Though legally the adoption, or
transfer, did not amount to an amalgamation, it is
sufficient that a term is used indicating cOmplete

ﬂASdt)DfM')ﬂ o
¥ adaptioen. The reply of the appellant "EXHIBIT "D" ¥

acknowledges the resolution of the Johamnesburg branch to

amalgamate, thanks the branch for its confidence; and

arranges the meeting and sends a draft agreement. On the
¥ 21st November, "EXHIBIT "F" ¥again the appellant wrote to

Oalo.theoootlsocl.oconno
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the Johannesburg branch, confirming everything and
forwarding the draft agreement "for the final consideration
of your Johannesburg branch", and asked for an early reply
80 a3 to enable the appellant to arrange for the admission
of "your members" at a meeting of the aépellant on the 27th
January; It is only after all thie that the letter of the
23rd November, is written on behélf of the QXecutive
committee enclosing the certificate for 3125 A shares as
having to be transferred beéause of the "amglgamation”:
Even this is acknowledged by the appellant on the 27th
November to be from the Johannesburg lodge members of the

respondent. Thereafter, the agreement now in queation

came about with the g&ecutive gbmmittee of the respondent,
and it was only after it was all completed that all the
Johannesburg members of the branch of the respondent
resigned, and immediately became members of £he appellant
in terms of the agreement.

The result of the agreement gade by the
Johannesburg members of the lodge of the respondent thefe,
and indeed with their consent while they were still memﬁers
of the respondent, and as agreed to by the executive
éommittee, while the membefs of the executive committee |

o.O..wereool't'?.o.co‘.ocot
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were all Johannesburg members, is quite plain; In its
terms it arranged for the transfer of all the members‘of
the Johannesburg lodge of the respondent to the appeliant
én the terms that they should be full members in terms of
clauses (a)}, (b), {(c) and (d) of the agreement; The
respondént's whole membership in J§hannesburg, Cape Town,
Bloemfontein, Paarl and Durban was about 306, of whichiloo
were membera of the Johannesburg branch. By the bargéin
arranged by the Johannesburg branch, and agreed to by fhe
executive commiftee, who were all members of the
Johannesburg branch, the respondent was, by this agreem?nt,
deprived of one third of its total membership, and thatL
in an important centre. It also lost the asset of thel
3125 A shares. In return for this gdvantage given to fhe
Johannesburg members, and depriving the respondent of oﬁe
third of its members, it received (1) cancellation of tﬁe
sum of £148/8/11, for which the Johannesburg members had

previously to their resignation‘also been responsible, a?d
(2) the assumption of several obligations towards certaih
members whose ages we do not know. A great poipt has béen
made that it was only equitable that the shares should b?

transferred to the appellant since they would no longer be

of use to the respondent when once the Johannesburg branch

.oooowaS‘o000800000¢‘oooc
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was closed. This argument conceals the vital fact that by the

December agreement itself ; the Johannesbufg branch of the :;a;
pondent came to an end and it was BF the closing bf this branch
and the lose to respondent ; and gain to appellant ; of theaé
members and their dues ; plus the 3I25 A shéreé ;:that ﬁas the
cause and basis of the December agreemenf)and the shares ; if
really of no value ; were simply part of the consideratio; given
by the Executive Committee of reépondent for the ;dmiséioﬁ of the
Johannesburg members ( the memﬁers of the Commitf;e included )

to appellaﬁt ; The shares were h?ﬁcefortﬁ witﬁout §§1u0 to re;;
pondent ; and losat to respondent by the December éére?ment itbelf ’
and any possible Puture value lost , and the real iuestion is
whether respoﬁdent ; or the Executi%e Goﬁﬁitfeé ﬁad the power: to
agree to thié lésé of I00 mem‘eré on any termé ; 1§t aloﬁe thé
cancellation of the debt of £I48;8;II etc; fﬁrther; tﬁe éhare-

A e /

were really not valueless to respondent , even—after the December
bargain , for the respondent could still revive ite Johanneaburg

branch at any time , and was entitle&, itself, to use any possible
future dividends from the shares if it retained them , as was
rightly admitted by Mr. Rosehberg. As stated before , there is

nothing preventing members of the Johannesburg lodge from resigning

|

and joining the appellant in the ordinary way , but the questions

|

arise (i) whether it is in the power of the respondent , under 'its

constitution , to make an agreement in reality just
.....agreeing...u..Q....
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agreeing for some reward , that IOO of its members should join

the appellant on terms that they would not have ﬁad if they had
joined the appellant as new members , for if is clear that some
advantage to them is stipulated for in the agreement in ques#ion ;
and (ii) since it is clear that %he members of the respondent
never agreed to this agreement ; had the execﬁtiv; committee
any authority in terms of the constitution to enter into thiﬁ
agreement in e manner binding upon the respondenf_, even if the
reapondent itself had the poﬁer under its cénstitﬁtioﬁ to entér
inte the December agreemenf ?;

The guestion noﬁ is considered whetﬁér the respén—
dent had the power under its constitution to alieﬁ;te the 3125 A
shares on the terms coﬁtained in the agreeﬁent ; T£at the reﬁfoﬁ;
dent can own aﬁd|alienate property by reason of séction 5 of
Act 36 of I93£’ia not to the point here ; if once the alienation
was ; by virtue of aﬁ agreement ; outaide the objeété of the |
respondent set out in its con;titution ; In constrﬁiﬁg the poiprs
es to its objects given by the constitution ; the ;héle éuestisn
is ; what is the fair conétructioﬁ of the empoﬁeriﬁg clause as

a whole , HAILSHAM VOL. V. PARA. 740, end the powers given mugt

always include powers "incidental oxr conducive "

seeoetOccesesI0ceacone
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to the objects ; HAILSHAM VOL. V. PARA. 743; but ﬁét those
merely convenient , PARA. 744;

In decidiﬁg the question as to whetﬁer the December
agreement in éuestibn is ulfra vireé the péweré of the respondent ;
the éuestion of ﬁhether the exeéﬁti&e committee made a géod or bad
bargain in thié cése ; is irrelefant; If the bargain made was
within their powers ; it is difficul£ to see how the badness of
the bargain can take it outside th;se power§ ; It ; on the other
haid, it was outside the powers of the reépondeﬁt iteeif ; it is
equally difficult to see how the excellence of the‘bargain coﬁld
bring it within those powers; The éuesfion is ; therefofe; ﬁot
whether the bargain ;gs & good or bad oﬁe for the feaﬁondent ;
but whether the reépondent ﬁad tﬁe powéf to enter ipté a contfﬁct
whereby it secured advantages to ité Johannesbuﬁg membefa sy On
their resigning frﬁm the respénd;nf énd jsiﬁing tﬁ; aépellant as
members ; Whether it got advantages in returm in th; ehaﬁe of the
£I48;8.II iebt being cancelled ; aﬁd the workless members beiﬁg
provided for by the appellant inéteaa of itself ; does ;ot matter;
That was all part of the priée that fhe appellant ééid ; as a

matter of bargeining , for the loss that the reapondent

BuatainedQQOQQ00011‘.000.0
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sustained in losing one third of its membera; their
future dues; and the fact that they had kept up the
number of the members of the respondent. Again, the
undertaking of the appellant to admit the Johannesburg
members as full members was part of the bargain whereby
the respondent was to lose these members and the appellant
to gain them., There is nothing anywhere to suggest that
caraslel

the Johannesburg lodgeﬂpouidﬁhave resigned en bloec if its
members had not got the advantage of becoming full members
of the appellant, or indeed; resigned ;t all; and they
did not do so until the December agreement giving them
advantages had been concluded.

Now under its objects; or those ancilliary
Yo them, had the re9pondeﬁt the power to make the December
contract, part of which related to one third of its members
leaving it under the circumstances already described and
being absorbed in the trade union of the appellant;
respondent receiving the éuid pro quo already detailed?
If such a bargain came within the powers of the respondent -
whether incidental or ancilljary or otherwise - then the
means adopted to give effect to these powers would be in
the discretion of the respondent, TRAMWAY AND OMNIBUS

....QWORKEE...0012.;........



]2~
WORKERS' UNION (CAFPE) VS HEADING 1938 A.D.' 47, but that

/
] o,z/c-ér -

would only apply if once the bargain ﬁas faulty without-
the ancilllary or other powers; But it i; difficult to
see how such a bargein - even if advantageous - could come
within the powers set out in rule 3.

One object is "the promotion and general
welfare of its members by co-operative or other acceptable
method". It is the welfare of its members, i.e. the
members of the rgspondent, that is the object and not of
ex-members, or of facilitating the members leaving the
respondent to become members of another trade union and sojb
cease t0 be members of the respondent. Nor can "other
acceptable means" help at all, since again, it is always
the members whose general welfare is t0 be promoted, and
it is difficult again to see how it can be promoted by one
third of the members leaving the respondent to become
members of another trade union and no longer liable for
any dues to the respondent or for any liabilities it has
incurred)and 80 really weakening the respondent.

The next object "with the ultimate idea of
obtaining administration and control of the Building
Industry of South Africa" certainly does not help the

appellant at all, but rather indicates that the bargain

."00180000013..00000000
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is ultra vires and ;éally forbidden under this clasuse,

for the reduction in the number of members by one third,
and the loss of dues, is inimical to the design of getting
control of the Building Industry. There is only a semi
colon between these two clauses in this constitution ang
it may be contended that the two clauses ar? linked and
that "co~operative and other acceptable method" refer to
this design to get control, but it is safest to ignore
that possibility.

The only other relevant objgct is "to
assist other Industrial and Trade Unions in‘the maintenance
and improvement of their social and industrial positions".
It is sheer fiction in this case to say that the December
agreement fell within this clause for there was not the
faintest idea behind it of maintaining or improving the
social and industrial position of either the appellént'or
the respondent. It was simply dictated bylthe desire of
the Johannesburg members to belong to a more powerful
society than their own, not to improve the social or
industrial position of the appellant, and they did this
without having regard to the wishes 0f the other members
of the respondent. But even apart from thig, considered

..’..objectively.....14........’.
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objectively, the December agreement could not come within
this object which probably refers to contributing strike

pay, sympathetic strikes, etc. Social improvement is not

-

e
alleged. Howﬂtheﬂg‘could be industrial improvement§ of

the appellant by the bargain nowhere appears. The very
amount standing to the credit of the appeliant in the
industrial agreement shows how powerful a concern it is,
and how pitifully the whole concern of the respondent
compares with it. No trace of any improvement in the’
social and industrial position of the appellant is ever
shown in the evidence, or is apparent in any way. It
seems to me that this clause refers to help given to other
trade unions by the respondent itself as a gociety, and as
a continuous person, and ngt any suggested help given to
another trade union by the respondent dismembering itself,
and certainly not dismembering itself by losing one third
of its members and its most important lodge.

I think, therefore, that the bargain
contained in the December agreement, of which the share .
transfer is an integral part, is ultra vires.

But even if this were not so, the question

would still arise as to whether the executive committee

had, in fact, the power to make the December agreement.

.ooooItooo.olScco.o‘oooo
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If is clear that the members of the respondent did not
authorise the agreement and can only be bound by it if
either (1) in fact from the constitution of the respondent,
the executive committee could make this December contract
owing to the powers of "management" given it; or (2) if
it had not that power, the respondent may be contended to
be bound by its actions on the application of the legal
rules set out in ROYAL BRITISH BANK VS TURQUAND as applied
in MINE WORKERS' UNION VS PRINSLOO 1948 (3) S.A. 831.

Now the rule in the respondent's
congtitution clearly relied on by the appeliant is rule 7,
though it relies on other rules too. This rule is already
gset out in the judgméﬁt of SCHﬂfENER J.A. and says that
the society is"managed" by the executive committee with
the objects therein set out. "Managed" is not a word
that can be construed'ig_:zgggg". What are the acts of
management must be construed, and understood, according to
the nature and operations of the company or society to be
managed. In trading companies or sccieties carried on for
purposes of profit, the powers of the managers or directors
are very large and they ususlly exercise all the powers
of the society or company and that is usually provided for

..f..in..‘.'ls.‘.."....
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in the articles of association. But in a small society
like this one, the powers of the directors, or members of
the executive committee, would not usually be so large.
Chiefly thié society looks after its membe#s in the various
lodges in the country, sees that dues are éollected, that
the various lodges carry out the rules etcf It does no
trading at all, and nothing in its rules can be traced
giving the executive committee any power to dismember it
by making a bargain whereby one third of its members may
leave it and join another trade union ;; terms advantageous
to themselves in that they are not to be tréated as neﬁ
members by the trade union that they then join. Rule 7

.2
gets out what are the main objects, or duties mgz;gg, of

.the executive committee and shows that really it £:Ls
superintendance of the affairs of the society on its

honcts

branches:. I do not think that it sets out that the
executive committee can have no further powgrs, but is =&
general survey of its powers and duties and defines
generally the management entrusted to it. ;But the nature
of its powers set out in the other rules does not lend
countenance to its possessing any extensive powers in

)

addition to those general powers outlined in rule 7, of

being the body which keeps the lodges and members to their

.-Q..duty.Il..]-'?..‘.'.....
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duty. It has not the power to decide when it must meet,
but thatlis expressly laid down by rule 11; and it cannot
order its own meetings as to fina#ce, for that must be
dealt with first, rule 12. Even though it may authorise
certain purchéses; it can only get printing and other goods,
wherever possible, from trade unions, and all purchases
from £2 in value upwards must be submittéd to tender,
rule 17; It must insure goods; though one would think
that injunction would not be necessary if it had such full
menagement under rule 7. It could give assistance to

o vOClmest

other unions but cen only submit to the society and give
such assistance if two thirds of the voters agree, rule
39, - indeed rule 39 Seems éuitej?gnsistent ﬁitﬁ the 1dea
that it can give social and industrial help to other unions
of its own will. By rule 38 it is given ﬁower to use
£10 from general funds, and may advance £50 to-another
-trade union in case of necessity, and it is difficult to
see why special power should be rquired for this if rule
7 gave wider powers. Rules 22, 23 and 24 seem a natural
corollary to rule 7, making it the object of the committee
to keep in touch with all lodges and members, for they
qompel the committee to give considerable Qetails, such as

Eler ite rﬁ'

directors with wider powers of management normally give.
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Hence, all these rules hardly bear out anylidea of
extensive powers being given to the committee of this
small society which is merely a society to carry out the
objects already deélt with in rulé 3; But even if these
rules be construed as restrictions on and ﬁot extensions
to the powers given by rule 3, they all in@icate how small
ie the power given to the committee, and how that power
cannot extend to meking a bargain whereby the society is
to lose one third of its members and their dues, on
monetary or other compensation, even if the compeneatipn
here was adequate when it is realised that not only members
and dues are lost, but also the shares now in question.
It is a remarkable kind of "management” which makes &
bargain to cut doﬁn the number of members of a society‘by
one third. It would equally be a curious kind of
management which makes a bargain to close down the
Johannesburg branch and so destroy the valqe of the shares
to the respondent - so it is said - and then hand over to
the appellant shares thus made valueless.

But the rule probably most against the
contention of the executive committee having the power
claimed, is rule 27. That deals with the closing ofv
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lodges. The first part of the rule deals with when a

lodge is closed by its members because it is thought
necessary ~ not merely expedient - to do so. But of
course, when that lodge is so dosed, it closes without
any bargain such as the December one. Buﬁ the only
authority that the executive committee has to close a
lodge is when in "their opinion the continuance of the
existence of the lodge is not conducive to the best
interest of the society", and that limits its powers so

to close. Clearly the committee could not - and 4id not -
close the Johannesburg lodge in the interests of the
gociety. By ratifying, in December, the bargain already
made by the Johannesburg branch, it certaiﬁly never acted
under rule 27. Even if it had, its only power underlrule
27 was to close the lodge, not to make the bargain now in
issue. It seems to me, however, that even if rule 7
could be so widely construed as to give extensive powers
of management to the committee, rule 27 defines all the
powers the committee has when it comes to a lodge being
closed down, and these powers cannot be enlarged by the
committee itself electing to act in a way other than that
authorised by rule 27 and by closing the lodge and ratifying
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the action of the Johannesburg lodge and making a barggin,
enable the members of the closed lodge to 5et advantagé;by
the closing of the lodge. Nor was there any ratificawioh
of the December agreement by the members of the respondent.
BEven if the new executive committee were aware of it by
the December agreement being sent to the néw general
secretary - and I think it was not - that would not help
the appellant, for the new executive committee too, couid
have no power to make or ratify such an agreement.

Under these circumstances it seems to me
that neither rule 7 nor any other rule gives the committee
the right to make a bargain on any terms - whether
financially good or bad - or to use the sh;res of the
respondent, or any asset of any kind of the respondent as
part of an agreement, to enable the members of the

Locty
Johannesburg lodge, as a beinglto join the appellant on
the terms in the agreement.

Since the constitution of the society makes
it clear that the committee of th? society has no power to
make this December contract or bargain, in law, the appellant
must be taken to be aware of this. MINE WORKERS' UNION

VS PRINSIOO 1948 (3) S.A. 831. The fact that the appellant

and the Johannesburg members thought, in good faith, that
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THey had the power, can make no differenee.l That being so,
the appellant dealt in this manner with & body that had
gimply no power given it by the constitutioﬁ to deal with
this asset, certainly not on the terms of the December
agreement, and cannot take advantage of the rule laid down
in the PRINSLOO case just quoted. In that case, and in
the TURQUAND cgse? it £ dlowed, tha% there was power in the
committee in the PRINSLOO case, and the directors in the
TURQUAND case, to alienate or mortgage if given permission
by the soclety or company so to do, and that permission was
a domestic matter. The Courts, consequently, held that a
third party dealing with the trade union ig the PRINSLOO
case, and the company in the TURQUAND case, could assume
that the domestic requisites for this a2uthority had been
carried out. As it was put in PAIMERS COMPANY LAW 15th
edition at page 40, quoted at page 845 of the PRINSLOO

case:l~ ¢

"This rule is based on the principle of

"convenience, for business could' not be carried

"on if a person dealing with the_apparent agents
"of a company was compelled to call for evidence
"that all internal regulations had been duly

"observed". (The italics are mine)
Here, not only did all know that the

executive committee were members of the Johannesburg

...I.lodge.‘...22...OIOCQ..
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lodge, but in law, the appellant is taken to know that the
executive committee was not the agent, and certainly not

the apparent agent, of the respondent, to make an

agreement like the December one, and so the principle of
these cases cannot apply.

Hence; on both grounds; I think that the
December agreement was invaiid. Nor is it necessary to
discuss the argument of ﬁr. Rosenberg that;despite this,
ownership of the shares passed; I do not see how that

argomad
agreemont - even if correct - can apply when all the

g
parties in law knew that the ézégngfii%as.ultra vires,
and where the appellant in fact did not purport to make
any contract with the society, but only oné with the
committee.

Hence, I think that the appeal ghould be

dismissed,

Tt



