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IN THE SUPREME COURT OF SOUTH AFRICA

(Appellate Division) €

In the matter of i=

MOOSA BAGAS and MOOSA MOHAMED Appellhnts
|

and |

|
REGINA Respondent
CorsmsSchreiner A.C.J., Ge Beer, Malsn JJ.A.; Price ot ;
Ogllvie Thompson A.JJ.A. [

Heards 6th September, 1957. Delivered: 12.-1-— n1#'?
|
[
‘JUDGMENT |

D S OO ED N AL M) SR G PP G Sk W= WY G5 G O ’

SCHREINER A.C.Je = T will cemmeneed at the outset to

recite, so fer as materisle certein provislons of the Group

Areas Act (No. 41 of 1950), which I shall e¢all "the Act”

71 (11) ‘'acquire' in melation to lmmoveble property, meams to
become the owner of such property In any manne wh;ti
soever; ‘ 4
(x£) ‘'fmmovable property' includes any real right in ime
moveble property and any right which would upon [reglst
tration be such & real right and any lease or subw
lease of lmmovable property, (other than a lease or
sub=lease of imovable property in an ares which 1s
& specified area in terms of section eleven)......
(xvii} 'permit'means e permit lssued or deemed to be 1Lsued
under the relevant provision of section fourteen ;
8(1) No person shall, except under the authority of f
permlt enter Intoc sny agreement......in terms whereof
any dlsqualified person acquires_or.purpogts to _
acquire or would acquire any immovable property sitw

uate/oocoa



=uate 1n the controlled areans

|
|
I
|

14(1) The Minlster maye.esesin his diseretion on written |

application made therefor = o :

(a) direct that a permlt be 1ssued......authorisiné

|
(1)the acquisition or holding of immovable i

property Ineessseethe controlled areas f

The sppellents were charged 1n(a
. o . , |
maglstrate!s court with having contravened section 8(1), #ead
with section 34(1)(a) (the penalty a&aﬂaal)of the Act. in that
\

they, being disquallflied persons, entered inté an agreemﬂht

L . , : |
on the 21at Decerber 1953 whereby they acquired immovable

: : |
property in the controlled nrea)which includes the rransfaelo

It is not in dispute that they are diajgalified persons qnd
|

that, having been the lessees of certsin premises under ?

) ) . O
loase for nine years and sleven months granted them in 1944
l

by the then owner, one Fouche, they, om the date charga%ﬂ

' ’ ) |
entered into a lease of the same premises for a similarl

. . - i .
period with Fouche's daughter, oné Mrse de Beer, who ha? bow

come the owner of the propertye. The lesse was not mada{con-

ditional on the grant of a permit, as was the case in Coronw
|
. _ ]

dimag ve Badat (1946 A,D.548). i

On the 26th April 1985 thﬂ

" not '
appellants were found/guilty and discharged, the maglsqrate
N ' l .
holding that entering into a lease was not acquiring immova=-
J

ble propertys The Attorney¥General appealed to the Tﬁans-
T
'Vaal/...... |
|
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=vagl Provinciagl Division under section 104 of Act 32 of 1%24
.

and ln Avgust 1955 NESER and RUMPFF JJ. sllowed the appeal{and

remitted the case to the maegistrste. The latter stated in'his
I
1

judgment that he had overlooked the mention of a lease in rhe

R ‘ . | .
definition of ““mmovable property and was satisfied that his dew
|

‘ | ‘ | ' |
clsion had been wronge In giving judgment allowlng the appesl

|

NESER J. sald "In viéw of the definition of immoveble property,

"which included a lease, there is no doubt that the maglst%ata

' a
" 48 correct in the views which he has set out in his Judghment.”
|

' |
In November 1965 the matter was| agalr
|

' “ ] S
heard In the meglstrate’s court and desplte objectlon by the
i

Grown)evidencé was allowed to be led to show that the m1415-

| |
ter had in June 1944 granted a permit under section 4(b):of

- i

Act 28 of 1939 authorising Fouche to let the premises to!the

appellants, the argument being advanced that thls permiti pro=
[

' |
tected glso the lease entered into in 1S53 with Mrse.de Beers
|

: .
On the lst December 1955 the magistrate gave judgment cone
I

victing the appellants and Imposing on each a filne of £¢5.
\

From this conviction the app?llants

' ’ ’ B |
appealed to the Transvaal Provincial Divislon but before thelr

appeasl was heard the Attorney=-General set down a summons for

|

review of the November 1955 proceedings 1in the magistrdte's

| -
|

. . _ _ |
court on the ground that the maglstrate had no power to allow
|

the/eevens |
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the calling or recalling of witnesses after the decision of
|

NESER and RUMPFF JJ. in August 1955, The review summons c%me

i . : |
on for hearing in the Transvaal Provinclal Dlvision in Apr%l

' ' !
1956 and on the 21st May 1956 the court, LUDORF. and KUPER JJ.,
l

{to

!

be led, and the conviction and sentence of the lst Decembsr
|

_ o |
1955, and remitted the matter to the maglstrate for the second

set aslde the maglstratets order allowing further evidencse

times The ordsr of LUDORF and KUPER JJ. was, howsver, br#ught

on appeal to this Court,which In September 1956 set it aside
P

and substltuted the order "application for review refuseds”
. 4 ) : ) g
The report of the appeal to this Court is to be found ab i957

. oo I
(1) S.A. 53, I

|
The appellsntsa! apm al to t'

. . r
Tranavaal Provincial Division was heard by Ds WET amd CI%LIE

: : o
JJe and judgment was glven on the 1lth December 1956 dlsmlge
| |
slng the appeale From thls order the Transvasl Provinciél
i

Divislion 4n February 1957 granted lesve to appeal to thlE
F

Court and the appeal is now hefore use j

Two arguments were advancﬁd by

!
the appellants both before De WET and CILLIE J.J. and 1n this

Courts The flrst argument is that the definition of "immova-
, ' F'
"ble property" 4n the Act, when it speaks of "any lease' or

| -

, ' ' ' ' !
"sub=lease of lmmovable property", is referring to an existing

i

1loase/cevers -

l
|
|



lsase or submlease, which may be ascquired by tranafer to a

|
i
|
|
[
|
|
|
. . |
cessionary from the lessee, but does not include a new leaPe

or gubwlsase, which §s created but not acquired when 1t 1s
|

- - . . . N I
entered into. The second argument 1s that the permlt of 1944
|
T tha [
protects the lease of 21st December 1953, |

. i
De WET and CILLIE JJ. disposed of
: ; : |
the first argument by holding that the matter was res udicata,
!
: |
the same lssue having already been decided by NESER and RPMPFF

JJ« adversely to the appellants. In this Court counsell for
|
|

the Crown supportsad this conclusion and referrsed us to &#ertaln
|

' |
passages in the judgments in Rex v. Manasewitz (1933 A.D.165).
|

| !
The contentlon for the appellants was that the maglstrate's

orlglinal judgment of acquittal erose out of his having o?er-
|

looked the mention of leasas in the definition of'immovable
[

propertyﬁ and thet thia was the error to which NESER and

1
RUMPFF JJ. gave effect when they set aslde the acquittal, bub
|

that they dl1d not investigate or give a declsfion upon t#e

- - |
point which the appellants now advance, namely, that thé

definition, in speaking of leases, only refers to those alm
|

ready in exlistences It would certalnly be unfortunate Lf as

: _ |
the result of the princlple of res judicata the appellants

wore debarred from raising an argument which may in a sense

be sald to be covered by the judgment of NESER and RUMqFF JFe
- |

but/..-'ot



|

|

|

|

' |

but which was In faet not raised before or considered by thgm.
l

It 1s, however, not necessary to declde whether reaﬁigdicat&

operates to debar the appellsnts from relying upon their first

argument, for assuming the res judicats contention to be d€~

] . F
.cided in favour of the appellents their argument on the me%ning

. f
of Mlease"” in the definition has been fully canvassed and $ am
satisfled that it 1s not sound,.

i

:

I

l
As I have glreedy 1ndicsted the

!

appellants contend thet one does not acquire that forvof" immoe
|
|

vable property" which cénsists of a lease 6r sus;lease byienter~
5
ing Inte Q loase or sub;leaée, but only by taking cession;of
: i . |
the rights of the lessee or sub=lessees From the wording;of
S - : |
the definitlon of "immovable property" 1t appesrs that vms[ht

1s included are certain rights to or in respect of irmovable

property, in the sense of corporeal fixed property 1le e.

land and bulldingse Among these rights are the rights qlven
f

‘by a lease or subulease, principally the right to occupy /the
i

: . , o
lande In the Act the leglslature sought Iinter alia to re=
|

o o ) |
strict the acquisition by disquelified persons in the conw

. l
trolled erea of rights in respect of fixed property, 1nchud1ng

| | | |
!

the right to occupy flxed property, end also to restricﬁ the
. S : : g
physicsl occupation of fixed property. Section 8 (1) #s

. - . '
the principal provision on the flrst subject, as sectio?

10{(1) 4s on the second. The definitlion of "1myovable

proverty"/

ooooioi



- /4 - I
property" is an essentlial part of th%foundation of section

I

8(1)s Tt 1s clear that it was intended to restrict inter slls
|
|

the acquisition of the right to occupy which is granted by:

a lease or sub=legse, regardless of who might be the physical
|

’ ) !
o-ccupante It seems to me to be impossible to suppose that
|

. : .
the legislatimmure intended to restrict the operation of ?ec-
I

tion 8(1) 1n respect of leases to cesalons of exlistling 1ebses
|

- : c [
leaving to disqualified persons an unrsstricted right to enter

- - . . . |
into original leasasse Indeed, Lif 1t can be imaglined th#t
\

the legislature could heve contemplated so restricted an:

operation of the reatriction on leases, even this very 1Fm1ted

’ - |
field of restriction could be made to disappesr by @ pra#tice
I

of agreeing to cansel the exlsting leasé and entering 1dto a
I

fresh one between the owner of the fixed property and the pers

#AE <son seeklng to step into the shoes of the lessees |
I

N |
The wbclusion of leases in the

restrictlions against the acqulslition of fixed property‘by per=
[

sons of particular races has a hlstory, to part of whiéh I

propoae to refere. By sectlon 7 of Act 35 of 1932 secéion 2

|
[

of the new sections)which were substituted for sectionfz of

o . |
Act 37 of 1919 included in "fized property" leases foﬁ ten

yoars or longer. In Act 35 of 1943 section 5 restricted the

80QU181175.0I)/....-- '
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|
. | | |
|
|

acquisition, in relatlon to Natal, of land or premises and[the

right to oceupy or to allow another to occupy land or premises

for en indefinlte period or for ten years or longer. This was

' o 1
the section dealt with 1n Corondimas v. Badat (supra}e. Act

|
l

28 of 1946 in sectlon 1(1) defines "flxed property" so asto

|

include long leages and gectlon 2 restricts agreements re?at-

Ing to the acqulsition of fixed property iIn Natal. Pract%cally
the whole of Act 35 of 1943 including sectlon 5 was repedlsd

by the 1946 Act, but section 2 of the latter together with the

!
] ) . |
abovementioned definition of "fixed property" took its p%ace.

[

It 1s hardly concelvable that in 1946 there was a change!of
}
: oL !
polley in the direction of limiting the restrictlon to

cessions of exlsting leases In place of the wlder restriction
of the 1943 Act which clearly cévered égreeménts éf lease
themselvess The 1946 Act deslt with the seme kind of t?ans;
actions in relation t; logses as dild the 1943 Act but tPe prs;

vislons were differently draftede In 1950 the Act extended

|

. |
the fleld of restriction to the whole of the controlled area
[

- . - f
and at the same time took away the protection which sh&rt

leases had t1ll then enjoyede In the legislation bebee 1950
l

there was no definition of the word "scquire®. It may,seem

f

that a certaln awkwardness is introduced by the 1950 defini-'—
I

ti'on/.. o

1
l
r

|
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R . - a/ . . !
=tion of "acquire", when applied By section 8(1), read with:

the definition of "immovable property", since it 1s not uaupl

tp speak of becoming the owner of a lease when one enters lnto

At as lessees But the awkwardness is really slighte One bedomes

the owner of the right to occupy under the lease and there cen

in my view be no doubt that it is the acquisition of the right

i ’ ) I
to occupy and to permit occupation of the premises that the

leglislature was restricting in 1950 as in 1943 and 1946e The
- II
first argument for the appellants therefore fails. \
|
|

The sppellentst'! second argumenﬁ is
|

that the permit 1ssued in June 1944, which authorised Feuche
|

to let the premises to the appellents, legaslised the meking

of the leess agreement of the 23rd December 1953 with Mrs.

de Beere The permit reads st» "In terms of section 4 (b);of

"the Aslatics (Transvaal Lsnd end Trading ) Act 1939, (No. 28

"éf 1932} the Minister éf the Interiér has directed the ﬁsaue
"of this permit authorising the holder t§ let or permit %o be
"éccupied by ;n Asigtic the undermentiénad land ér praméaes."
Fouché's name appears as the hglder and the appellants';namea

are géven a8 the Aslaticse The farm Morgenson, No. 252:Dis~

trict Letsba, is named as the lend or premlses, ;
‘ J ,
Section 3 of Act 28 of 1939 Pro=

. . |
vided inter alia that except on the a~uthority of g peﬁmit

under sectlon 4 no person should let to an Asiatic and no
Aslatile/.,....
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|

Aslaticd should hire lend or premises in the Transvaal which
|

were not occupled ny Asiastlcs or coloured persons on a certain

dates Section 4 (b) empowered the Minister to issue such s
|

mrmlt Y I

|
' . . R |
Section 39 of Sct 28 of 1946 re-

) ' ' ’ |

pealed Act 28 of 1939 but, as amended by section 19 of Act 53
|

of 1949, provided that permits issued under section 4 (b? of

the 1939 Act should be Ye¥ dmmxmam deemed to have been 1ssued

under section 8 of the 1946 Act which provided for the 1ésue

|
of permlts to occupy land despite the restrictions in the

|
1946 A_ct. I

There 1s no provision in the

Act corresponding to the saving provision of sectlon 3¢ .of

W vy 1

Act 28 of 1946, Where under a permlt a lease entered into
” |
before the control provisions of the Act came into forcs

(which for the Transveal was on the 30th March 1951} th@ leasy

which could not lawfully be for as long zs ten years, would
|

not be affected, since section 8 (1) only makes it 1llegal to
T : - |
enter into agreements in the future. But after the 30th

i

March 1951 sn agreemsnt of lease giving disqualified pérsons
: z o

' - 1
a right to occupy lend in the controlled area might only be
’ . I
entered into A4f it was authorised by a permit issued under
|

section/.. ee ooll
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section 14 or deemed to be 1ssued under sectlon 14 (see defi-

nition of"permig). There is one provision of the Act (sedctlon

13 (8) (b) ) which provides that in certaln circumstences 'sn

1

unused permit lssued under section 8 of Act 28 of 1946 is| to

be deemed to have been issued under sectlion 14 of the ActL
)

This provision {section 13(8) (b) ) suffices to explain Jhy
|
|
the definition of "permit" includes permits deemed to be!issuod

under sectlon l4s The effect of thls part of the defini#ion

e . S _ - A
1s that a partlcular type of permit 1s to be regarded or:con-
o n

sidered as having been 1ssued under section l{)it is coﬁered

by the definition and in the absmnce of a contrary indicetion

. i o
1s carried into any provision in the Act where the word permit’

1s vsede Normally the flctlion could only be created by a
- a - . . II
provision which, like section 13(8)(b), actually uses the

language of deeming, but I assume it to be theoreticaliy PO g=

sible that other language in the Act referring to some kind

) , - |
of permit might have left 1t in no doubt that the permit was

. I
to be deemed to have been issued under section 14. But there

1s in fact nb provision in the Act which expressly or bj nec-

‘

. , ) , |
essary implication deems a permit of the kind issued fto Fouche

to be a permit issued under section 14. ,

It was argued for the appellants

-

that the permit of 1944 was "issued in respect of the land

"and/...... |

> I
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!

7 ) !
fgnd not in respect of the holder”, But even If the permiF
r

, - . . |

had been issued, in terms, to "the owner for the time belng"
!

|

and had authorised the granting of leases "from time to time
f

) - |
fwlthout 1imit" this would not in my view have assisted tﬁe

!

!
appellantss The mere fact that the Minister in 1944 lntended
!

tuda @ ’ 1
tha\permit to last indefinitely end to be useble agaln and

» [
- o - {

again by whoever was the owner of the land in favour of ény

|

Aslatic could not make it a permit that was deemed to bk lg=

!

' f

sued under section léef- Vw Q. t. !
' i

{

We were referred to section 13 (1)
!
[

(c) of the Interpretetion Act (Act 5 of 1910), which pﬁbvides

thaet unless the contrary intention appears the repeal ?f a

I

lsw shall not affect any rlght or privilege accrued unger
}

.

such repealed law. But what made 1t 3mwfm unlawful to/ enter
|
I

- . ‘ . |
into the lease of the 23rd Decenber 1953 was8 not the Hepeal
| -

: : : : |
of the prior laws but the positlive enactment of sectién 8 of
: !

) !
the Acts |

(s
In additionkfha permit issved to

Fouche there was lssued on the seme date another permit

suthorising under section 4 (a) of Act 28 of 1939 thﬁ grent=
r ) ’ |

ing of a ceg}ﬁicate entitling the appellents to remove their

btsiness to the premiszes leased from Fouchse. But there is no

ground whatever for holding that this permit protects the
appellants YRR
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appollants against the operatlon of section 8 of the Acte

|

, |

The appeal i1s dlsmlssede {
|

|

|

de Beer, J.A.
Ms 181’1. Jadoe
Price, A«J.A.

Ogilvie Thompson, A.J.A.
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