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IN THE SUPREME COURT OF SOUTH AFRICA
( APPELLATE DIVISION )

In the matter between t- ‘

RESISTQ DAIRY (PROPRIETARY) LTD, «eess Appellants
and BENJAMIN SHAPIRO |
and i
REGINA tesee Respogdent
Coram : Schreiner A.C.J., De Beer, Malan JJ.A.; Price et
Ogilvie Thompson A.JJ.A. -
|
Heard : 5th September, 1957. Delivered : 'b~19 “‘ﬂ4'7

|
JUDGMEN T. |

DE BEER, J.A. - |

I have had the advantage of reading the judg- |
ment prepared by the Acting Chief Justice, but, for the |
reasons to which I shall briefly refer, I find myself un- ‘
able to concur in the conclusion arrived at by him. |

In the stated case the question of law sub- |

mitted for decision was thus formulated :- |
"  Whether the process of pasteurisation of

" milk on the premises of the accused in Cape

" Town does not constitute an adaptation for

" gale or use of an article within the meaning

" of Section 3(1)(iii) of Act No. 22 of 1941."

I also am prepared to accept Mr. Miller's contention that
this Court is , in a stated case, preclﬁded from inves-
tigating the question whether, on the evidencelof the case,
the Appellantsﬁﬁﬁ: not, after suitable amendment, properly |
have been charged and convicted under some other section of
the Act; +the more so as the Crown did not challenge the |
propriety of this contention.

The decision in this appeal is dependent upon
the.meaning to be attached to the words "the adaptation
for sale or use of any article"™ appearing in Sub-Section

3(1)(a) (iii) of Act 22 of 1941. The Appellants contendéd

|
l
l
i

that the words imply that unless the process of pasteurisa-

/tion.‘l...../20
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tion results in an alteration of the milk itself then the |
process is not such as t0 make the premises a factory. |
Now it is cqmmon cause that pasteufisation has the fol- i
lowing effect on the milk. I here quote from Dr. Alberf?g's
evidence : ]
" fThere is a slight diminution in vitamin C.
" That is the vitamin in the main that is affec-
" +ted. TFor all practical purposes there is|
" no change in milk after pasteurisation as
" fapr as the chemicals (sic) are concerned. |
: Ceeseceransaaas It does degtroy the germﬁ
" of tuberculosis and other pathogenic or— |
" ganisms." | |
The evidence also revealé that the main object of the pro—%
cess is to kill germs and organisms - which are not substan%
tially part of the milk - whilst producing as little change
! as possible in the milk and that certain high grade milk
can be so0ld in Cape Town without pasteurisation.' The realr
difference between the raw - if I may coin the expression -
and the pasteurised milk is that pasteurisation kills |
certain germs which are not a component part of milk, but
it does not remove the killed germs from the milk. In the |
former caseg the milk contains extraneous matter in the
form of live germs$ in the latter, it contains extraneous i
matter in the form of dead germs.
This brings me to the decisive gquestion whether
the process of pasteurisation constitutes an adaptation for:
} sale or use of milk, The dictionaries referred. to namely,|
Shorter Oxford, Webster's New International, Encyclopaedia
Britannica, Funk & Wagnail, géig'adapt" all seem to stress |
as the primary meaning the alteration or modification of an:
article for some new or special purpose or use. And the |
sub-gection under consideration also seems to postulate
thet the article i1tself is altered by the adaptation. At |
this stage I wish to refer to the reasoning of Lord Goddard

"Cod. in Wiltshire County Valuation Committee versus London

Co-operative Society (1950 - 1 A.E.R. 937 at 938) which is
' |
/aS aocoooooo;ooc/3c
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as follows :-

" The liquid which enters the factory is nilk,
" and it leaves the facbtory as milk. The only
" difference is that it is milk that has been
" passed through a filter and has been cooled.
#* I cannot myself see that the mere cooling of
" of the milk turns the milk from one article
" 4o another. It is true that the reason why
" it is cooled is because it will travel better
* than it would if it had not been subjected
" to some cooling process, but I cannot see |
-~ " that whet happens is turning an unfinished

" liquid into a finished one or anything anaq
" logous thereto."

|

With respecg I agbee with this reasoning that filtration
and cooling of milk is not adapting that milk for sale of;f
use. Assuming then, and‘this is not beyond the reasonablé
bounds of possibility, that by some new process of filtrati#n
all extraneous matter including tuberculosis germs were to‘
be removed from the milk, I fail to see how the more effec-
$ive filtration could be said to be an adaptation for sale |
or use in the sense that the milk undergoes some alteration,
The Afrikaans version of the phrase - which isl
in the present case, the officlal version - to my mind, |
makes the matter even clearer. "Die bewerking van m artikél"
according to daily usagq}connotes that an article is being |
worked on with the object of‘bringing about some change in %
the article itself. The Afrikaens Woordeboek glves:as the

2T SENTE vﬂ?ﬂﬂ)mmdt CHPENGHAN ¢F .s’ch'r
primary meaning of '"bewerk", "aan iets werk, sodat iets daar- -

uit gemaak word." The first meaning implies that something
is done to an article by which such,article itself undergoes
some change. fhe alternative meaning, to my mind, clearly -
wules out the process of pasteurisation and confines the |
operation of the phrase to those instances where something
different frdm milk emerges from the adaptation. |
Furthés it does seem somewhat incongruous that
the very milk which is produced and sold or used outside the
confines of the Cape Town Municipality in its raw state, can
be said to have been adapted for séle or use because in

/ Cape tecsessestonne /4.
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Cape Town it is first to be subjected to the pasteurisation
process. It is also to be borne in mind that the pr:‘l.mza,x'y.i
object of pasteurisation is to kill germs whilst effectingj

|
as little change in the milk as possible. This, in itself,
|
i
for use is to alter the milk for purposes of use. It would

seems to impinge upon the argument that adapting the milk

seem that the invention of a perfect process of pasteurisa-
tion would result in milk being produced identical with 3
what is today being sold and used as high grade raw milk. |
The object, therefore, is not to produce something differe&t

or to alter it, but to restdore the milk to the state which

most closely resembles high grade raw milk, |
The decisions, to which the Court was referred

during argument, reveal a wide diveérgence of opinion and i

consequently, in a matter.which is mainly one . primse

impressionis, these decisions do not materially assist in

the solution of the problem before us. I would, however,

venture to refer to Inland Revenue Officer versus Tranent

Co-operative Society Ltd. (1930 S.C. 503). In that case |

Lord Hunter said =

" The process of pasteurisation -is explained|
" in this case, It is apparently of a simple
®*  character and although it removes impurities
" from the milk it does not affect any essen-|

" 4ial alteration in the milk treated."
|

True, the majority of the Court, in that case, held the con-

trary view but, with respect, I still prefer the reasoning

of Lord Hunter. }

In my opinion the appeal should succeed.

|
G;f:;ah.aii 7/32;“‘“‘;
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I

this contention 1s correct and cénfine the further considera=
tion of the matter to the applicability of sectionm 3(1)(d)(111)

Since the Act was signed in 3r£1~

. . .
koans it i1s the expression "dle bewerking vir verkoop of ge=

hrulk van 'n artikel” that has primarily to be consldereds
. . - . .- .. . i
The possible importance of the distinction between "bewerking"
. N

and "adsptimatilon"” is that the former, as was contended for
}

the Crown, might carry a wider meaning than the latter; 1?

might, so 1t was argued, bear the sense of "working st" or

"treating", without limitatlon to the notion of alteration or

modificatione The Afrikaans Woordeboek gives a number of!

different meanings or shades of meaning of "bewerk". The
. }
first 1s "Aan lets werk sodst dit sekere veranderinge onderw

gaan of sodat lets dsaruit gemask worde The notion of

. : . , . t
change is here brought out, ss in the case of "adapt"s That

the notlon of change was in the mind of the leglslature 1s
. |

rendered more probsble when the whole immwmxwix expression
t

"bewerking vir verkoop of gebruik" is considered. I shall
!

sccordingly deal with the matter on the basis that "bewerkﬁng"
1s the same as "adaptation". ;
This view lets In a consideratilon

of certelin English and Scottish cases referred to by the -

appellantSo/....-o
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spprellants, These cases deal with dersting, l.es the
)

rellef of premlises from lisbility to be rated. Among thp ra=

lieved premises are factories, as defined, and the statutory

. : |
definltionJlike that in section 3 of ths Act, liats a large

nurber of operations or activities. Among these is the alterw

ing, repairing, ornementing, finishing or sdeptling for séle of

. . . - - . ii-
any article. In the spplication of this provision a large
s

number of c¢ases have been decided (see Halsbury, Second Edi-

tion, Voles 27,paragraph 877 .page 441 note (1) « Most of

- ' . . - Ii'
the cases turn on whether what is done on the premises in~
i

volves changing the article or merely cleaning or preserv}ng

or testing or doing something else to it, whlle leaving it

A . , ) i
the same erticlae. In The Industrial Hereditament Cases,

1931 A.C. 446, LORD DUNEDIN said, at page 467, "I think

1aéapting for ssle'! points clesrly to something being done te

"the article in question which, in some way, makes it In it-
a- |

self a little different from what it was before.” And the
I

courts have had to declide whether in asny particular cese the

article has been made g little different or has been left %he

- |
sames A few of the cases cited by Halsbury have dealt with

;
_ . . . o -

the pasteurisation of milk, but omdy the reports ofAtwo of,

those ceses are avallgble. The first of these 1s Inland f

Revenue/.. evse
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Revenue v. Tranent Co-operative Soclety ILtd, 1930 S.L.T. 289,

where by s majority of two to one the Scottish La%ids Valuaw

tlon Appesl Court held that pasteurlsstion must be regarded as
I

adapting the milk for salee. No doubt the evldence there{was
, i
somewhat different from that in the present csse; there was

proof for instance that mechinery was useds. But the essential

L
-

process was the same, and the declsion did not turn on the

- . - .
nature or extent of the plant employeds In the other case,

Carmathen Reveue Offlcer ve United Deirles (1931) 47 T.L.R,
3 A .

233, the same conclusion was reached by the Klng's Bench &

Division. Poth cases distingulshed certaln cold storage ceses

- i

|

which hed gone the other way becauge there the article was

i
only stored or preserved.

]

S8imilar to the cold storage .

cases 13 Wiltshire Counﬁy Valuation Commlittee ve Iondon Comw

operative Soclety,1950 1 A.E.R. 937, where the cleanlng and

coﬁling of milk wés held n;t to améunt to adaptetiéﬁ for ?ale.
At page 958; LORD GODDARﬁ C.J.says; "The liquid which enters

"the factory 1s milk; énd i1t leaves the factéry ;s milke %he
”gnly difference 19 thét Jt 4s milk that hes beén passed '

"through a filter and has been cooleds I cannot myself see

"that the mere cooling of the milk turns the milk from one

farticle to another. It 4s true that the reason why 1t is .

"coolad/. csena
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"cooled 1s because it will travel better than 1t would 1f 1t
"had not been subjected to some cooling process,But I cannot
"see that what happens 1is turning an unfinished liquid into
"a finished one or anything anslogous thoretoe " If the énly

effect of pasteurilsation were to keep the milk fresh for a

longer period it might be difficult to distinguish the last
mentioned casee For whether the article 13 preserved by ralsing

&Y;wering the temperature the object and effect would only be

OI'A

preservatione But pasteurlsation is intended to do and does
more than preserve., Nor does 1t merely operate as a filter, ex~

i

tracting foreign bodles from the milk eand thereby in a measure
cleaning ite In fact; only the 1life of the germs 1is taken:away;
their inanlimate remajins are stlll theres The milk has notibean
merely cleaned any more than 1t has been merely changed 1n;t6m~
peratures It wﬁuld nét accérd with ordinary usﬁge to say ;hat
pasteurisation leaves the milk itself unt;uched but only de;;
tréys its parasites. The original substance 13 the milk with
the germs in it. We céll the 11qu1d; cﬁnsidered as g whole:and
without regard to 1lts contituents; milk, unpasteuriseqd milkl

|
~ When it has been pasteurised we think and speak of 1t not a;
something less then it was before but as s;methiﬁg that 1s ;
little different, It is now pasteurlsed milk,s safer Producéo

‘t;e declslon of the Cape Provlncial

Division was correct; the appeal ls dismissede

Malan’ J.A. ; \
Price Aedade Concure. .
0gllvise Thomp~) {/1}iu-4 :
Son A.J.he ) / A



IN THE SUPREME COURT OF SOUTH . AFRICA

(Appellate Division)

In the matter between ¢=

RESISTO DAIRY (PROPRIETARY)LTD. Appellants
and BENJAMIN SHAPIRO

and

REGINA Respondent

CoramstSchreiner A.C.J.,de Beer,Malan JJ.A.; Price et Ogllvie
Thompson A«.Jd .A.

Heards 5th September, 1957 Delivereds: lbq-iqa7

JUDGMENT

SCHREINER A.C.J.z; The firstﬂ.appellant is a company
which carries én a dalry business ;ﬁ'éremises wilthin the
munlclpal area of Cape Town; and the second appellant 1r one
of its direct;rs. On the premlses the compasmy pasteurlsés
milk f;r gales Aléne améng the clties of the Unlon Cape
Town by regulatlon requlres that; with the exception of cer;
tain high grade milk; all milk must be pasteurlsed befope it
is séld within the municlpal ares. f
Unde¥ section 11(1) of the
Factériea,Machinery and Buildiné Wgrk Act (Ng. 22 ;f 1941);
which I shall c;11 fthe Acth, né;one may gccupy a factery

unless he holds a registration certificate or a provisidnal

permit/.... o
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permit in raspeééh of the faét;r&. The ngellégts were
charged in a maglstrate's céurt with having, without elther
of these documents, éccupied fa factory ; as defined by
“sectién 3 (1) (a) (111)." They hed ﬁ; certificate ér;
permit and what had t; be decided was whethe¥ the pasteuéisa;
tion ;peratiéns made the premises a factéry. The Engl}sh

: . ‘ ' S
version of section 3 (1) of the Act, so fer as materiel, dew
fines "factory" Qa

"(a) any premises on which any person performs work in conw
nection with any businésse....eln any one or more of the
followlng activitles - ] B
(14)the altering, repalring,renovating,ornamenting,
palnting,spraylng,pollshling,finishing,cleaning,dyeing,
washlng or breaking up of any article;

(111)the adag?ion for salse or use of any articles "
The Act waé signed in Afrikesans and the Afrikaaﬁs versién ér
paragzraph (111} 13; "die bewerking vir verkoép éf gebruik van
Pen artlkei.“ The 1list éf activities named in the sec;

tion 1s a lonmg one and others may be added by regulations

.. _ . |
Marticle” 1s defined in section 2 to include "any 30114,

"llquid or gas, or combination thereof.” |
At the close of the Crown case,
during which evidence was led as to the nature and effect of

pasteurisation, the magistrate discharged the appellentss The

Attorney=General appealed to the Cape Provincisl Division

under/.n-..
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undef sectién ioé éf Aét 32 éf i944 and the questiﬁn of iaw
stated by the maglstrate f§r decision was '"Whether the process
Bof paateurlsatioﬁ ;f mi 1k ;n the éremises §£ the acQUSeé in
"Cape Towﬁ does pot constitute an edaptatién‘for sale ;r use
"of an article within the meaning §f aectién 6(1)(&)(111) éf
Tact 22 ;f 1941." The Ceape Prévincial Divtsign allow;d
the Crownts appeﬁi and entered ; verdict éf guiity. As it
was a test case the appellants Qére reprimanded and discparged.
Leave was granted. to appeai to this Céurt.

A doctor of veterinary sclence gave
evidence that the affeét ;f pasteufis;tién, fece heéting the
milk to certain temperaturss for certaiﬁ perloeds, on the
water; fat and prétein contents éf the milk is virtually nil;
but there 1s a slight diminutlén in the vitamln C, and two
per cent éﬁ=t§§=m$§§nni.;f the mineral c;ntent is rendered
1ns$1uble. Surming up; the wltness s;1d thét far all prac;
tical purpsses pasteurlisation produces né change in milk.sé
far a# theichemical c;ntents are coﬁcerned. But germs of
disease in the milk are ki;led; the temperéture used being
high eﬁ;ugh t; kill the germs énd léw enough to produce as
1ittle chénge ;s possible in the milke. Pasteurisatiéﬁ p;o;
longs the keepiﬁg quality éf the mllk; it prevents decﬁmpﬁsi-“

tion and postpones the time when the milk goes sours

AP
m/aooooo
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’ The glst of the evidence was in=

cluded by the méélstréte in the flindings éf fact in the s?ated
case framed under section 104(1) ;f Act 32 éf 1944, Br;édly

o o : S . b
speaking the appellants' contentlon was that the lenguage of
sectlén 3(1)(&)(111) cénnotes the ;lterétién ér m;dificatioﬁ ;f
the artlcle and that 1f the a¥ticle remalins unchaﬁged thelac;
tivity is not such és t§ make the éremises a2 factory. The
findiﬁgé;sé 1t w;s coﬁteﬁded;shéﬁ thét;aubsténtially;past;uri;
sat1$n 1e;vas the milk itself unchanged;killiﬁg ﬁhe germs‘simQ
pl& ém;unts t; purifying the milk; Oﬁ that view it might(bo
théught that the éépellaﬁts' argument 1is équivaleﬁt t; saylng
that pasteurisatiéﬁ is é "cleaning® act1v1ty;which might ;ring
1t withiﬁ the above qu;ted werding ;f psrsgraph (i) éf séction
5(i)(;). It thét were s; the questibn w;uld suggest 1tse?f
whether the appeal should n;t fell slmply becsuse the cha)ée

. }

might have beeh amended without prejudice to the appellanta,so

as to introduce a reference to paragraph (ii) ss an alterna-

tive to parsgraph (11i) on the lines followed in Rex VeSweldan
|
(1931 A.D.459 at pages 462 and 463)e But it was contended on

behalf of the asppellants that,in as much as tﬁe proceadihés
are based on a statement of case ralsing a particular question
of law, this Court cennot deal with a differemt questlon of
lew,_namalyrwhﬁthep the activity fell also,or in the alterns-
tive,under parsgraph (141). Heving regerd to what was 8818

in Attorney-General v. Devon Properties (Pty)Ltd., 1952(2)
S.A. 329, ( and cf.Durban North Traders v. Commissioner for

Inland Revenue, 1956(4) S.A. 594), I shall assume that
thlS/occooo i




